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Presidential  Documents 

Title  3 — The  President 

PROCLAMATION  4191 

Red  Cross  Month,  1973 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Each  year,  in  the  spirit  of  good  neighborliness,  millions  of  Americans 
pool  their  resources  and  efforts  under  the  Red  Cross  banner  to  help 
others  in  distress  or  need. 

The  services  of  the  Red  Cross  assist  many  kinds  of  people.  They  help 
provide  lifesaving  blood  for  the  ill  and  injured;  help  restore  the  shattered 
lives  of  disaster  victims;  help  our  servicemen,  veterans,  and  their  fauhilies 
in  periods  of  emergency;  and  help  save  lives  and  lessen  suffering  through 
training  in  first  aid,  water  safety,  and  simple  nursing  skills. 

While  these  could  be  called  the  basic  purposes  of  the  Red  Cross,  the 
organization  also  seeks  out  new  areas  of  concern  in  American  life.  The 
Red  Cross  has  helped  the  elderly  to  obtain  government  food  assistance, 
the  veteran  to  readjust  to  civilian  life,  the  drug  abuser  to  seek  help,  the 
migrant  worker  to  better  his  living  standards,  and  the  student  to  obtain 
tutoring  assistance. 

Although  the  Red  Cross  receives  the  cooperation  of  many  Federal, 
State,  and  local  agencies,  it  derives  its  major  financial  support  from  the 
voluntary  contributions  of  the  American  people.  During  the  past  year 
the  Red  Cross  has  been  operating  under  an  especially  heavy  financial 
burden  because  of  outlays  for  disaster  relief  following  the  flood  in  Rapid 
City,  South  Dakota,  and  the  Hurricane  Agnes  tragedy.  I  urge  every 
American  to  help  ensure  that  the  Red  Cross  has  the  funds  and  volunteer 
manpower  to  fulfill  its  responsibilities  during  the  year  ahead.  Helping 
the  Red  Cross — the  Good  Neighbor — continue  its  wide  range  of  assist¬ 
ance  programs  is  one  way  in  which  each  of  us  can  help  our  communities 
and  our  country. 

NOW,  THEREFORE,  I,  RICHARD  NIXON,  President  of  the 
United  States  of  America  and  Honorary  Chairman  of  the  American 
National  Red  Cross,  do  hereby  designate  March  1973  as  Red  Cross 
Month,  a  month  when  every  citizen  is  asked  to  join,  serve,  and  contribute. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  third 
day  of  March,  in  the  year  of  our  Lord  nineteen  hundred  seventy-three, 
and  of  the  Independence  of  the  United  States  of  America  the  one 
hundred  ninety-seventh. 

[FR  Doc.73-4184  Filed  3-5-73  ;1 1:35  am] 

Note:  For  the  text  of  a  Presidential  memorandum  dated  March  3,  1673,  and  Issued 
in  connection  with  Proc.  4191,  above,  see  Weekly  Comp,  of  Pres.  Docs.,  Vol.  9,  No.  9, 
issue  of  March  6, 1973. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER  contains  regulatory  documents  having  general  applicability  and  legal  effect  most  of  which  are 
keyed  to  and  codified  In  the  Code  of  Federal  Regulations,  which  is  published  under  SO  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by  the  Superintendent  of  Documents.  Prices  of  new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  month. 


Title  5 — Administrative  Personnel 

CHAPTER  I— CIVIL  SERVICE 
COMMISSION 

PART  213 — EXCEPTED  SERVICE 
Department  of  Defense 

Section  213.3306  is  amended  to  show 
that  one  position  of  Private  Secretary 
to  the  Principal  Deputy  Assistant  Sec¬ 
retary  (Public  Affairs)  is  excepted  under 
SclicdulG  C 

Effective  on  March  6.  1973.  S  213.3306 
(a)  (48)  is  added  as  set  out  below. 

§  213.3306  Department  of  Defense. 

(a)  Office  of  the  Secretary.  •  •  • 
(48)  One  Private  Secretary  to  the 
Principal  Deputy  Assistant  Secretary 
(Public  Affairs). 

•  •  *  •  • 

(6  UJ5.C.  secs.  3301.  3302.  E.O.  16077;  3  CFR 
1954-58  Comp.  p.  218) 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  JABIES  C.  SpRT, 

Executive  Assistant  to 
the  Commissioners. 

[FR  Doc.73-4236  PUed  3-5-73;8;46  am] 


PART  213— EXCEPTED  SERVICE 

Department  of  Health,  Education,  and 
Welfare 

Section  213.3316  is  amended  to  show 
that  two  additional  positions  of  C?onfl- 
dentlal  Assistant  to  the  Under  Secretary 
are  excepted  under  Schedule  C. 

Effective  on  March  6,  1973,  S  213.3316 
(a)  (6)  is  amended  as  set  out  below. 

§  213.3316  Department  of  Health,  Ed¬ 
ucation,  and  Welfare. 

(а)  Office  of  the  Secretary.  *  *  * 

(б)  Six  Confidential  Assistants  to  the 
Under  Secretary. 

•  •  •  •  • 

(6  U.8.C.  secs.  3301,  3302,  E.O.  10577;  3  CPB 
1954-58  Comp.  p.  218) 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  James  C.  Spry, 

Executive  Assistant  to 
the  Commissioners. 
(PR  Doc.73-4236  Piled  3-6-73;8:45  am] 


PART  213— EXCEPTED  SERVICE 
Department  of  Transportation 
Section  213.3394  is  amended  to  show 
that  one  position  of  Confidential  Secre¬ 
tary  to  the  Assistant  to  the  Secretary  is 
excepted  under  Schedule  C. 


Effective  on  March  6,  1973,  S  213.3394 
(a)  (32)  is  added  as  set  out  below. 

§  213.3394  Department  of  Transporta¬ 
tion. 

(a)  Office  of  the  Secretary.  •  •  • 

(32)  One  Confidential  Secretary  to  the 
Assistant  to  the  Secretary. 

•  •  •  *  • 

(6  U.S.C.  secs.  3301,  3302,  E.O.  10577;  3  CFR 
1954-58  Comp.  p.  218) 

United  States  C?ivil  Serv¬ 
ice  Commission, 

[  SEAL  ]  James  C.  Spry, 

Executive  Assistant  to 
the  Commissioners. 
[PR  Dt)c.73-4237  PUed  3-5-73;8:45  am] 


PART  213— EXCEPTED  SERVICE 

Department  of  Housing  and  Urban 
Development 

Section  213.3384  is  amended  to  show 
that  the  following  positions  are  excepted 
under  Schedule  C:  One  Private  Secre¬ 
tary  to  the  Executive  Assistant  to  the 
Secretary  and  one  Private  Secretary  to 
the  Assistant  to  the  Secretary  (Public 
Affairs). 

Elffectlve  on  March  6,  1973,  §  213.3384 
(a)  (35)  and  §  213.3384(a)  (36)  are  added 
as  set  out  below. 

§  213.3384  Department  of  Housing  and 

Urban  Development. 

(a)  Office  of  the  Secretary.  •  •  • 

(35)  One  Private  Secretary  to  the 
Executive  Assistant  to  the  Secretai7. 

(36)  One  Private  Secretary  to  the  As¬ 
sistant  to  the  Secretary  (Public  Affairs). 

•  *  •  •  • 

(6  UJ3.C.  secs.  3301,  3302,  E.O.  10577;  3  CFR 
1964-58  Comp.  p.  218) 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  James  C.  Spry, 

Executive  Assistant  to 
•  the  Commissioners. 

(FR  Doc.73-4238  FUed  3-5-73;8:46  am] 


Title  6 — Economic  Stabilization 
CHAPTER  I— COST  OF  LIVING  COUNCIL 

PART  130— COST  OF  LIVING  COUNCIL 
PHASE  III  REGULATIONS 

Pay  Adjustments  Affecting  Employees  in 
Construction 

Part  130  is  amended  in  subpart  H  by 
revising  §  130.72.  The  existing  provision 
Is  redesignated  as  paragraph  (a)  and  a 
new  paragraph  (b)  is  added  to  refiect 
tlie  Cost  of  Living  Council’s  decision 
to  extend  the  Jurisdiction  of  the  Con¬ 


struction  Industry  Stabilization  Com¬ 
mittee  (CISC)  to  authorize  review  of 
certain  collective  bargaining  agreements 
which  are  closely  related  to  construc¬ 
tion.  Under  the  amended  regulation  and 
Council  Order  No.  20,  the  CISC  will  re¬ 
view  pay  adjustments  relating  to  non¬ 
construction  operations  covered  by  a 
construction  collective  bargaining  agree¬ 
ment.  CISC  review  will  also  ertend  to 
certain  nonconstruction  agreements 
which  continue  close  historical  relation¬ 
ships  which  have  been  established  with 
respect  to  construction  agreements,  or 
provide  for  substantially  the  same  levels 
of  compensation,  and  which  Involve  de¬ 
livery  and/or  onsite  application  of  ma¬ 
terials  under  circumstances  in  which  a 
dispute  involving  a  nonconstruction 
agreement  would  cause  more  than  a 
marginal  interruption  in  onsite  con¬ 
struction  operations. 

These  agreements  were  subject  to 
Council  or  Pay  Board  regulations  during 
Phases  I  and  n  of  the  Economic  Stabil¬ 
ization  Program  and  the  historical  rela¬ 
tionships  were  preserved  between  em¬ 
ployees  in  the  construction  industry  and 
the  nonconstruction  employees  subject  to 
the  agreements  described  above.  The 
Council  has  determined  that  many  of  the 
same  factors  affect  both  construction 
employees  and  those  nonconstruction 
employees  which  are  subject  to  new 
§  130.72(b),  as  set  forth  herein.  This 
amendment  is  therefore  necessary  to  as¬ 
sure  continued  stability  in  the  construc¬ 
tion  Industry  and  to  preserve  certain  his¬ 
torical  relationships  with  employee  units 
outside  the  constraction  industry. 

Because  the  purpose  of  this  amend¬ 
ment  is  to  provide  immediate  guidance 
as  to  Cost  of  Living  Council  policy,  I  find 
that  publication  in  accordance  with  nor¬ 
mal  rulemaking  procedure  is  impracti¬ 
cable  and  that  good  cause  exists  for  mak¬ 
ing  these  regulations  effective  in  less 
than  30  days.  Interested  persons  may 
submit  comments  regarding  these  regu¬ 
lations.  Commimications  should  be  ad¬ 
dressed  to  the  OflBce  of  General  Coim- 
sel,  Cost  of  Living  Coimcil,  Washington, 
D.C.  20507. 

(Economic  Stabilization  Act  of  1970,  title 
II  of  Public  Law  92-210,  85  Stat.  743  and  Ex¬ 
ecutive  Order  11695,  38  FR  1473) 

In  consideration  of  the  foregoing.  Part 
130  of  Title  6  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
herein,  effective  January  11,  1973. 

Issued  in  Washington,  D.C.,  on  Febru¬ 
ary  28, 1973. 

James  W.  McLane, 
Deputy  Director, 

Cost  of  Living  Council. 
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Section  130.72  Is  amoided  by  redesig¬ 
nating  the  existing  provisioti  as  para- 
gr!4}h  (a)  and  by  adding  a  new 
paragt^h  (b)  to  read  as  follows: 

§  130.72  Pay  adjustments. 

•  •  •  •  • 

(b)  In  addition  to  those  pay  adjust¬ 
ments  determined  to  be  pay  adjustments 
affecting  employees  In  construction 
under  the  niles  and  regtilations  of  the 
Cost  of  Living  Council,  the  Pay  Board, 
and  the  Construction  Industry  Stabiliza¬ 
tion  Committee  in  effect  on  January  10, 
1973,  the  term  “pay  adjustments  affect¬ 
ing  employees  in  ocxistructlon”.  within 
the  meaning  of  paragraph  (a)  of  this 
section,  includes — 

(1)  Pay  adjustments  imder  the  terms 
of  a  construction  industry  ooUeotive  bar¬ 
gaining  agreement  which  covers  both 
oonstructkm  and  nonconstructicm  oper- 
atimis;  and 

(2)  Pay  adjustments  imder  the  terms 
of  a  nonconstruction  collective  bargain¬ 
ing  agreem«it  which — 

(i)  Continues  a  close  historical  rela¬ 
tionship  which  has  been  established  with 
resptect  to  a  construction  industry  collec¬ 
tive  bargaining  agreement  or  sequence  of 
agreements,  or  provides  substantially  the 
same  levels  of  compensation  as  provided 
in  a  construction  industry  collective  bar¬ 
gaining  agreement;  and 

(li)  Covers  delivery  of  materials  to  a 
construction  site  and/or  onsite  applica¬ 
tion  of  materials  under  circumstances  in 
which  a  dispute  involving  such  noncon¬ 
struction  agreement  would  cause  onsite 
construction  operations  to  be  more  than 
marginally  interrupted. 

[FB  Doc.73-4211  Plied  3-&-73;8:45  ami 
Title  7 — Agriculture 

CHAPTER  X— AGRICULTURAL  MARKET¬ 
ING  SERVICE  (MARKETING  AGREE¬ 
MENTS  AND  ORDERS;  MILK).  DEPART¬ 
MENT  OF  AGRICULTURE 

[Milk  Order  No.  79] 

PART  1079— MILK  IN  DES  MOINES, 
IOWA,  MARKETING  AREA 

Order  Terminating  Certain  Provisions 

TTiis  termination  ord^  is  issued  pur¬ 
suant  to  the  provisions  of  the  Agricul¬ 
tural  Marketing  Agreement  Act  of  1937, 
as  amended  (7  U.S.C.  601  et  seq.),  and 
of  the  order  regulating  the  handling  of 
milk  in  the  Des  Moines,  Iowa,  market¬ 
ing  area. 

Notice  of  proposed  rule  making  was 
published  in  the  Federal  Register  (38 
FR  4346)  ocmceming  a  proposed  suspen¬ 
sion  or  termination  of  certain  provisions 
of  the  order.  Interested  persons  were 
afforded  opportunity  to  file  written  data, 
views,  and  arguments  thereon. 

After  consideration  of  all  relevant  ma¬ 
terial.  including  the  prt^xisal  set  forth  in 
the  aforesaid  notice,  data,  views,  and 
arguments  filed  thereon,  and  other  avail¬ 
able  information,  it  is  hereby  found  and 
determined  that  the  following  provisions 
of  the  order  no  longer  tend  to  effectuate 
the  declared  policy  of  the  Act: 

In  §  1079.44,  all  of  paragraph  (c), 
and  in  paragraph  (d)  the  provisions  “lo¬ 


cated  not  more  than  150  miles  by  the 
shortest  highway  distance,  as  determined 
by  the  market  administrator,  from  the 
nearest  of  the  post  ofiSces  of  Oorydon. 
Creston,  Des  Moines,  Orinnell,  Jeffer¬ 
son,  and  Ottumwa". 

Statement  of  Consideration 

This  action  terminates  the  provisions 
in  the  order  that  provide  automatic 
CTlass  I  classification  for  milk  that  is 
transferred  or  diverted  from  a  pool  plant 
to  a  nonpool  plant  located  more  than  150 
miles  from  the  nearest  of  the  six  basing 
points  listed  above. 

The  termination  was  requested  by  a 
cooperative  association  supplying  a  pool 
distributing  plant  with  milk  produced  in 
the  vicinity  of  Caledonia.  Minn.  When 
this  milk  supply  is  not  needed  at  the  pool 
distributing  plant  it  is  moved  to  a  non¬ 
pool  manufacturing  plant  located  in  the 
production  area. 

Caledonia  is  located  more  than  150 
miles  from  the  nearest  of  the  basing 
points.  The  provisions  providing  for  au¬ 
tomatic  CHass  I  classification  of  milk 
moved  to  a  nonpool  plant  so  located  have 
been  made  inoperative  by  susp>ension  ac¬ 
tions  since  September  1971.  Termination 
of  the  provisions  will  assure  the  con¬ 
tinued  classification  of  milk  disposed  of 
to  nonpool  plants  located  beyond  150 
miles  frcMn  the  basing  points  on  the  basis 
of  its  actual  use  and,  therefore,  facili¬ 
tate  the  economical  disposition  of  reserve 
milk  supplies  to  nearby  nonpool  manu¬ 
facturing  plants  for  Class  n  use. 

Deletion  of  provisions  providing  mile¬ 
age  limitations  on  transfers  and  diver¬ 
sions  of  milk  for  CHass  n  use  is  pro¬ 
posed  in  the  recommended  decision  for 
33  orders  (including  this  order)  issued 
August  28,  1972  (37  Fit.  19482).  There 
were  no  exceptions  received  to  this  par¬ 
ticular  finding. 

The  present  suspension  order  expires 
February  28.  1973.  This  termination  ac¬ 
tion  will  enable  the  proponent  coopera¬ 
tive  association  to  continue  providing 
an  orderly  marketing  program  for  its 
member  producers  in  the  Caledonia  area 
who  have  been  associated  with  the  Des 
Moines  market. 

It  is  hereby  found  smd  determined  that 
30  days’  notice  of  the  effective  date  here¬ 
of  is  impractical,  unnecessary,  and  con¬ 
trary  to  the  public  interest  in  that: 

(a)  This  termination  is  necessary  to 
reflect  current  marketing  conditions  and 
to  maintain  orderly  marketing  conditions 
in  the  marketing  area  in  that  it  will  fa¬ 
cilitate  the  economicEd  disposition  of 
certain  of  the  market’s  reserve  milk 
supplies. 

(b)  This  termination  order  does  not 
require  of  persons  affected  substantial 
or  extensive  preparation  prior  to  the  ef¬ 
fective  date;  and 

(c)  Notice  of  proposed  rule  making 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views,  or  arguments  concerning  this 
termination.  No  views  were  received  in 
opposition  to  the  proposed  rule  making. 

Therefore,  good  cause  exists  for  mak¬ 
ing  this  order  effective  March  6,  1973. 


It  is  therefore  ordered.  That  the  afore¬ 
said  provisions  of  the  order  are  hereby 
terminated. 

(Sees.  1-19,  48  8tat.  81,  M  amended;  7 
UJ3.C.  601-874) 

Effective  date:  March  6,  1973.  ^ 

Signed  at  Washington.  D.C.,  on  Feb¬ 
ruary  28,  1973. 

Clayton  Yeutter, 
Assistant  Secretary. 

IFR  Doc.73-4205  Piled  3-5-73:8:46  am) 


Title  8 — Aliens  and  Nationality 

CHAPTER  I — IMMIGRATION  AND  NATU¬ 
RALIZATION  SERVICE,  DEPARTMENT  OF 

JUSTICE 

MISCELLANEOUS  AMENDMENTS  TO 
CHAPTER 

Pursuant  to  5  U.S.C.  552  and  the  au¬ 
thority  contained  in  8  U.S.C.  1103  and 
8  CFR  2.1,  miscellaneous  amendments, 
as  set  forth  herein  are  prescribed  in 
Parts  100,  341,  and  343a  of  (Thsqiter  I 
of  Title  8  of  the  Code  of  Federal 
Regulations. 

On  February  8,  1973,  notice  was  pub¬ 
lished  in  the  Federal  Register  (38  FR 
3595)  of  the  revocation,  effective 
March  12,  1973,  of  the  international  air¬ 
port  status  of  Greater  Buffalo  Interna¬ 
tional  Airport,  Buffalo,  N.Y.  In  Part  100, 
S  100.4  is,  therefore,  being  amended  to 
delete  that  airport  from  the  listing  of 
ports  of  entry  for  aliens  arriving  by 
aircraft. 

In  Part  341,  S  341.5  is  amended  for 
clarification  to  provide  that  the  report 
containing  the  findings  and  recom¬ 
mendations  of  the  officer  acting  on  an 
application  for  a  certificate  of  citizenship 
shall  be  prepared  either  by  formal  order 
or  by  completing  the  preprinted  form  in 
the  Form  N-600  application. 

In  Part  343a,  $  343a.2  is  amended  to 
provide  for  the  return  to  the  person  to 
whom  issued  of  a  certificate  of  citizen¬ 
ship  in  a  service  file  which  was  sur¬ 
rendered  on  a  finding  that  loss  of  U.S. 
nationality  had  occurred  pursuant  to 
section  301(b)  of  the  Immigration  and 
Nationality  Act.  the  provisions  of  which 
were  extended  by  section  301(c)  of  the 
Act  to  persons  bom  after  May  24,  1934, 
and  which  finding  is  no  longer  valid  in 
view  of  the  amendment  to  section  301(b) 
by  Public  Law  92-584  enacted  October  27, 
1972. 

In  the  light  of  the  foregoing,  the  fol¬ 
lowing  amendments  to  (Chapter  I  of  'Title 
8  of  the  CTode  of  Federal  Regulations  are 
hereby  prescribed: 

PART  100— STATEMENT  OF 
ORGANIZATION 

§  100.4  [Amended] 

In  subparagraph  (3)  Ports  of  entry  for 
aliens  arriving  by  aircraft  of  paragraph 

(c)  Suboffices  of  S  100.4  Field  Service, 
District  No.  7— Buffalo.  N.Y.,  is  amended 
by  deleting  therefrom  the  following  in¬ 
ternational  airport  listing:  “Buffalo, 
N.Y.,  Greater  Buffalo  International 
Airport.” 
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PART  341— CERTIFICATES  OF 
CITIZENSHIP 

In  §  341.5,  the  first  sentence  Is 
amended  to  read  as  follows': 

§  341.5  Report  and  recommendation. 

The  officer  assigned  to  act  on  the  ap¬ 
plication  shall  prepare  a  report  contain¬ 
ing  his  findings  and  recommendation,  by 
completing  the  preprinted  form  in  the 
Form  N-600  application,  or  by  formal 
order,  as  appropriate.*  •  * 


PART  343a — NATURALIZATION  AND  CITI¬ 
ZENSHIP  PAPERS  LOST,  MUTILATED, 
OR  DESTROYED;  NEW  CERTIFICATE  IN 
CHANGED  NAME;  CERTIFIED  COPY  OF 
REPATRIATION  PROCEEDINGS 

In  S  343a.2,  the  first  sentence  is  amend¬ 
ed  to  read  as  follows; 

§  343a.2  Return  or  replacement  of  sur¬ 
rendered  eertifleatc  of  naturalization 
or  citizenship. 

A  certificate  of  naturalization  or  citi¬ 
zenship  in  a  service  file  which  was  sur¬ 
rendered  on  a  finding  that  loss  of  U.S. 
nationality  had  occurred  directly  or 
through  a  parent  by  reason  of  section 
404  (b)  or  (c)  of  the  Nationality  Act  of 
1940  or  section  352  of  the  Immigration 
and  Nationality  Act  and  which  finding  is 
no  longer  valid  in  view  of  "Schneider  v. 
Rusk,"  377  U.S.  163,  or  a  certificate  of 
naturalization  or  citizenship  in  a  service 
file  which  was  surrendered  on  a  finding 
that  loss  of  U.S.  nationality  had  occurred 
pursuant  to  section  401  ^e)  of  the  Na¬ 
tionality  Act  of  1940  or  section  349(a)  (5) 
of  the  Immigration  and  Nationality  Act 
and  which  finding  is  no  longer  valid  in 
view  of  “Afroyim  v.  Rusk,”  387  U.S.  253, 
or  a  certificate  of  citizenship  in  a  service 
file  which  was  siurendered  on  a  finding 
that  loss  of  U.S.  nationality  had  occurred 
pursuant  to  section  301(b)  of  the  Immi¬ 
gration  and  Nationality  Act,  the  provi¬ 
sions  of  which  were  extended  by  sec¬ 
tion  301(c)  of  the  same  Act  to  persons 
bom  after  May  24,  1934,  and  which  find¬ 
ing  is  no  longer  valid  in  view  of  the 
amendment  to  section  301(b)  on  Oc¬ 
tober  27,  1972,  Public  Law  92-584,  may 
be  returned  to  the  person  to  whom  it  was 
Issued,  notwithstanding  the  fact  that  he 
has  since  been  naturalized  or  repatriated 
in  the  United  States  or  abroad.*  *  * 
Compliance  with  the  provisions  of  sec¬ 
tion  553  of  title  5  of  the  United  States 
Code  (80  Stat.  383),  as  to  notice  of  pro¬ 
posed  rule  making  and  delayed  effective 
date  is  unnecessary  in  this  instance  and 
would  serve  no  useful  purpose  because 
the  amendment  to  §  100.4(c)(3)  relates 
to  agency  management;  the  amendment 
to  !  341.5  relates  to  agency  procedure  and 
is  clarifying  in  nature;  and  the  amend¬ 
ment  to  §  343a.2  is  in  implementation  of 
Public  Law  92-584  (86  Stat.  1289)  en¬ 
acted  October  27, 1972,  and  confers  bene¬ 
fits  on  persons  affected  thereby. 

Effective  date.  This  order  shall  become 
effective  on  March  6,  1973,  except  with 
regard  to  the  amendment  to  S  100.4(c) 


(3)  which  shall  become  effective 
March  12, 1973. 

Dated:  February  28, 1973. 

Raymond  F.  Farrell, 
Commissioner  of 
Immigration  and  Naturalization. 
[FR  Doc.73-4214  FUed  3-6-73:8:46  am] 

Title  10 — Atomic  Energy 

CHAPTER  I— ATOMIC  ENERGY 
COMMISSION 

PART  50— LICENSING  OF  PRODUCTION 
AND  UTILIZATION  FACILITIES 

Reactor  Containment  Leakage  Testing  for 
Water-Cooled  Power  Reactors 

*  Correction 

In  FR  Doc.  73-2786  appearing  at  page 
4385  in  the  issue  of  Wednesday,  Febru¬ 
ary  14, 1973,  the  following  changes  should 
be  made: 

1.  In  the  third  column  on  page  4387: 

a.  In  paragraph  (2),  the  first  line 
should  read,  “Peak  pressure  tests.  The 
leakage  rate”. 

b.  In  the  second  line  of  paragraph  B.l. 
Test  methods.,  delete  the  article  “a”. 

c.  TTie  heading  for  paragraph  C.  should 
read  “Type  C  tests.” 

2.  On  page  4388,  in  the  second  column, 
transfer  the  heading  "V.  Inspection  and 
Reporting  of  Tests”  to  appear  above  “A. 
Containment  inspection.  A  general  in-”. 

Title  32 — National  Defense 

CHAPTER  VI— DEPARTMENT  OF  THE 
NAVY 

MISCELLANEOUS  AMENDMENTS  TO 
CHAPTER 

Chapter  VI  of  Title  32  is  amended  by 
revising  Parts  719,  720,  727,  750,  751,  753, 
756,  and  757  to  r^ul  as  follows. 

PART  719— REGULATIONS  SUPPLEMENT¬ 
ING  THE  MANUAL  FOR  COURTS-MARTIAL 

Part  179  of  Title  32  is  revised  to  read 
as  follows: 

Subpart  A — Nonjudicial  Punishment 

Sec. 

719.101  General  Provisions. 

719.102  Letters  of  censure. 

Subpart  B — Convening  Courts-martial 

Sec. 

719.103  Designation  of  additional  conven¬ 

ing  authorities. 

719.104  Preparation  of  convening  orders. 

719.105  Changes  in  membership  after  court 

has  been  assembled. 

719.106  Convening  special  courts-martial. 

719.107  Restrictions  on  exercise  of  oourt- 

martial  Jurisdiction. 

719.108  Superior  competent  authority  de¬ 

fined. 

Subpart  C — Trial  Matters 

Sec. 

719.109  Trial  guides. 

719.110  Reporters  and  interpreters. 

719.111  Oaths. 

719.112  Authority  to  grant  immimlty  from 

prosecution. 

719.113  10  U.8.C.  839(a)  sessions. 

719.114  Pretrial  agreements  In  general  and 

special  courts- martial. 


Sec. 

719.115  Release  of  information  pertaining 

to  accused  persons;  spectators  at 
Judicial  sessions. 

719.116  Preparation  and  forwarding  of 

charges. 

719.117  Optional  matter  presented  when 

court-martial  constituted  with 
military  Judge. 

719.118  CX>urt-martlaI  punishment  of  reduc¬ 

tion  In  grade. 

719.119  Forfeitures,  detentions,  fines. 

719.120  Preparation  of  records  of  trial. 

Subpart  D — Post-trial  Matters 

719.121  Request  for  appellate  defense  coun¬ 

sel. 

719.122  Review  by  staff  Judge  advocate. 

719.123  Action  on  courts-martial  by  conven¬ 

ing  authority. 

719.124  Promulgating  orders. 

719.125  Review  of  summary  and  special 

courts-martial. 

719.126  Action  on  special  courts-martial  by 

general  court-martial  convening 
authorities. 

719.127  Supervision  over  court-martial  rec¬ 

ords  and  their  disposition  after 
review  in  the  field. 

719.128  Orlmlnal  activity,  disciplinary  in¬ 

fractions,  and  court-martial  re¬ 
port. 

719.129  Remission  and  suspension. 

719.130  Effective  date  of  confinement  and 

forfeitures  when  previous  sen¬ 
tence  not  completed. 

719.131  Vacation  of  suspension. 

719.132  Approval  of  sentences  extending  to 

dismissal  of  an  officer. 

719.133  Service  of  decision  of  Navy  Court  of 

Military  Review  on  accused. 

719.134  Execution  of  sentence. 

719.135  Request  for  Immediate  execution  of 

discharge. 

719.136  Filing  of  court-martial  records. 
Subpart  E — Miscellaneous  Matters 

719.137  Financial  responsibility  for  costs 

Incurred  in  support  of  courts- 
martial. 

719.138  Fees  of  clirilian  witnesses. 

719.139  Warrants  of  attachment. 

719.140  Security  of  classified  matter  In 

Judicial  proceedings. 

719.141  Court-martial  forms. 

719.142  Suspension  of  counsel. 

719.143  Petition  for  new  trial  under  10 

U.S.C.  873. 

719.144  Application  for  relief  under  10 

UJS.C.  869  In  cases  which  have 
been  finally  reviewed. 

719.145  Set-off  of  Indebtedness  of  a  person 

against  his  pay. 

719.146  Authority  to  prescribe  regulations 

relating  to  the  designation  and 
changing  of  places  of  confine¬ 
ment. 

719.147  Apprehension  by  civilian  agents  of 

the  Naval  Investigative  Service. 

719.148  Search  and  seizure  forms. 

719.149  Interrogation  of  criminal  suspects 

form. 

719.150  Court-martial  case  report. 

Authoritt;  Military  Personnel  and  Civil¬ 
ian  Employees  Claims  Act  of  1964,  as  amended 
(31  us  e.  240-243). 

Subpart  A — Nonjudicial  Punishment 

§  719.101  General  provisions. 

(a)  Authority  to  impose — (1)  Multi¬ 
service  commander.  In  addition  to  the 
categories  of  officers  authorized  to  im¬ 
pose  nonjudicial  punishment  under  10 
U.S.C.  815(b) ,  the  commander  of  a  multi- 
service  command  to  whose  staff  or  com¬ 
mand  members  of  the  naval  service  are 
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assigned  may  designate  one  or  more  naval 
units  and  shall  for  each  such  naval  unit 
designate  a  commissicmed  officer  of  the 
naval  service  as  commanding  officer  for 
the  administration  of  discipline  tmder 
10  U.S.C.  815.  A  copy  of  any  such  desig¬ 
nation  by  the  commander  of  a  multiserv¬ 
ice  command  shall  be  furnished  to  the 
Chief  of  Naval  Perscmnel  or  the  Com¬ 
mandant  of  the  Marine  Corps,  as  appro¬ 
priate,  and  to  the  Judge  Advocate  Gen¬ 
eral. 

(2)  General  authority.  Pursuant  to  the 
authority  of  10  U.S.C.  815  and  to  the 
provisions  of  chapter  XXVI,  MCM,  and 
exc^  as  provided  in  paragraph  (b)  of 
this  section,  nonjudicial  punishment  may 
be  imposed  in  the  naval  service  for  minor 
offenses  as  follows: 

(i)  Upon  officers  and  warrant  officers. 
Any  commanding  officer.  Including  a 
commanding  officer  as  designated  pur¬ 
suant  to  subparagraph  (1)  of  this  para¬ 
graph,  may  impose  upon  officers  of  his 
command  admoniticm  or  reprimand  and 
restriction  to  certain  spewed  limits, 
with  or  without  suspension  frcmi  duty,  for 
not  more  than  15  consecutive  days.  Offi¬ 
cers  of  the  grade  of  major  or  lieutenant 
commander,  or  above,  who  are  authorized 
to  impose  ncmjudicial  punishment,  may 
in  addition  to  admonition  or  reprimand, 
impose  restriction  for  not  more  than  30 
consecutive  days.  Only  an  officer  of  gen¬ 
eral  or  flag  rank  in  command  may  im¬ 
pose  the  additional  pimishments  author¬ 
ized  by  10  U.S.C.  815(b)  (1)  (B).  See  also 
subparagrai^  (4)  of  this  paragraph. 

(il)  Upon  other  personnel.  Any  c«n- 
manding  officer,  including  a  command¬ 
ing  officer  as  designated  pursuant  to  sub- 
paragraph  (1)  of  this  paragraph,  may 
impose  upon  enlisted  men  of  his  com¬ 
mand,  and  any  commissioned  officer  who 
is  designated  as  officer  in  charge  of  a 
unit  by  Departmental  Orders,  Tables  of 
Organization,  maniM>wer  authorizations, 
orders  of  a  flag  or  general  officer  in  com¬ 
mand  (including  one  in  c(Hnmand  of  a 
multiservice  command  to  which  mem¬ 
bers  of  the  naval  service  are  attached), 
or  orders  of  the  Senior  Officer  Present, 
may  impose  upon  enlisted  men  assigned 
to  his  unit,  admonition  or  reprimand  and 
one  or  more  of  the  punishments  author¬ 
ized  by  10  U.8.C.  815(b)(2)  (A)  through 
(G).  Only  commanding  officers  of  the 
grade  of  major  or  lieutenant  commander 
or  above  may  impose  the  increased  pim¬ 
ishments  author!^  by  10  U.S.C.  815(b) 

(2)(H). 

(3)  Jurisdiction  over  individual. — (1) 
General  rule.  At  the  time  nonjudicial 
punishment  is  imposed,  the  accused  must 
be  a  member  of  the  command  of  the 
commanding  officer,  or  of  the  unit  of  the 
officer  in  charge,  who  imposes  the  punish¬ 
ment.  A  person  is  "of  the  command”  or 
"of  the  imit”  if  he  is  assigned  or  attached 
thereto,  and  a  person  may  be  “of  the 
command”  or  “of  the  unit”  of  more  than 
one  command  or  unit  at  the  same  time, 
such  as  persons  assigned  or  attached  to 
commands  or  units  for  the  purpose  of 
performing  temporary  additional  duty. 

(ii)  Issuance  of  letter  of  censure  to 
party  before  fact-finding  body.  A  person 
who  has  been  designated  a  party  before 


a  fact-flnding  body  convened  under  these 
regulations  (.see  Subpart  J  of  this  part) 
remains  thereafter  “of  the  conunand”  of 
the  unit  or  organization  to  which  he  was 
assigned  or  attached  at  the  time  of  such 
designation  for  the  purpose  of  imposition 
of  the  sole  nonjudicial  punishment  of  a 
letter  of  adm<miti(m  or  reprimand,  even 
though  for  other  purposes  he  may  have 
be«i  assigned  or  attached  to  another 
command  before  such  letter  was  delivered 
to  him.  This  status  terminates  auto¬ 
matically  when  all  action  contemplated 
by  10  U.S.C.  815,  including  action  on  ap¬ 
peal,  has  been  completed  respecting  the 
letter  of  admonition  or  reprimand. 

(iii)  Action  when  accused  no  longer 
with  command.  Except  as  provided  in 
subdivision  (ii)  of  this  subparagraph,  if 
at  the  time  nonjudicial  punishment  is  to 
be  imposed  the  accused  is  no  longer  as¬ 
signed  or  attached  to  the  unit,  the  al¬ 
leged  offense  ^ould  be  referred  for 
appropriate  action  to  a  competent  au¬ 
thority  in  the  chain  of  command  over 
the  Individual  concerned.  In  the  case  of 
an  officer,  the  referral  normally  should 
be  to  the  officer  who  exercises  general 
court-martial  jurisdlcticm  over  him. 

(4)  Nonjudicial  punishment  of  reserv¬ 
ists  on  active  duty  for  training  or  in¬ 
active  duty  training.  If  all  aspects  of  the 
procedures  specified  by  10  U.S.C.  815,  and 
paragraph  133b,  MC7M,  which  require  the 
presence  of  the  accused  are  conducted 
prior  to  the  termination  of  the  drill  or 
training  period  during  which  the  act  for 
which  punishmmt  is  imposed  occurs,  the 
imposition  of  punishment  may  occur 
subsequent  to  ^e  termination  of  such 
drill  or  training  period  at  a  time  at  which 
the  reservist  is  not  subject  to  the  Uni¬ 
form  Code  of  Military  Justice.  See  para¬ 
graph  lid,  MCM. 

(i)  Even  though  no  proceedings  are 
conducted  during  the  drill  or  training 
period  during  which  the  act  for  which 
punishment  is  imposed  occurs,  nonjudi¬ 
cial  pimishment  may  be  imposed  if  all 
aspects  of  the  procedures  described  by 
10  UB.C.  815,  and  paragraph  133b, 
MCM,  which  require  the  presence  of  the 
accused  are  conducted  on  a  subsequent 
period,  or  subsequent  periods,  of  active 
duty  for  training  or  inactive  duty  train¬ 
ing,  imless  there  has  be«i  an  interven¬ 
ing  discharge  or  some  equivalent  change 
of  status. 

(ii)  As  a  matter  of  policy,  any  physical 
restraint  pending  nonjudicial  punish¬ 
ment,  or  imposed  as  nonjudicial  punish¬ 
ment,  shall  not  extend  beyond  the  nor¬ 
mal  time  of  termination  of  a  drill  or 
training  period. 

(5)  Delegation  to  a  "principal  assist¬ 
ant"  under  10  U.S.C.  815(a).  With  the 
express  prior  approval  of  the  Chief  of 
Naval  Personnel  or  the  Commandant  of 
the  Marine  Corps,  as  appropriate,  a  flag 
or  general  officer  in  command  may  dele¬ 
gate  all  or  a  portion  of  his  powers  imder 
10  UB.C.  815  to  a  senior  officer  on  his 
staff  who  is  eligible  to  succeed  to  com¬ 
mand  in  case  of  absence  of  such  officer  in 
command.  To  the  extent  of  the  authority 
thus  delegated,  the  officer  to  whom  such 
powers  are  delegated  shall  have  the  same 


authority  as  the  officer  who  delegated 
the  powers. 

(6)  Withholding  of  10  U.S.C.  815  pu¬ 
nitive  authority.  Unless  specifically  au¬ 
thorized  by  the  Secretary  of  the  Navy, 
commanding  officers  of  the  Navy  and 
Marine  Corps  shall  not  limit  or  withhold 
the  exercise  by  subordinate  commanders 
of  any  disciplinary  authority  they  might 
otherwise  have  under  10  U.S.C.  815. 

(b)  Limitations  on  imposition  of  non¬ 
judicial  punishment — (1)  Demand  for 
trial.  A  person  in  the  Navy  or  Marine 
Corps  who  is  attached  to  or  embarked 
in  a  vessel  does  not  have  the  right  to  de¬ 
mand  trial  by  court-martial  in  lieu  of 
nonjudicial  punishment. 

(2)  Cases  previously  tried  in  civil 
courts.  The  provisions  of  S  719.107(e) 
with  respect  to  trial  by  summary  court- 
martial  of  pers<His  whose  cases  have  been 
previously  adjudicated  in  domestic  or 
foreign  criminskl  courts  apply  also  to  the 
imposition  of  nonjudicial  punishment  in 
such  cases. 

(3)  Units  attached  to  a  ship.  ITie  com¬ 
manding  officer  or  officer  in  charge  of  a 
unit  attached  to  a  ship  of  the  Navy  for 
duty  therein  should,  as  a  matter  of  pol¬ 
icy,  refrain  from  exercising  his  powers 
to  impose  nonjudicial  punishm«it.  All 
such  matters  should  be  referred  to  the 
commanding  officer  of  the  ship  for  dispo¬ 
sition.  This  policy  shall  not  be  applicable 
to  Military  Sea  Transportation  Service 
vessels  operating  imder  a  master,  nor  is 
it  applicable  where  an  organized  imit  is 
embarked  for  transportation  only. 

(4)  Correctional  custody.  This  punish¬ 
ment  shall  not  be  Imposed  upon  persons 
in  grade  E-4  and  above. 

(5)  Confinement  on  bread  and  water 
or  diminished  rations.  This  punishment 
shall  not  be  imposed  upon  persons  in 
grade  E-4  and  above. 

(6)  Extra  duties.  Subject  to  the  limi¬ 
tations  set  forth  in  paragraph  131c(6), 
MCM,  this  punishment  shall  be  ccmsid- 
ered  satisfied  when  the  enlisted  person 
shall  have  performed  extra  duties  during 
available  time  in  addition  to  performing 
his  military  duties.  Normally  the  imme¬ 
diate  commanding  officer  of  the  accused 
will  designate  the  amount  and  character 
of  the  extra  duties  to  be  performed.  The 
daily  performance  of  the  extra  duties, 
before  or  after  routine  duties  are  com¬ 
pleted,  constitutes  the  punishment 
whether  the  particular  dally  assignment 
requires  1,  2,  or  more  hours,  but  nor¬ 
mally  extra  duties  should  not  extend  to 
more  than  2  hours  per  day.  Extra  duty 
shall  not  be  performed  on  Sunday  al¬ 
though  Sunday  counts  in  the  computa¬ 
tion  of  the  period  for  which  such 
punishment  is  imposed.  Guard  duty  shall 
not  be  assigned  as  punishment. 

(7)  Reduction  in  grade.  Subject  to  the 
provisions  of  paragraph  131c(7),  MCM, 
this  punishment  shall  not  be  imposed 
except  to  the  next  inferior  grade.  Reduc¬ 
tion  in  grade  may  be  imposed  only  if  the 
condition  concerning  promotion  author¬ 
ity  specified  in  paragraph  131,  MC:m,  is 
met. 

(8)  Arrest  in  quarters.  An  officer  or 
wsu'rant  officer  undergoing  this  punish¬ 
ment  shall  not  be  required  to  perform 
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duties  Involving  the  exercise  of  authori- 
ity  over  any  person  who  is  otherwise  sub¬ 
ordinate  to  him. 

(9)  Forfeiture  and  detention.  The 
monthly  contribution  from  his  pay  that 
an  enlisted  person  in  pay  grade  E-4  (4 
years  or  less  service)  or  below  with  de¬ 
pendents  is  required  by  law  to  make  to 
entitle  him  to  a  basic  allowance  for 
quarters  is  $40.  As  provided  in  para¬ 
graphs  131c  (8)  and  (9) ;  MCM,  this 
amount  must  be  deducted  before  the  net 
amoimt  of  pay  subject  to  forfeiture  or 
detention  is  computed.  When  a  punish¬ 
ment  of  a  person  in  pay  grade  E-4  or 
above  includes  both  reduction  to  pay 
grade  E-4  (4  years’  or  less  service)  or 
below  and  forfeiture  or  detention.  $40 
must  be  deducted  before  computing  the 
net  amount  of  pay  subject  to  forfeiture 
or  detention. 

(c)  Nonpunitive  measures.  (1)  Com¬ 
manding  officers  and  officers  in  charge 
are  authorized  and  expected  to  use  non¬ 
punitive  measures,  Including  adminis¬ 
trative  withholding  of  privileges  not  ex¬ 
tending  to  deprivation  of  normal  liberty, 
in  furthering  the  efficiency  of  their 
commands. 

(2)  These  measures  are  not  punish¬ 
ment  and  may  be  administered  either 
orally  or  in  writing.  (See  paragraph  128c, 
MC7M.)  Nonpunitive  letters  of  censure, 
other  than  those  issued  by  the  Secretary 
of  the  Navy,  shall  not  be  forwarded  to 
the  Bureau  of  Naval  Personnel  or  the 
Commandant  of  the  Marine  Corps, 
quoted  or  appended  to  fitness  reports, 
or  otherwise  included  in  the  official  de¬ 
partmental  records  of  the  recipient.  A 
sample  nonpimitive  letter  of  caution  is 
set  forth  for  guidance  in  appendix  sec¬ 
tion  1-a.' 

(d)  Procedures.  (1)  'The  procedures 
prescribed  in  paragraph  133b,  MCM,  and 
in  this  subsection  shall  be  followed  in 
imposing  nonjudlclal  punishment.  The 
requirements  of  paragraphs  (d)  and  (e) 
of  this  section  are  also  applicable  if  a 
letter  of  admonition  or  reprimand  is  to 
be  imposed  as  punishment. 

(2)  If  non  judicial  punishment  is  con¬ 
templated  on  the  basis  of  the  record  of 
a  coiirt  of  inquiry  or  other  fact-finding 
body,  a  preliminary  examination  shall 
be  made  of  such  record  to  determine 
whether  the  individual  concerned  was 
accorded  the  rights  of  a  party  before  such 
fact-finding  body  and,  if  so,  whether  such 
rights  were  accorded  with  respect  to  the 
act  or  omission  for  which  nonjudicial 
punishment  is  contemplated.  If  the  in¬ 
dividual  ccmcerned  was  accorded  the 
rights  of  a  party  with  respect  to  the  act 
or  omission  for  which  nonjudicial  p\m- 
ishment  is  contemplated,  such  punish¬ 
ment  may  be  imposed  without  further 
proceedings.  If  the  individual  concerned 
was  not  accorded  the  rights  of  a  party 
with  respect  to  the  offense  for  which 
punishment  is  contemplated,  the  impar¬ 
tial  hearing  prescribed  in  paragraph 
133b,  MCM,  must  be  conduct^.  In  the 
alternative,  the  record  of  the  fact-find¬ 
ing  body  may  be  returned  for  additional 
proceedings  during  which  the  individual 
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concerned  shall  be  accorded  the  rights 
of  a  party  with  respect  to  the  act  or 
omission  for  which  nonjudicial  punish¬ 
ment  is  contemplated. 

(3)  The  officer  who  imposes  punish¬ 
ment  imder  10  U.S.C.  815  shall  insure 
that  the  offender  is  fully  informed  of  his 
right  to  appeal  from  such  punishment. 

(e)  Effective  date  and  execution  of 
punishments — (1)  Forfeitures,  detention, 
and  reduction  in  grade.  As  provided  in 
paragraph  131e,  MCM,  these  pimish- 
ments,  if  unsuspended,  take  effect  on  the 
date  imposed.  If  suspended,  and  the  sus¬ 
pension  is  later  vacated,  these  punish¬ 
ments  take  effect  for  all  purpioses  on  the 
date  the  suspension  is  vacated.  However, 
if  a  forfeiture  or  detention  is  imposed 
while  a  prior  punishment  of  forfeiture 
or  detention  is  still  in  effect,  the  prior 
punishment  will  be  completed  before  the 
latter  begins  to  rim. 

(2)  Punishments  involving  restraint. 
Normally,  the  punishments  of  arrest  In 
quarters,  correctional  custody,  confine¬ 
ment  on  bread  and  water,  or  diminished 
rations,  extra  duties,  and  restriction,  un¬ 
less  suspended,  take  effect  when  Imposed. 
However,  as  with  forfeiture  and  deten¬ 
tion,  any  prior  punishment  involving  re¬ 
straint  will  be  completed  before  the 
second  begins  to  run.  In  addition,  com¬ 
manding  officers  and  officers  In  charge 
at  sea  may,  when  the  exigencies  of  the 
service  require,  defer  execution  of  cor¬ 
rectional  custc^y  and  confinement  on 
bread  and  water  for  a  reasonable  period 
of  time,  not  to  exceed  15  days,  after  im¬ 
position.  When  correctional  custody  is  to 
be  served  in  a  regular  confinement  facil¬ 
ity,  the  conditions  of  service  and  the  pro¬ 
visions  for  release  therefrom  shall  be  as 
prescribed  in  the  Corrections  Manual. 
Otherwise,  correctional  custody  shall  be 
imposed  and  administered  in  accordance 
with  SECNAVINST  1640.7  series. 

(3)  Admonition  and  reprimand.  These 
punishments  take  effect  when  imposed. 
A  letter  of  censure  is  considered  to  be 
imposed  when  delivered  to  the  offender. 

(f)  Appeals — (DTime.  (i)  In  accord¬ 
ance  with  paragraph  135,  MCM,  an  ap¬ 
peal  not  made  within  a  reasonable  time 
may  be  rejected  on  that  basis  by  the  offi¬ 
cer  to  whom  the  appeal  was  addressed. 
In  the  absence  of  unusual  circumstances, 
an  appeal  made  more  than  15  days  after 
the  punishment  was  imposed  may  be 
'considered  as  not  haviiig  been  made 
within  a  reasonable  time.  In  computing 
this  appeal  period,  allowance  shall  be 
made  for  the  time  required  to  transmit 
communications  pertaining  to  the  Impo¬ 
sition  of  nonjudicial  punishment  and  the 
appeal  therefrom  through  the  malls.  This 
appeal  period  commences  to  run  from  the 
date  of  the  imposition  of  the  punishment, 
even  though  all  or  any  part  of  the  pun¬ 
ishment  imposed  is  suspended. 

(ii)  If  imusual  circumstances  exist 
which  make  it  impracticable  or  ex¬ 
tremely  difficult  for  the  offender  to  pre¬ 
pare  and  submit  his  appeal  within  the 
15-day  period,  he  should  immediately  ad¬ 
vise  the  officer  who  Imposed  the  punish¬ 
ment  of  such  circumstances  and  request 
an  appropriate  extension  of  time  within 
which  to  submit  his  appeal.  In  the  ab¬ 
sence  of  such  a  request,  an  appeal  sub¬ 


mitted  after  the  15-day  -period  will  nor¬ 
mally  be  considered  as  not  having  been 
made  within  a  reasonable  time.  Upon  the 
receipt  of  such  a  request,  the  officer  who 
imposed  the  punishment  shall  advise  the 
offender  that  an  extension  of  time  is  or 
is  not  granted. 

(2)  To  whom  made  when  officer  who 
imposed  the  punishment  is  in  a  Navy 
chain  of  command.  Any  appeal  from 
nonjudicial  punishment  in  accordance 
with  paragraph  135,  MCM,  shall,  in  the 
absence  of  specific  direction  to  the  con¬ 
trary  by  an  officer  authorized  to  convene 
general  courts -martial  and  superior  in 
the  chain  of  command  to  the  officer  who 
imposed  the  punishment,  be  forwarded  to 
the  area  coordinator  authorized  to  con¬ 
vene  general  courts-martial.  When  the 
cognizant  area  coordinator  is  not  supe¬ 
rior  in  rank  or  command  to  the  officer 
who  imposed  the  punishment  or  when 
the  punishment  is  imposed  by  a  com¬ 
manding  officer  who  is  an  area  coordina¬ 
tor,  the  appeal  shall  be  forwarded  to  the 
officer  authorized  to  convene  general 
courts-martial  and  next  superior  in  the 
chain  of  command  to  the  officer  who 
imposed  the  punishment. 

(i)  An  immediate  or  delegated  area  co¬ 
ordinator  who  has  authority  to  convene 
general  courts-martial  may  take  action 
in  lieu  of  an  area  coordinator  if  he  is 
superior  in  rank  or  command  to  the  offi¬ 
cer  who  imposed  the  punishment. 

(ii)  For  mobile  units,  the  area  coordi¬ 
nator  for  the  above  purpose  is  the  area 
coordinator  most  accessible  to  the  unit  at 
the  time  of  the  forwarding  oi  the  appeal. 

(3)  To  whom  made  when  officer  who 
imposed  the  punishment  is  in  the  chain 
of  command  of  the  Commandant  of  the 
Marine  Corps.  Any  appeal  from  non¬ 
judicial  punishment  in  accordance  with 
paragraph  135,  MCM,  shall  be  made  to 
the  officer  who  is  the  next  superior  in 
the  chain  of  command  to  the  officer  who 
imposed  the  punishment.  This  shall  be 
the  case  without  regard  to  whether  the 
appellant  is,  at  the  time  of  his  appeal,  a 
member  of  an  organization  within  that 
chain  of  command.  In  those  cases  in 
which  the  Commandant  of  the  Marine 
Corps  is  the  next  superior  in  the  chain  of 
command  and  in  which  the  officer  who 
imposed  punishment  is  not  a  general  of¬ 
ficer  in  command,  the  appeal  shall,  in  the 
absence  of  specific  direction  to  the  con¬ 
trary  by  the  Commandant,  be  made  to 
the  Marine  Corps  general  officer  in  com¬ 
mand  geographically  nearest  the  officer 
who  imposed  the  punishment. 

(4)  To  whom  made  when  commanding 
officer  is  a  commander  of  a  multiservice 
command.  An  appeal  from  nonjudicial 
punishment  imposed  by  an  officer  of  the 
Marine  Corps  designated  as  a  command¬ 
ing  officer  pursuant  to  subparagraph  (1) 
of  this  paragraph  shall,  in  the  absence 
of  specific  direction  to  the  contrary  by 
the  Commandant,  be  made  to  the  Marine 
Corps  general  officer  in  command  geo¬ 
graphically  nearest  and  superior  in  grade 
to  the  officer  who  impost  the  punish¬ 
ment.  An  appeal  from  nonjudicial  pun¬ 
ishment  imposed  by  a  naval  officer  desig¬ 
nated  as  a  commanding  officer  pursuant 
to  section  OlOla(l)  shall  be  made  to  the 
nearest  area  coordinator.  However,  when 
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such  area  coordinator  is  not  superior  In 
grade  to  the  officer  who  Imposed  the 
punishment,  the  appeal  shall  be  to  the 
naval  flag  officer  in  conunand  geograph¬ 
ically  nearest  and  superior  In  grade  to 
the  officer  who  imposed  the  punishment. 

(5)  Delegation  of  authority  to  act  on 
appeals.  Such  authority  may  be  dele¬ 
gated  in  accordance  with  the  provlsiorLs 
of  subparagraph  (4)  of  this  paragraph. 

(6)  Prohibited  and  inappropriate  ac¬ 
tions.  An  officer  who  has  delegated  his 
nonjudicial  punishment  powers  to  a 
principal  assistant  under  subparagraph 
(4)  of  this  paragraph  may  not  act  on 
an  appeal  from  punishment  imposed  by 
such  principal  assistant.  In  such  cases 
and  in  other  cases  where  it  may  be  in¬ 
appropriate  for  the  officer  designated  by 
subparagraph  (2)  or  (3)  of  this  para¬ 
graph  (f )  to  act  on  the  appeal,  (as  where 
an  identity  of  persons  or  staff  may  exist 
with  the  command  which  imposed  the 
punishment)  such  fact  should  be  noted 
in  forwarding  the  appeal. 

(7)  Procedures.  A^en  the  officer  who 
Imposed  the  punishment  is  not  the  of¬ 
fender’s  immediate  commsinding  officer, 
the  latter  may  forward  the  appeal  di¬ 
rectly  to  the  officer  who  imposed  the 
punishment  for  forwarding  under  sub- 
paragraphs  (2),  (3),  or  (4)  of  this  para¬ 
graph  (f).  Similarly,  the  action  of  the 
superior  on  appeal  may  be  forwarded  by 
the  officer  who  imposed  the  punishment 
directly  to  the  offender’s  ccmimanding 
officer  for  delivery.  Copies  of  the  corre¬ 
spondence  should  be  provided  for  inter¬ 
mediate  authorities  in  the  chain  of 
command. 

(i)  In  any  case  where  nonjudicial  pun¬ 
ishment  is  imposed  on  the  basis  of  in¬ 
formation  contained  in  the  record  of  a 
court  of  Inquiry  or  fact-finding  body,  a 
copy  of  the  record,  including  the  find¬ 
ings,  opinions  and  recommendations,  to¬ 
gether  with  copies  of  endorsements 
thereon,  shall,  except  where  the  interests 
of  national  security  may  be  adversely 
affected,  be  made  available  to  the  in¬ 
dividual  concerned  for  his  examination 
in  connection  with  the  preparation  of 
an  appeal.  In  case  of  doubt,  the  matter 
shall  be  referred  to  the  Judge  Advocate 
(jreneral  for  advice. 

(g)  Records  of  punishment.  ’The  rec¬ 
ords  of  nonjudicial  pimishment  shall  be 
maintained  and  disposed  of  in  accord¬ 
ance  with  paragraph  133c,  MCM  and  im¬ 
plementing  regulations  Issued  by  the 
Chief  of  Naval  Personnel  and  the  Com¬ 
mandant  of  the  Marine  Corps.  The  forms 
used  for  the  Unit  Punishment  Book  are 
NAVPERS  2696  and  NAVMC  10132PD. 

(h)  Definition  of  “successor  in  com¬ 
mand.”  For  the  purposes  of  10  U.S.C.  815 
and  this  part,  the  term  “successor  in 
command”  refers  to  an  officer  succeeding 
to  the  command  by  being  detailed  or 
succeeding  thereto  as  described  in  U.S. 
Navy  Regulations.  The  term  is  not 
limited  to  the  officer  next  succeeding. 
See  paragraph  (j)  of  this  section. 

(i>  Punishment  not  to  be  increased. 
As  provided  in  paragraph  128d,  MC7M, 
.n,  punishment  once  imposed  may  not  be 
increased.  In  addition,  pimishment  may 
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not  be  withdrawn  for  the  purpose  of 
imposing  a  more  severe  punishment. 

(j)  Suspension,  mitigation,  and  remis¬ 
sion.  (1)  The  authority  of  the  officer  who 
Imposed  the  punishment,  his  successor  in 
command,  and  superior  authority  to  sus¬ 
pend,  mitigate,  remit,  and  set  aside  pun¬ 
ishments  is  discussed  in  paragraphs  134 
and  135,  MCM. 

(2)  When  a  person  upon  whom  non¬ 
judicial  punishment  has  been  imposed  is 
thereafter,  by  competent  transfer  orders, 
assigned  to  another  command,  unit,  or 
activity,  the  receiving  commanding  offi¬ 
cer  (or  officer  in  charge)  and  his  succes¬ 
sor  in  command,  may  under  10  U.S.C.  815 
(d) ,  and  the  conditions  set  forth  in  para¬ 
graph  134,  MCM,  exercise  the  same  pow¬ 
ers  with  respect  to  the  punishment  im¬ 
posed  as  may  be  exercised  by  the  officer 
who  imposed  the  punishment. 

§  719.102  Letters  of  censure. 

(a)  General.  “Cwisure”  is  a  generic 
term  applicable  to  adverse  reflection 
upon  or  criticism  of  an  individual’s  char¬ 
acter,  conduct,  performance,  or  military 
appearance.  Censure  may  be  punitive  or 
nonpunitive.  Punitive  c«isure  is  imposed 
as  commanding  officer’s  nonjudicial  pun¬ 
ishment  or  as  the  result  of  a  sentence  by 
court-martial.  In  Increasing  order  of 
severity,  there  are  two  degrees  of  punitive 
censure,  namely,  “admonition”  and  “rep¬ 
rimand.”  Nonpunitive  censure  is  pro¬ 
vided  for  in  paragraph  128,  M(7M,  and  in 
§  719.101  (c) .  When  imposed  upon  officers, 
punitive  admoniticm  or  reprimand  is  re¬ 
quired  to  be  by  written  cmnmunication. 
If  imposed  upon  enlisted  personnel,  puni¬ 
tive  admonition  or  reprimand  may  be  by 
either  oral  or  written  ccmimunicatlon.. 
Copies  of  punitive  letters  of  admonition 
or  reprimand,  unless  withdrawn  or  set 
aside,  will  be  filed  in  the  (^cial  records 
of  the  individuals  to  whom  they  are  ad¬ 
dressed  and  recorded  in  d^artmental 
records.  As  provided  in  $710,101(1)  of 
this  chapter,  once  a  letter  of  admonition 
or  reprimand  has  been  received  by  the 
individLial  to  whom  it  is  addressed,  it 
may  not  be  increased  in  severity  or  with¬ 
drawn  to  Impose  a  more  severe  punish¬ 
ment.  The  remaining  provisions  of_this 
secticm  do  not  apply  to  oral  censures  of 
enlisted  personnel  or,  unless  speciflcally 
noted,  to  court-martial  sentences  involv¬ 
ing  admonition  or  reprimand. 

(b)  Administrative  letters  of  censure 
by  the  Secretary  of  the  Navy.  In  addition 
to  the  censures  discussed  in  paragraph 
(a)  of  this  section,  the  Secretary  of  the 
Navy  may,  by  means  of  a  written  com- 
mimication,  administratively  censure 
persons  in  the  naval  service  without  ref¬ 
erence  to  10  U.S.C.  815.  Unless  otherwise 
directed,  a  copy  of  the  communication 
will  be  filed  in  the  official  record  of  the 
person  censured  and  recorded  in  depart¬ 
mental  records.  The  provisions  of  10 
U.S.C.  815,  Chapter  XXVI,  MCM,  and 
§§719.101  and  719.102  (including  the 
right  of  appeal)  are  not  applicable  to 
administrative  censure  by  the  Secretary 
of  the  Navy.  However,  if  the  person  cen¬ 
sured  is  an  officer  and  a  copy  of  the  com¬ 
munication  is  to  be  filed  in  his  official 
record  and  recorded  in  departmental 
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records,  the  officer  being  censured  may 
submit  such  (^cial  statement  as  he  may 
choose  to  make  in  reply.  Any  such  reply 
shall  be  couched  in  temperate  language 
and  shall  be  confined  to  pertinent  facts. 
Opinions  shall  not  be  expressed  nor  the 
motives  of  others  impugned.  Replies  shall 
not  contain  countercharges. 

(c)  Internal  departmental  responsibil¬ 
ity.  Correspondence,  records,  and  files  in 
the  Department  of  the  Navy  that  relate 
to  letters  of  admcmition  or  reprimand  are 
personnel  matters  under  the  primary 
cognizance  of  the  Commandant  of  the 
Marine  Corps  or  the  Chief  of  Naval  Per¬ 
sonnel,  as  appropriate. 

(d)  Procedure — (1)  Issuing  authority. 
Where  an  officer  has  committed  an 
offense  which  warrants  a  punitive  letter 
of  admonition  or  reprimand,  the  immedi¬ 
ate  commanding  officer  may,  at  his  dis¬ 
cretion,  but  subject  to  paragraphs  132 
and  133,  MCM,  issue  the  letter  or  refer 
the  matter  through  the  chain  of  ccmi- 
mand,  normally  to  the  superior  who  ex¬ 
ercises  general  court-martial  jurisdiction 
and  who  has  command  over  Uie  prospec¬ 
tive  addressee  (see  §  719.101(a)  (3) ). 
Consideration  must  be  given  to  the  fact 
that  the  degree  of  severity  and  effect  of 
pimitive  admonition  or  reprimand  in¬ 
creases  proportionately  with  the  degree 
of  superiority  of  the  officer  in  command 
who  issues  the  letter. 

(2)  Hearing  requirement.  Subject  to 
the  provisions  of  10  U.S.C.  815,  para¬ 
graph  132,  MCM,  and  §  719.10(b)  re¬ 
garding  demand  for  trial,  a  punitive  let¬ 
ter  may  be  issued,  or  its  issuance  recom¬ 
mended  to  higher  authority,  on  the  basis 
of  an  investigation  or  court  of  inquiry 
for  acts  or  omissions  for  which  the  indi¬ 
vidual  was  accorded  the  rights  of  a  party 
or  on  the  basis  of  mast  or  office  hours 
prescribed  in  paragraph  133b,  MCM  (see 
719.101(d)).  When  mast  or  office  hours 
is  conducted,  the  officer  conducting  the 
hearing  shall  prepare  a  report  thereof. 
The  report  shall  include  a  summary  of 
the  testimony  of  witnesses,  statements, 
and  affidavits  submitted  to  the  officer 
holding  the  hearing,  and  a  description 
of  items  of  information  in  the  nature  of 
physical  or  documentary  evidence  con¬ 
sidered  at  the  hearing. 

(e)  Content  of  letter. — (1)  General. 
A  punitive  letter  of  admonition  or  repri¬ 
mand  issued  pursuant  to  10  U.S.C.  815 
may  be  imposed  only  for  minor  offenses 
(see  paragraph  128b,  MCM).  Such  of¬ 
fenses  Include  only  those  acts  or  omis¬ 
sions  constituting  offenses  under  the 
pimitive  auticles  of  the  Uniform  Code  of 
Military  Justice.  The  letter  must  set 
forth  the  facts  constituting  the  offense 
but  need  not  refer  to  any  specific  puni¬ 
tive  article  of  the  Uniform  Code  of  Mili¬ 
tary  Justice;  nor  must  it  satisfy  the  tests 
for  legal  sufficiency  required  of  court- 
martial  specifications.  Each  letter  should 
contain  sufficient  specific  facts,  without 
regard  to  the  existence  of  other  docu¬ 
ments,  to  apprise  a  reader  of  all  relevant 
facts  and  circumstances  surrounding  the 
offense.  General  conclusions,  such  as 
“gixMs  negligence,”  “unofficer-like  con¬ 
duct,”  or  “dereliction  of  duty,”  are  value¬ 
less  unless  accompanied  by  specific  facts 
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upon  which  they  are  based.  Sample  let¬ 
ters  of  reprimand  and  admonition  are 
set  forth  for  guidance  in  Appendix  sec¬ 
tion  1-b  and  1-c.^ 

(2)  References.  In  all  punitive  letters 
of  admonition  or  reprimand,  reference 
should  be  made  to  all  prior  proceedings 
and  correspondence  upon  which  they  are 
based.  Reference  should  also  be  made  to 
applicable  laws  and  regulations,  includ¬ 
ing  the  MCM  and  this  section.  Particu¬ 
lar  reference  should  be  made  to  the 
hearing  afforded  the  offender.  Where  ap¬ 
plicable,  the  letter  shall  include  a  state¬ 
ment  that  the  recipient  has  been  advised 
that  he  has  the  right  to  demand  trial  by 
court-martial  in  lieu  of  non  judicial  pun¬ 
ishment  and  that  he  has  not  demanded 
such  trial.  See  10  U.S.C.  815. 

(3)  Classification  (security).  Every 
reasonable  effort  will  be  made  to  exclude 
specific  details  requiring  security  classi¬ 
fication  from  punitive  letters  of  admoni¬ 
tion  or  reprimand.  Unless  It  contains 
classified  matter,  a  letter  of  censure  shall 
be  designated  *‘For  Official  Use  Only.” 

(4)  Notification  of  right  to  appeal  and 
right  to  submit  statement.  All  punitive 
letters  of  admonition  or  reprimand,  ex- 

letters  issued  in  execution  of  a 
coiurt-martial  sentence  as  described  in 
S  719.123(d),  shall  contain  the  following 
paragraphs: 

You  are  hereby  advised  of  your  right  to 
appeal  this  action  to  the  next  superior  au¬ 
thority,  the _ via  [here  in¬ 

sert  the  official  designation  of  the  com¬ 
manding  officer  issuirig  the  letter  or,  if  he 
is  not  the  immediate  commanding  officer 
of  the  offender,  the  official  designations  of 
the  immediate  commanding  officer  of  the 
offender  and  the  commanding  officer  issuing 
the  letter]  in  accordance  with  the  provisions 
of  10  U.8.C.  815(e),  paragraph  136  of  the 
Manual  for  Courts-Martial,  and  |  710.102  (f ) . 

If,  upon  fuU  consideration,  you  do  not 
desire  to  avail  yourself  of  this  right  to  appeal, 
you  are  directed  to  so  Inform  the  Issuing 
authOTlty  in  writing  within  15  days  after  the 
receipt  of  this  letter. 

If,  upon  fuU  consideration,  you  do  desire 
to  appeal  from  the  Issuance  of  this  letter, 
you  are  advised  that  an  appeal  must  be  made 
within  a  reasonable  time  and  that.  In  the 
absence  of  unusual  circumstances,  an  appeal 
made  more  than  15  days  after  the  receipt  of 
this  letter  may  be  considered  as  not  having 
been  made  within  a  reasonable  time.  If,  In 
your  opinion,  unusual  circumstances  exist 
which  make  It  Impracticable  or  extremely 
difficult  for  you  to  prepare  and  submit  your 
appeal  within  the  15-day  period,  you  shall 
Immediately  advise  the  officer  Issuing  this 
leitter  of  such  circumstances  and  request  an 
appropriate  extension  of  time  within  which 
to  submit  your  appeal.  Failure  to  receive  a 
reply  to  such  request  will  not.  however,  con¬ 
stitute  a  grant  of  such  extension  of  time 
within  which  to  submit  your  appeal. 

In  all  communications  concerning  an  ap¬ 
peal  from  the  Issuance  of  this  letter,  you  are 
directed  to  state  the  date  of  your  receipt  of 
this  letter. 

Unless  withdrawn,  or  set  aside  by  higher 
authority,  a  copy  of  this  letter  will  be  placed 
In  your  official  record  In  (the  Bureau  of 


1  Filed  as  part  of  the  original  document. 


Naval  Personnel)  (Headquarters,  U.S.  Marine 
Corps.)  You  are  therefore  privileged,  pur¬ 
suant  to  U.S.  Navy  Regulations,  to  forward 
within  15  days  after  receipt  of  final  deter¬ 
mination  of  your  appeal  or  after  the  date  of 
your  notification  of  your  decision  not  to 
appeal,  whichever  may  be  applicable,  such 
statement  concerning  this  letter  as  you  may 
desire  for  inclusion  In  your  record.  (Omit 
“pursuant  to  U.S.  Navy  Regulations”  in  cases 
Involving  enlisted  personnel.)  If  you  elect 
not  to  submit  a  statement,  you  shall  so  state 
officially  In  writing  within  the  time  above 
prescribed.  In  connection  with  your  state¬ 
ment,  you  are  advised  that  any  statement 
submitted  shall  be  couched  In  temperate 
language  and  shall  be  confined  to  pertinent 
facts.  Opinions  shall  not  be  expressed  nor 
the  motives  of  others  Impugned.  Your  state¬ 
ment  may  not  contain  countercharges.  Yoiir 
reporting  senior  Is  required  to  make  nota¬ 
tion  of  this  letter  In  your  fitness  report 
submitted  next  after  the  Issuance  of  this 
letter  has  become  final,  either  by  decision  of 
higher  authority  upon  appeal  or  by  your 
decision  not  to  appeal. 

(Omit  last  sentence  in  cases  involving  en¬ 
listed  personnel.) 

(f )  Appeals.  The  following  special  rules 
are  applicable  to  appeals  Invovlng  puni¬ 
tive  letters  of  admonition  or  reprimand 
(In  addition  to  those  rules  contained  in 
S  719.101(f)). 

(1)  A  copy  of  the  report  of  mast  or 
office  hours  shall  be  provided  the  indi¬ 
vidual  upon  his  request  except  where  the 
interests  of  national  security  may  be  ad¬ 
versely  affected.  In  any  event  a  copy 
shall  be  made  available  to  him  for  his 
use  in  preparation  of  a  defense  or  ap¬ 
peal.  See  9  719.101(f)  for  similar  rules 
concerning  a  copy  of  the  record  of  an  In¬ 
vestigation  or  court  of  inquiry. 

(2)  In  forwarding  an  appeal  from  a 
punitive  letter  of  admonltl(m  or  repri¬ 
mand  (see  9  719.101(f)(4)),  the  officer 
who  Issued  the  letter  shall  attach  to  the 
appeal  a  copy  of  the  punitive  letter  and 
the  record  of  investigation  or  court  of  In¬ 
quiry  or  report  of  hearing  on  which  the 
letter  is  based.  The  appeal  shall  be  for¬ 
warded  via  the  chain  of  command  to  the 
superior  to  whom  the  appeal  Is  made. 
The  superior  to  whom  the  appeal  Is  made 
may  direct  additional  inquiry  or  investi¬ 
gation  into  matters  raised  by  the  appeal 
if  he  deems  such  action  necessary  in  the 
Interests  of  justice. 

(3)  Appeals  from  a  letter  of  admo¬ 
nition  or  reprimand  Imposed  as  non- 
judicial  pimishment  shall  be  forwarded 
as  specified  in  9  719.101(f). 

(4)  Upon  determination  of  the  appeal, 
the  superior  shall  advise  the  appeUant 
of  the  action  taken  via  his  Imimediate 
commanding  officer  with  copies  of  the 
action  to  officers  in  the  chain  of  com¬ 
mand  through  whom  the  appeal  was  for¬ 
warded.  He  shaill  also  return  all  papers 
directly  to  the  commander  who  Issued 
the  letter. 

(g)  Forwarding  letter  to  Department. 
Upon  adverse  determination  of  any  ap¬ 
peal  taken,  the  lapse  of  a  reasonable 
time  after  Issuance  (see  9  719.101(f) )» 
or  upon  receipt  of  the  addressee’s  state¬ 


ment  that  he  does  not  desire  to  appeal, 
together  with  such  statement  as  he  may 
desire  to  make  or  his  written  declara¬ 
tion  that  he  does  not  desire  to  make  a 
statement,  a  copy  of  the  punitive  letter 
of  censure,  and  such  other  dociunents  as 
may  be  required  by  the  Chief  of  Naval 
Personnel  or  the  Commandant  of  the 
Marine  Corps  shall  be  forwarded  via 
the  chain  of  command  to  the  Chief  of 
Naval  Personnel  or  the  Commandant  of 
the  Marine  Corps,  as  appropriate.  The 
command  to  which  the  addressee  of  the 
letter  is  then  attached  (if  different  from 
the  forwarding  command)  and  superior 
authority  who  took  action  on  appeal  pur¬ 
suant  to  99  719.101(f)  and  719.102(f) 
whether  or  not  in  the  chain  of  command, 
shall  be  included  as  via  addressee  (s). 
If  the  letter  of  censiure  is  not  sustained 
on  appeal,  a  copy  of  the  letter  shall  not 
be  filed  in  the  official  record  of  the  mem¬ 
ber  concerned.  It  is  the  responsibility 
of  the  command  issuing  a  letter  of  ad¬ 
monition  or  reprimand  to  assemble  and 
forward  at  one  time  all  the  foregoing 
dociunents.  A  copy  of  the  forwarding  let¬ 
ter  shall  be  provided  for  each  via 
addressee. 

(h)  Cancellation.  (1)  Except  in  cer¬ 
tain  highly  Infrequent  situations,  mate¬ 
rial  properly  placed  in  an  officer’s  or 
enlisted  member’s  official  record  is  not 
removed  therefrom  or  destroyed.  When 
a  letter  of  admonition  or  reprimand  has 
been  issued  under  10  U.S.C.  815  and  filed 
in  the  addressee’s  official  record  and  it 
is  shown  that  factual  error  occurred  or 
that  other  sound  reasons  indicate  that 
the  punishment  resulted  in  a  clear  injus¬ 
tice,  the  officers  referred  to  in  9  719.101 
(j)  may  esmeel  or  direct  cancellation  of 
the  letter  of  admonition  or  reprimand. 
The  authority  (i.e.,  the  office  as  distin¬ 
guished  from  the  former  Incumbent) 
which  issued  such  a  letter  of  admonition 
or  reprimand  may  also  cancel  such  a  let¬ 
ter.  In  these  cases,  cancellation  will  be 
accomplished  by  Issuing  a  second  letter 
to  the  officer  concerned  announcing  the 
cancellation  of  the  letter  of  admonition 
or  reprimand  and  setting  forth  in  detail 
the  reason  prompting  such  cancellation. 
Copies  of  the  letter  of  cancellation  shall 
be  forwarded  to  the  Chief  of  Naval  Per¬ 
sonnel  or  the  Commandant  of  the  Marine 
Corps,  as  apprc^iriate.  and  to  other  ad¬ 
dressees  to  whom  copies  of  the  original 
letter  of  censure  may  have  been  directed. 
The  copy  of  the  letter  of  admonition  or 
reprimand  and  any  reference  thereto 
filed  in  the  recipient’s  official  record  shall 
then  be  removed  and  destroyed. 

(2)  If  a  letter  of  admonition  or  repri¬ 
mand  is  canceled  by  superior  authority 
before  a  copy  of  the  original  of  such 
letter  has  been  received  by  the  Chief  of 
Naval  Personnel  or  the  Commandant  of 
the  Marine  Corps,  no  copy  of  the  letter 
of  admonition  or  reprimand  will  be  filed 
in  the  member’s  official  record.  If  the 
cancellation  occurs  after  the  copy  of  the 
letter  of  admonition  or  reprimand  has 
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been  forwarded  to  the  Department,  a 
copy  of  the  letter  of  cancellation  shall  be 
forwarded  to  the  Chief  of  Naval  Person¬ 
nel  or  the  Commandant  of  the  Marine 
Corps,  as  appropriate.  Upon  receipt  of 
the  copy  of  the  letter  of  cancellation, 
copies  of  the  letter  of  admonition  or  rep¬ 
rimand  shall  not  be  filed  in  or,  if  already 
filed,  shall  be  removed  from  the  mem¬ 
ber’s  official  record  and  destroyed.  The 
order  or  letter  of  cancellation  or  a  copy 
thereof  shall  not  be  filed  in  the  member’s 
official  records.  In  other  cases,  physical 
removal  of  letters  of  admonition  or  rep¬ 
rimand  and  other  documents  in  official 
records  will  normally  be  accomplished 
only  by  the  Secretary  of  the  Navy  act¬ 
ing  through  the  Board  for  Correction  of 
Naval  Records.  However,  if  a  letter  of 
censure  is  filed  inadvertently  by  reason 
of  clerical  error  or  mistake  of  fact,  such 
document  may  be  removed  as  authorized 
by  the  Chief  of  Naval  Personnel  or  the 
Commandant  of  the  Marine  Corps,  as 
appropriate. 

(i)  Public  reprimands-Private  repri¬ 
mands.  For  historical  purposes  and  \m- 
derstanding  of  the  cottoned  types  of 
censure,  brief  comment  is  supplied 
thereon.  Under  Article  24  of  the  Articles 
for  the  Government  of  the  Navy  (super¬ 
seded  by  the  Uniform  Code  of  Military 
Justice),  “private  reprimand"  was  one 
of  the  punishments  specified  as  being 
within  the  authority  of  a  commanding 
officer  to  impose  upon  officers  under  his 
command.  The  word  “private"  was  em¬ 
ployed  to  distinguish  a  formal  letter  of 
reprimand  addressed  to  an  individual 
officer  without  general  put^city  from 
a  “public  rQ>rimand,"  i.e..  one  published 
verbatim  throughout  the  naval  service. 
Omisrion  of  the  word  “private"  preceding 
“admonition  or  repiiinand"  in  10  U.S.C. 
815  does  not  constitute  authority  to  com¬ 
manding  officers  to  issue  “public  repri¬ 
mands,"  which  are  looked  upon  with  dis¬ 
favor  by  the  Department  of  the  Navy. 

Subpart  B — Convening  Courts-Martial 

§  719.103  Designatirm  of  additional  con¬ 
vening  authoritiei>. 

(a)  General  courts-martial.  In  addi¬ 
tion  to  those  officers  authorized  by  10 
U.S.C.  822(a)  (3)  through  (5)  and  (7), 
the  following  officers  are,  tmder  the  au- 
thprity  granted  to  the  Secretary  of  the 
Navy  by  Uniform  Code  of  Military  Jus¬ 
tice  10  U.S.C.  822(a)(6),  designated  as 
empowered  to  convene  general  courts- 
martial: 

( 1 )  All  fiag  or  genmd  officers,  or  their 
immediate  temporary  successors,  in 
command  of  tmits  or  activities  of  the 
Navy  or  Marine  Corps. 

(2)  ’The  following  officers  or  their 
successors  in  command: 

Chief  of  Naval  Operations. 

Vice  Chief  of  Naval  Operations. 

Commandant  of  the  Marine  Corps. 
Commander,  Service  Oroup  One. 
Commander.  Service  Force,  Sixth  Fleet. 
Commanders.  Fleet  Air  Wings. 

Commanders,  Fleet  Air  Commands. 
Commander,  Morocco — U.S.  Naval  Training 

Command. 

Commanding  Officer,  UB.  Naval  Support 

Activity,  Naples. 

Commander,  U.S.  Naval  Activities,  l^>aln. 


Commander,  U.S.  Naval  Training  Center, 

Balnbrldge,  Md. 

Commander,  U.S.  Naval  Training  Center, 

Great  Lahes,  111. 

Commander,  VS.  Naval  Training  Center, 

San  Diego,  Calif. 

Commander,  U.S.  Naval  Training  Center, 

Orlando,  Fla. 

(3)  The  Commanding  Officer,  U.S.  Na¬ 
val  Ehsciplinary  Command,  Portsmouth, 
New  Hampshire,  is  hereby  designated  as 
empowered  to  exercise  Umited  general 
court-martial  jurisdiction  for  the  pur¬ 
pose  of  performing  the  functions  de¬ 
scribed  in  paragraphs  lOOc,  102,  and  107, 
M(7M.  See  S  719.129(a)  (2)  concerning 
the  clemency  powers  of  the  Command¬ 
ing  Officer  of  the  Naval  Disciplinary 
Command. 

(b)  Special  courts-martial.  In  addi¬ 
tion  to  those  officers  otherwise  author¬ 
ized  by  10  UB.C.  23(a)  (1)  through  (6), 
the  following  officers  are,  tmder  the  au¬ 
thority  granted  to  the  Secretary  of  the 
Navy  by  10  U.S.C.  823(a)  (7),  empowered 
to  convene  special  courts-martial: 

(1)  Commanding  officers  of  all  bat¬ 
talions  and  squadrons,  including  both 
regular  and  reserve  Marine  Corps 
commands. 

(2)  Any  commander  whose  subordi¬ 
nates  in  the  tactical  or  administrative 
chain  of  command  have  authority  to  con¬ 
vene  special  courts-martial. 

(3)  All  conunanders  and  commanding 
officers  of  units  and  ’activities  of  the 
Navy,  except  inactive  duty  training 
Naval  Reserve  units. 

(4)  All  directors.  Marine  Corps  Dis¬ 
tricts. 

(5)  All  administrative  officers,  U.S. 
Naval  Shipyards. 

(6)  All  directors.  Navy  Recruiting, 
Navy  Recruiting  Are^. 

(7)  All  Inspector-instructors,  Marine 
Corps  Reserve  Organizations. 

(c)  Summary  courts-martial.  ’Those 
officers  who  are  empowered  to  convene 
general  and  special  covirts-martial  may 
convene  summary  courts-martial. 

(d)  Requests  for  authority  to  convene 
general,  special,  and  summary  courts- 
martial.  (1)  If  authmity  to  convene  gen¬ 
eral  courts-martial  is  desired  for  an 
officer  who  is  not  empowered  by  statute 
or  regulation  to  convene  such  courts,  a 
letter  shall  be  forwarded  to  the  Judge 
Advocate  General,  via  the  Chief  of  Naval 
Operations  or  the  Commandant  of  the 
Marine  Corps,  as  appropriate,  with  the 
request  that  authorization  be  obtained 
from  the  Secretary  of  the  Navy  pursuant 
to  10  UB.C.  823. 

(2)  If  authority  to  convene  special  or 
summary  courts-martial  is  desired  for 
officers  other  than  those  listed  in  sub- 
paragraphs  (3)  and  (4)  of  this  para¬ 
graph,  and  such  officers  are  not  empow¬ 
ered  by  statute  or  regulation  to  convene 
such  courts,  a  letter  shall  be  forwarded 
to  the  Judge  Advocate  General,  via  the 
Chief  of  Naval  Operations  or  the  Com¬ 
mandant  of  the  Marine  Corps,  as  appro¬ 
priate,  with  the  request  that  authoriza¬ 
tion  be  obtained  from  the  Secretary  of 
the  Navy  pursuant  to  10  U.S.C.  823(a)  (7) 
or  10  U.S.C.  824(a)(4),  as  appropriate. 

(3)  If  authority  to  convene  special  or 
summary  courts-martial  is  desired  for 


the  commanding  officer  or  officer  in 
charge  of  any  command  designated  as 
separate  or  detached  under  the  provi¬ 
sions  of  U.S.  Navy  Regulations,  the 
officer  designating  the  organization  as 
separate  or  detached  shall  request  the 
Judge  Advocate  General  to  obtain  au¬ 
thorization  from  the  Secretary  of  the 
Navy  pursuant  to  10  U.S.C.  823(a)(7). 
The  request  shall  state  that  the  orga¬ 
nization  hsis  been  designated  as  separate 
or  detached. 

(4)  If  authority  to  convene  special  or 
summary  courts-martial  is  desir^  for  an 
officer  designated  as  the  commanding 
officer  of  staff  enlisted  personnel  under 
the  provisions  of  U.S.  Navy  Regulations, 
the  designating  commander  shall  request 
the  Judge  Advocate  General  to  obtain 
authorization  from  the  Secretary  of  the 
Navy  pursuant  to  10  UB.C.  823(a)  (7). 

(5)  Requests  for  authority  to  convene 
summary  courts-martial  are  processed 
by  the  Judge  Advocate  (General  with 
other  requests  for  authmity  to  convene 
special  courts-martial.  A  single  letter  of 
authorization,  signed  by  the  Secretary, 
will  empower  all  addressees  to  convene 
special  courts-martial.  Upon  receipt  of 
the  Secretary’s  letter,  therefore,  a  su¬ 
perior  commander  who  origlnedly  re¬ 
quested  only  summary  court-martial 
authorization  for  his  subordinate  com¬ 
mander  shall,  pursuant  to  i  719.107(a), 
issue  a  letter  to  that  subordinate  com¬ 
mander  restricting  the  authority  granted 
to  the  convening  of  summary  courts- 
martial.  Copies  of  such  letters  of  restric¬ 
tion  shall  be  forwarded  to  the  Judge 
Advocate  General. 

(6)  Copies  of  all  secretarial  letters  of 
authorization  are  maintained  in  the  Mil¬ 
itary  Justice  Division,  Office  of  the  Judge 
Advocate  General. 

§  719.104  Preparation  of  convening 
orders. 

(a)  Form.  Convening  and  amending 
orders  should  be  in  the  form  set  forth 
in  Appendix  4,  MCM. 

(b)  Contents.  ’The  text  of  the  order 
is  indicated  by  the  forms  in  Appendix  4, 
MCM,  and  notes  therein.  Each  conven¬ 
ing  order  shall  be  assigned  a  Court-Mar¬ 
tial  Convening  Order  Number.  The  or¬ 
der  shall  be  personally  subscribed  by 
the  convening  authority  and  shall  show 
his  name,  grade,  and  title,  including  or¬ 
ganization  or  imlt.  A  copy  of  the  conven¬ 
ing  order  shall  be  furnished  to  each  per¬ 
son  named  in  such  order.  A  copy  of  any 
amending  order  shall  be  furnished  to 
each  person  named  in  the  convening 
order  to  which  such  amending  order  per¬ 
tains. 

§  719.105  Changes  in  inember>liip  after 
court  hu8  been  a^Henibled. 

10  U.S.C.  829(a)  provides  that  no  mem¬ 
ber  of  a  general  or  special  court-martial 
may  be  absent  or  excused  after  the  court 
has  been  assembled  for  the  trial  of  the 
accused  except  for  physical  disability 
or  as  a  result  of  a  challenge  or  by  order 
of  the  convening  authority  for  good 
cause. 
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§  719.106  Convening  special  courts- 
martial. 

(a)  Bad  conduct  discharge  cases.  As 
used  herein,  a  bad  conduct  discharge 
case  is  one  in  which  a  bad  conduct  dis¬ 
charge  is  authorized,  i.e.,  in  which  either 
because  of  the  offenses  charged  or  the 
accused’s  previous  convictions,  the  max¬ 
imum  punishment  authorized  includes  a 
bad  conduct  discharge,  and  in  which  the 
convening  authority  has  not  included 
In  his  endorsement  on  the  charge  sheet 
a  direction  that  the  authorized  maximum 
punishment  shall  not  include  a  bad  con¬ 
duct  discharge.  In  bad  conduct  discharge 
cases,  the  convening  authority  shall  de¬ 
tail  to  the  court  a  military  judge,  a  de¬ 
fense  counsel  having  the  qualifications 
prescribed  under  10  U.8.C.  827(b),  and 
a  reporter:  Provided,  That  a  military 
judge  need  not  be  so  detailed  in  any  case 
in  which  a  military  judge  cannot  be  de¬ 
tailed  because  of  physical  conditions  or 
military  exigencies.  In  some  cases,  de¬ 
tailed  written  explanation  by  the  con¬ 
vening  authority  is  required  to  be  pre¬ 
pared  prior  to  trail.  See  paragraph  15b, 
MCM. 

(b)  Non-bad-conduct  discharge  cases. 
In  cases  in  which  neither  the  offenses 
charged  nor  the  accused’s  previous  rec¬ 
ord  authorize  the  imposition  of  a  bad 
conduct  discharge,  or  in  which  the  con¬ 
vening  authority  has  directed  that  a  bad 
conduct  discharge  shall  not  be  an  au¬ 
thorized  punishment,  the  convening  au¬ 
thority  may,  but  is  not  required  to.  detail 
a  military  judge,  certified  defense  coim- 
sel,  and  a  court  reporter  to  the  court. 
However,  in  every  case  the  accused  must 
be  afforded  the  opportunity  to  be  repre¬ 
sented  at  trial  by  counsel  having  the 
qualifications  prescribed  under  10  U.S.C. 
827(b),  unless  counsel  having  such  qual¬ 
ifications  cannot  be  obtained  on  accoimt 
of  physical  conditions  or  military  exi¬ 
gencies.  In  such  cases,  detailed  written 
explanation  by  the  convening  authority 
is  required  to  be  prepared  prior  to  as¬ 
sembly  of  the  couili.  See  paragraph  6c, 
MCM. 

§  719.107  Rostrictiomi  on  exercise  of 
court-niarlial  jurisdiction. 

(a)  Special  and  summary  courts-mar¬ 
tial.  In  accordance  with  the  provisions 
of  paragraph  5b (4)  and  5c,  MCM,  ex¬ 
ercise  of  authority  to  convene  summary 
and  special  courts-martial  may  be  re¬ 
stricted  by  a  competent  superior  com¬ 
mander. 

(b)  Right  to  refuse  summary  court- 
martial.  All  persons  in  the  Navy  and  Ma¬ 
rine  Corps  have  the  absolute  right  to  re¬ 
fuse  trial  by  summary  court-martial. 

(c)  Units  attached  to  a  ship.  The  com¬ 
manding  officer  or  officer  in  charge  of  a 
unit  attached  to  a  ship  of  the  Navy  for 
duty  therein  should,  while  the  unit  is 
embarked  therein,  refrain  from  exercis¬ 
ing  any  power  he  might  possess  to  con¬ 
vene  and  order  trial  by  special  or  sum¬ 
mary  court-martial,  referring  all  such 
matters  to  the  commanding  officer  of  the 
ship  for  disposition.  The  foregoing  policy 
does  not  apply  to  Military  Sea  Transpor¬ 
tation  Service  vessels  operating  under  a 
master,  nor  is  it  applicable  where  an 


organized  unit  is  embarked  for  trans¬ 
portation  only. 

(d)  Jurisdiction  under  10  U.S.C.  802 
(4),  (5),  (6),  and  10  U.S.C.  803. 

(1)  Policy.  In  all  cases  in  which  juris¬ 
diction  is  dependent  upon  the  provisions 
of  10  U.S.C.  802  (4).  (5).  (6),  and  10 
U.S.C.  803,  the  following  policies  apply: 

(1)  No  case  of  a  retired  member  of  the 
regular  component  of  the  Navy  or  Marine 
Corps  not  on  active  duty  but  entitled  to 
receive  pay,  a  retired  member  of  the 
Naval  Reserve  or  Marine  Corps  Reserve 
not  on  active  duty  who  is  receiving  hos¬ 
pitalization  from  an  armed  force,  or  a 
member  of  the  Fleet  Reserve  or  Fleet 
Marine  Corps  Reserve  not  on  active  duty 
will  be  referred  for  trial  by  court-martial 
without  the  prior  authorization  of  the 
Secretary  of  the  Navy.  This  rule  applies 
to  offenses  allegedly  committed  by  such 
persons  regardless  of  whether  they  were 
on  active  duty  either  at  the  time  of  the 
alleged  offense  or  at  the  time  they  were 
accused  or  suspected  of  the  offense. 

(ii)  No  case  in  which  jurisdiction  is 
based  on  10  U.S.C.  803  will  be  referred  for 
trial  by  court-martial  without  the  prior 
authorization  of  the  Secretary  of  the 
Navy. 

(iii)  If  authorization  is  withheld  imder 
subdivision  (i)  or  (il)  of  this  subpara¬ 
graph,  the  Judge  Advocate  General  shall 
indicate  alternative  action  or  actions,  if 
any,  to  the  convening  authority. 

(2)  Request  for  authorization.  Re¬ 
quests  for  authorization  should  contain 
the  following  Information:  The  nature 
of  the  offense  or  offenses  charged;  a  sum¬ 
mary  of  the  evidence  in  the  case;  the 
facts  showing  amenability  of  accus^  to 
trial  by  court-martial ;  whether  civil 
'jurisdiction  exists;  the  military  status  of 
the  accused  or  suspected  person  at  the 
present  and  at  the  time  of  the  alleged 
offense;  and  the  reasons  which  make 
trial  by  court-martial  advisable.  Re¬ 
quests  shall  be  addressed  to  the  Secretary 
of  the  Navy  and  shall  be  forwarded  by 
air  mail  or  other  expeditious  means.  If 
considered  necessary,  authorization  may 
be  requested  directly  by  message  or  tele¬ 
phone. 

(3)  Apprehension  and  restraint.  Spe¬ 
cific  authorization  of  the  Secretary  of  the 
Navy  is  required  prior  to  apprehension, 
arrest,  or  confinement  of  any  person  who 
is  amenable  to  trial  by  court-martial 
solely  by  reasons  of  the  provisions  of  10 
U.S.C.  802  (4),  (5),  or  (6)  or  10  U.S.C. 
803. 

(4)  Tolling  statute  of  limitations.  The 
foregoing  rules  shall  not  impede  the 
preferring  and  processing  of  sworn 
charges  under  10  U.S.C.  830  when  such 
preferring  and  processing  are  necessary 
to  prevent  the  barring  of  trial  by  the 
statute  of  limitations.  See  10  U.S.C.  843 
and  paragraphs  29,  31,  33b,  and  68c, 
MCM. 

(5)  Recall  to  active  duty.  Members  de¬ 
scribed  in  subparagraph  (l)(i)  of  this 
paragraph  may  not  be  recalled  to  active 
duty  solely  for  trial  by  court-martial. 

(e)  Cases  which  have  been  adjudicated 
in  domestic  or  foreign  criminal  courts — 
(1)  Policy.  A  person  in  the  naval  serv¬ 
ice  who  has  been  tried  in  a  domestic  or 


foreign  court,  whether  convicted  or  ac- 
quited,  or  whose  case  has  been  adjudi¬ 
cated  by  juvenile  court  authorities,  shall 
not  be  tried  by  court-martial  for  the  same 
act  or  acts,  except  in  those  imusual  cases 
where  trial  by  court-martial  is  considered 
essential  in  the  interests  of  justice,  dis¬ 
cipline,  and  proper  administration  within 
the  naval  service.  Such  unusual  cases 
shall  not  be  referred  for  trial  without 
specific  permission  as  provided  below. 

(2)  Criteria.  Referral  for  trial  within 
the  terms  of  this  policy  shall  be  limited 
to  cases  involving  substantial  discredit 
to  the  naval  service  and  which  meet  one 
of  the  following  criteria: 

(i)  Cases  in  which  punishment  by  civil 
authorities  consists  solely  of  probation, 
and  local  practice  does  not  provide  rigid 
supervision  of  probationers,  or  the  mili¬ 
tary  duties  of  the  probationer  make  su¬ 
pervision  impractical. 

(ii)  Cases  in  which  civil  authorities 
have,  in  effect,  divested  themselves  of 
responsibility  by  an  acquittal  manifestly 
against  the  evidence,  or  by  the  imposi¬ 
tion  of  an  exceptionally  light  sentence  on 
the  theory  that  the  individual  will  be 
returned  to  the  naval  service  and  thus 
removed  as  a  problem  to  the  local  com¬ 
munity. 

(iii)  Cases  of  homosexuality  in  which 
mild  penalties  have  been  Imposed  upon 
conviction.  Homosexuality  is  a  more  seri¬ 
ous  problem  in  the  military  society  be¬ 
cause  of  the  close-contact  living  and 
working  conditions  of  its  members. 

(iv)  Other  cases  in  which  the  interests 
of  justice  and  discipline  are  considered 
to  require  further  action  imder  the  Uni¬ 
form  Code  of  Military  Justice  (where 
conduct  leading  to  trial  before  a  foreign 
court  has  reflected  adversely  upon  the 
naval  service  Itself) . 

(3)  Procedure. — (i)  General  and  spe¬ 
cial  courts-martial.  No  case  described  in 
subparagraph  (2)  of  this  paragraph  shall 
be  referred  for  trial  by  general  court- 
martial  or  special  court-martial  without 
the  prior  permission  of  the  Secretary  of 
the  Navy,  Requests  for  such  permission 
shall  be  forwarded  by  the  general  court- 
martial  authority  concerned  (or  by  the 
special  court-martial  authority  con¬ 
cerned  via  the  general  comt-martial  au¬ 
thority)  to  the  Secretary  of  the  Navy  via 
the  Commandant  of  the  Marine  Corps  or 
the  (Thief  of  Naval  Personnel,  as  appro¬ 
priate,  and  the  Judge  Advocate  General. 

(b)  Summary  courts-martial.  No  case 
described  in  subparagraph  (2)  of  this 
paragraph  shall  be  referred  for  trial  by 
summary  court-martial  without  the  prior 
permission  of  the  officer  exercising  gen¬ 
eral  court-martial  jurisdiction  over  the 
command.  Grants  of  such  permission 
shall  be  reported  by  the  general  court- 
martial  authority  concerned  by  means 
of  a  letter  addressed  to  the  Secretary  of 
the  Navy  in  which  he  shall  describe  the 
offense  alleged,  the  action  taken  by  civil 
authorities,  and  the  circumstances  bring¬ 
ing  the  case  witliin  one  or  more  of  the 
exceptions  to  the  general  policy. 

(i)  Reporting  requirements.  The  provi¬ 
sions  of  this  section  do  not  affect  the  re¬ 
porting  requirements  or  other  actions 
required  under  other  regulations  in  cases 
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of  convictions  of  service  personnel  by 
domestic  or  foreign  courts  and  adjudi¬ 
cations  by  juvenile  comt  authorities. 

(4)  Limitations.  Personnel  who  have 
been  tried  by  courts  which  derive  their 
authority  from  the  United  States,  such 
as  U.S.  IDistrict  Courts,  shall  not  be  tried 
by  court-martial  for  the  same  act  or  acts. 
See  paragraph  68d,  MCM. 

(f)  Cases  involving  classified  informa¬ 
tion.  (1)  See  OPNAVINST  5510.1  series 
for  procedures  relating  to  trial  of  cases 
involving  classified  Information. 

(2)  See  SECNAVINST  5511.4  series  for 
policies  relating  to  trial  of  cases  involv¬ 
ing  cryptographic  systems  and  publica¬ 
tions. 

(g)  Major  Federal  offenses — (1)  Back¬ 
ground.  The  Federal  civil  authorities 
have  concurrent  Jurisdiction  with  mili¬ 
tary  authorities  over  offenses  committed 
by  military  personnel  which  violate  both 
the  Federal  criminal  law  and  the  Uni¬ 
form  Code  of  Military  Justice.  The  At¬ 
torney  General  and  the  Secretary  of  De¬ 
fense  have  agreed  on  guidelines  for  de¬ 
termining  which  authorities  shall  have 
jurisdiction  to  investigate  and  prosecute 
major  crimes  in  particular  cases.  The  ad¬ 
ministration  of  this  program,  on  behalf 
of  the  naval  service,  has  been  assigned 
to  the  Naval  Investigative  Service.  Guide¬ 
lines  are  set  forth  in  SECNAVINST 
5430.13  series. 

(2)  Limitation  on  court-martial  juris¬ 
diction,  Commanding  officers  receiving 
information  indicating  that  naval  per¬ 
sonnel  have  committed  a  major  Federal 
offense  (including  any  major  criminal 
offense,  as  defined  in  SECNAVINST 
5430.13  series,  committed  on  a  naval  in¬ 
stallation)  shall  refrain  from  taking  ac¬ 
tion  with  a  view  to  trial  by  court-martial, 
but  shall  refer  the  matter  to  the  com¬ 
manding  officer  of  the  cognizant  Naval 
Investigative  Service  Office,  or  his  near¬ 
est  representative,  for  a  determination 
in  accordance  with  SECNAVINST  5430.13 
series.  In  the  event  that  the  investiga¬ 
tion  of  any  such  case  is  referred  to  a  Fed¬ 
eral  civilian  Investigative  agency,  any 
resulting  prosecution  normally  will  be 
conducted  by  the  cognizant  U.S.  attor¬ 
ney,  subject  to  the  exceptions  set  forth 
below. 

(3)  Exceptions,  (i)  Where  it  appears 
that  naval  personnel  have  committed 
several  offenses.  Including  both  major 
Federal  offenses  and  serious  but  purely 
military  offenses,  naval  authorities  are 
authorized  to  investigate  all  of  the  sus¬ 
pected  military  offenses,  and  such  of  the 
civil  offenses  as  may  be  practicable,  and 
to  retain  the  accused  for  prosecution. 
Any  such  action  shall  be  reported  im¬ 
mediately  to  the  Secretary  of  the  Navy 
(Judge  Advocate  General)  and  to  the 
cognizant  officer  exercising  general 
court-martial  jurisdiction, 

(ii)  When,  following  referral  of  a  case 
to  a  civilian  Federal  investigative  agency 
for  investigation,  the  cognizant  U.S.  at¬ 
torney  declines  prosecution,  the  investi¬ 
gation  normally  will  be  resumed  by  the 
Naval  Investigative  Service,  and  the 
command  may  then  conunence  court- 
martial  proceedings  as  soon  as  the  cir¬ 
cumstances  warrant. 


(iii)  If,  while  investigation  by  a  Fed¬ 
eral  civilian  investigative  agency  is  pend¬ 
ing,  existing  conditions  require  immedi¬ 
ate  prosecution  by  naval  authorities,  the 
officer  exercising  general  court-martial 
jurisdiction  will  contact  the  cognizant 
UJS.  attorney  to  seek  approval  for  trial 
by  court-martial.  If  agreement  cannot 
be  reached  at  the  local  level,  the  matter 
shall  be  referred  to  the  Judge  Advocate 
General  for  disposition. 

(4)  Related  matters.  See  SECNAV 
INST  5430.13  series  for  procedures  In 
cases  involving  civilian  employees.  See 
Part  720  of  this  chapter  concerning  the 
interviewing  of  naval  personnel  by  Fed¬ 
eral  investigative  agencies  and  the  de¬ 
livery  of  personnel  to  Federal  authorities. 

§  719.108  Superior  rompetent  authority 
defined. 

(a)  Accuser  in  a  Navy  chain  of  com¬ 
mand.  Whenever  a  commanding  officer 
comes  within  the  purview  of  10  U.S.C. 
822(b)  and  823(b),  the  “superior  compe¬ 
tent  authority”  as  used  in  those  articles 
is,  in  the  absence  of  specific  direction  to 
the  contrary  by  an  officer  authorized  to 
convene  general  courts-martial  and  su¬ 
perior  in  the  chain  of  command  to  such 
accuser,  the  area  coordinator  authorized 
to  convene  general  or  special  courts-mar¬ 
tial,  as  appropriate.  For  mobile  units,  the 
area  coordinator  for  the  above  purpose 
is  the  area  coordinator  most  accessible  to 
the  mobile  unit  at  the  time  of  forwarding 
of  the  charges.  When  the  cognizant  area 
coordinator  is  not  superior  in  rank  or 
command  to  the  accuser,  or  when  the  ac¬ 
cuser  is  an  area  coordinator,  or  if  it  is 
otherwise  impossible  or  Impracticable  to 
forward  the  charges  as  specified  above, 
they  shall  be  forwarded  to  any  superior 
officer  exercising  the  appropriate  court- 
martial  jinisdiction  (see  paragraph  331, 
MCM).  An  immediate  or  delegated  area 
coordinator  may  receive  the  charges  in 
lieu  of  the  area  coordinator  if  he  is  au¬ 
thorized  to  convene  the  appropriate 
coiirt-martial  and  is  superior  in  rank  or 
command  to  the  accuser. 

(b)  Accuser  in  the  chain  of  command 
of  the  Commandant  of  the  Marine  Corps. 
Whenever  a  commanding  officer  comes 
within  the  purview  of  10  U.S.C.  822(b) 
and  823(b),  the  “superior  competent  au¬ 
thority”  as  used  in  those  articles  is  de¬ 
fined  as  any  superior  officer  in  the  chain 
of  command  authorized  to  convene  a  spe¬ 
cial  or  general  court-martial,  as  appro¬ 
priate.  If  such  an  officer  Is  not  reasonably 
available,  or  if  it  Is  otherwise  Impossible 
or  impracticable  to  so  forward  the 
charges,  they  shall  be  forwarded  to  any 
superior  officer  exercising  the  appropriate 
court-martial  jurisdiction.  See  para¬ 
graph  33i,  MCM. 

Subpart  C — ^Trial  Matters 
§719.109  Trial  guides. 

(a)  Summary  courts-martial.  For  the 
conduct  of  siunmary  courts-martial, 
guidance  may  be  obtained  In  NAVPERS 
10091,  Trial  Guide  for  Summary  Coiuts- 
Martlal.  The  trial  guide  is  for  assistance 
and  does  not  have  the  mandatory  effect 
of  regulations. 


(b)  Special  courts-martial  with  a  mil¬ 
itary  judge.  A  special  court-martial  with 
a  military  judge,  to  the  extent  possible, 
should  follow  the  same  procedmes  as  a 
general  court-martial.  Including  any  10 
U.S.C.  839(a)  session  that  may  be  held. 
See  appendix  8  a  and  b,  MCM. 

§  719.110  Reporters  and  interpreters. 

(a)  Appointment. — (1)  Reporters.  In 
each  case  before  a  general  court-martial 
or  before  a  military  commission,  the  con¬ 
vening  authority  shall  detail  a  qualified 
court  reporter  or  reporters.  The  detail  of 
qualified  court  reporters  in  cases  of  spe¬ 
cial  courts-martial  shall  be  in  accordance 
with  §  719.106  (a)  and  (b) .  If  no  reporter 
is  detailed  and  sworn,  the  special  court- 
martial  may  not  adjudge  a  bad  conduct 
discharge.  (See  paragraphs  15b  and  33j, 
MCM,  as  to  when  bad  conduct  discharges 
may  be  adjudged  by  special  courts-mar¬ 
tial.)  Detailed  reporters  shall  record  in 
shorthand  or  by  mechanical  or  other 
means  the  proceedings  of,  and  the  testi¬ 
mony  taken  before,  the  court  or  commis¬ 
sion.  A  reporter  may  be  detailed  by  the 
convening  authority  of  a  summary  court- 
martial,  by  the  officer  who  orders  an  in¬ 
vestigation  under  10  U.S.C.  832,  or  by  the 
officer  who  directs  the  taking  of  a  deposi¬ 
tion.  As  directed  by  the  trial  counsel  of  a 
general  or  special  court-martial  or  by 
the  summary  court,  the  reporter  shall 
prepare  either  a  verbatim  or  a  siunmar- 
ized  record  and  shall  preserve  the  com¬ 
plete  shorthand  notes  os  mechanical  rec¬ 
ord  of  the  proceedings  as  provided  in 
§  719.120.  Additional  clerical  assistants 
may  be  detailed  when  necessary. 

(2)  Interpreters.  In  each  case  before  a 
court-martial  or  military  commission,  in 
each  investigation  conducted  under  10 
U.S.C.  832  and  in  each  instance  of  the 
taking  of  a  deposition,  the  convening  au¬ 
thority  or  the  officer  directing  such  pro¬ 
ceeding  shall  appoint,  when  necessary,  an 
Interpreter  for  the  court,  commission, 
investigation,  or  officer  taking  the 
deposition. 

(3)  Manner  of  appointment.  Appoint¬ 
ment  of  reporters  and  interpreters  by 
the  convening  authority  or  authority  di¬ 
recting  the  proceedings  may  be  effected 
F>ersonally  by  him  or,  at  this  discretion, 
by  any  other  person.  Such  appointment 
may  oral  or  in  writing. 

(b)  Source  and  expenses.  Whenever 
possible,  reporters,  interpreters,  and 
clerical  assistants  shall  be  detailed  from 
either  naval  or  civilian  personnel  serving 
under  the  -convening  authority  or  officer 
directing  the  proceeding,  or  placed  at  his 
disposal  by  another  officer  or  by  other 
Federal  agencies.  When  necessary,  the 
convening  authority  or  officer  directing 
the  proceeding  may  employ  or  authorize 
the  employment  of  a  reporter  or  inter¬ 
preter,  at  the  prevailing  wage  scale,  for 
duty  with  a  general  or  special  court- 
martial,  military  commission,  an  investi¬ 
gation  under  10  UJ3.C.  832,  or  at  the 
taking  of  a  deix>sition.  No  expense  to  the 
Government  shall  be  incurred  by  the  em¬ 
ployment  of  a  reporter,  interpreter,  or 
other  person  to  assist  in  a  coiui^-martlal. 
military  commission,  10  U.S.C.  832  Inves¬ 
tigation,  or  the  taking  of  a  deposition. 
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except  when  authorized  by  the  conven¬ 
ing  authority  or  officer  directing  the  pro¬ 
ceeding.  When  required  reporters  or  In¬ 
terpreters  are  not  available  locally,  the 
convening  authority  or  officer  directing 
the  proceeding  shall  communicate  with 
the  Chief  of  Naval  Personnel  or  Com¬ 
mandant  of  the  Marine  Corps,  as  appro¬ 
priate,  requesting  that  such  assistance  be 
provided  or  authorized. 

§719.111  Outlie. 

(a)  Military  judges.  A  military  judge, 
certified  in  accordance  with  10  U.S.C. 
826(b) .  may  take  a  one-time  oath  to  per¬ 
form  his  duties  faithfully  and  impar¬ 
tially  in  all  cases  to  which  he  is  detailed. 
This  oath  may  be  taken  at  any  time  and 
may  be  administered  by  any  officer  au¬ 
thorized  by  10  U.S.C.  936  and  section 
2502  to  administer  oaths.  Once  such  an 
oath  is  taken,  the  military  judge  need  not 
be  reswom  at  any  court-martial  to  which 
he  is  subsequently  detailed.  Military 
judges  will  customarily  be  given  a  one¬ 
time  oath.  In  the  event  that  a  military 
judge  detailed  to  a  particular  court-mar¬ 
tial  has  not  been  previously  sworn,  the 
trial  counsel  shall  administer  the  oath 
to  the  military  judge  at  the  appropriate 
point  in  the  proceedings.  The  following 
oath  shall  be  used  for  the  swearing  in  of 
military  judges: 

I _ do  swear  (or  affirm) 

that  I  will  faithfully  and  Impartially  per¬ 
form,  according  to  my  conscience  and  the 
laws  applicable  to  trials  by  courts-martial, 
all  the  duties  Incumbent  upon  me  as  military 
judge.  So  help  me  Ood. 

(b)  Counsel.  Any  military  counsel,  cer¬ 
tified  in  accordance  with  (10  U.S.C.  827 
(b) ,  may  be  given  a  one-time  oath.  Such 
oath  will  customarily  be  administered 
when  military  counsel  is  certified.  The 
oath  may  be  given  at  any  time  and  by 
any  officer  authorized  by  10  U.S.C.  936, 
and  section  2502  to  administer  oaths. 
Once  such  an  oath  is  taken,  counsel  need 
not  be  reswom  at  any  trial  to  which  he 
Is  detailed  trial  counsel,  assistant  trial 
counsel,  defense  counsel  or  assistant  de¬ 
fense  counsel,  or  in  any  case  in  which  he 
is  serving  as  individual  counsel  at  the 
request  of  the  accused.  Individual  coun¬ 
sel,  military  (not  certified)  or  civilian, 
requested  by  the  accused  must  be  sworn 
in  each  case.  E>etailed  trial  and  defense 
counsel  who  are  not  certified  in  accord¬ 
ance  with  10  U.S.C.  827(b)  must  be  sworn 
in  each  case.  Counsel  who  have  taken 
one-time  oaths  administered  by  forces  of 
the  armed  services  other  than  the  naval 
services  need  not  again  be  sworn  In 
courts-martial  convened  in  the  naval 
service.  The  following  oath  may  be  used 
in  administering  a  one-time  oath  to 
counsel: 

I - do  swear  (or  affirm) 

that  I  will  faithfully  perform  the  duties  of 
counsel  In  any  court-martial  to  which  I  am 
detailed  as  counsel  or  In  which  I  participate 
as  Individual  defense  counsel.  So  help  me 
God. 

(c)  Court  members.  Court  members 
may  be  given  one  oath  for  all  cases  which 
are  referred  to  the  court  in  accordance 
with  the  convening  order  which  detailed 


them  as  members.  In  the  event  the  con¬ 
vening  order  is  amended,  a  new  member 
may  be  sworn  when  he  arrives.  This  oath 
may  be  administered  by  any  officer  au¬ 
thorized  by  10  U.S.C.  936,  and  section 
2502  of  the  Manual  of  the  Judge  Advocate 
General  to  administer  oaths.  When  court 
members  are  not  sworn  at  trial,  the  fact 
that  they  have  previously  been  sworn  will 
be  recorded  in  the  transcript  or  record  of 
trial.  The  oaths  used  for  court  members 
will  be  those  prescribed  in  paragraph 
114b,  MCM.  See  also  appendix  8b,  MCM. 

(d)  Reporters.  Any  court  reporter, 
military  or  civilian,  may  be  given  a  one¬ 
time  oath.  The  oath  normally  will  be 
administered  by  trial  counsel  in  the  first 
court-martial  to  which  the  court  reporter 
is  assigned.  Once  such  oath  is  taken,  the 
court  reporter  need  not  be  reswom  at 
any  trial  to  which  he  is  assigned.  Each 
command  to  which  court  reporters  are 
permanently  attached  shall  maintain  a 
record  of  the  one-time  oaths  admin¬ 
istered  to  reporters  attached  to  that 
command.  In  addition,  a  notation  of  the 
fact  that  a  military  court  reporter  has 
taken  a  one-time  oath  should  be  placed 
in  the  service  record  of  such  coiu’t  re¬ 
porter  for  future  reference  with  instruc¬ 
tions  that  such  notation  be  retained  in 
the  service  record  upon  re-enlistment. 
When  the  court  reporter  is  not  sworn  at 
trial,  the  fact  that  he  has  been  previously 
sworn  will  be  recorded  in  the  transcript 
or  record  of  trial.  The  following  oath  may 
be  used  in  administering  a  one-time  oath 
to  court  reporters: 

I _ do  swear  (or  affirm) 

that  I  will  faithfully  perform  the  duties  of 
reporter  In  any  court-martial  to  which  I  am 
assigned  as  reporter.  So  help  me  God. 

(e)  Interpreters.  Interpreters  will  be 
sworn  by  the  trial  counsel  as  provided 
in  paragraph  114e,  MCM. 

§719.112  Aulliorily  to  grant  immunity 
from  prosecution. 

(a)  General.  In  certain  cases  involv¬ 
ing  more  than  one  participant,  the  inter¬ 
ests  of  justice  may  make  it  advisable  to 
grant  immunity  from  prosecution  to  one 
or  more  of  the  participants  in  the  offense 
in  consideration  for  their  testifying  for 
the  Government  in  the  investigation  and 
the  trial  of  the  principal  offender.  The 
authority  to  grant  immunity  from  prose¬ 
cution  to  a  witness  is  reserved  to  officers 
exercising  general  court-martial  juris¬ 
diction.  This  authority  may  be  exercised 
in  any  case  whether  or  not  formal 
charges  have  been  preferred  and  whether 
or  not  the  matter  has  been  referred  for 
trial.  The  approval  of  the  Attorney  Gen¬ 
eral  of  the  United  States  on  certain 
orders  to  testify  may  be  required,  as  out¬ 
lined  below. 

(b)  Procedure.  The  written  recom¬ 
mendation  that  a  certain  witness  be 
granted  immunity  from  prosecution  in 
consideration  for  testimony  deemed  es¬ 
sential  to  the  (Government  shall  be  for¬ 
warded  to  the  cognizant  officer  exerising 
general  court-martial  jurisdiction  by  the 
trial  counsel  in  cases  referred  for  trial, 
the  pretrial  investigating  officer  conduct¬ 
ing  an  investigation  upon  preferred 
charges,  the  counsel  or  recorder  of  any 


other  fact-finding  body,  or  the  investi¬ 
gator  when  no  charges  have  been  pre¬ 
ferred.  The  recommendation  shall  state 
in  detail  why  the  testimony  of  the  wit¬ 
ness  is  deemed  so  essential  or  material 
that  the  interests  of  justice  cannot  be 
served  without  the  grant  of  immunity. 
The  officer  exercising  general  court- 
martial  jurisdiction  shall  act  upon  such 
request  after  referring  it  to  his  staff 
judge  advocate  for  consideration  and 
advice. 

(c)  Civilian  witnesses.  Pursuant  to  18 
U.S.C.  6002  and  6004,  if  the  testimony  or 
other  information  of  a  civilian  witness 
at  a  court-martial  may  be  necessary  to 
the  public  interest,  and  if  the  civilian 
witness  has  refused  or  is  likely  to  refuse 
to  testify  or  provide  other  information 
on  the  basis  of  his  privilege  against  self- 
incrimination,  theifthe  approval  of  the 
Attorney  General  of  the  United  States 
or  his  designee  must  be  obtained  prior 
to  the  issuance  of  an  order  to  testify  to 
the  witness  by  the  cognizant  officer  exer¬ 
cising  general  court-martial  jurisdiction. 
The  officer  exercising  general  court- 
martial  jurisdiction  may  obtain  the  ap¬ 
proval  of  the  Attorney  General  in  such 
a  circumstance  by  directing  a  letter  to 
the  Judge  Advocate  General  requesting 
assistance  in  obtaining  a  grant  of  im¬ 
munity  for  the  civilian  witness  and  en¬ 
closing  the  signed  order  to  testify  sought 
to  be  approved.  The  order  to  testify 
should  be  substantially  in  the  form  set 
forth  in  Appendix  section  l-d(2).‘  Re¬ 
quests  to  grant  immunity  to  civilian  wit¬ 
nesses  must  be  in  writing,  allowing  at 
least  3  weeks  for  consideration,  and 
must  contain  the  following  information: 

(1)  Name,  citation,  or  other  identify¬ 
ing  information,  of  the  proceeding  in 
which  the  order  is  to  be  used. 

(2)  Name  of  the  individual  for  whom 
the  immunity  is  requested. 

(3)  Name  of  the  employer  or  company 
with  which  he  is  associated. 

(4)  Date  and  place  of  birth,  if  known, 
of  the  witness. 

(5)  FBI  number  or  local  police  num¬ 
ber,  if  any,  and  if  knowm. 

(6)  Whether  any  State  or  Federal 
charges  are  pending  against  the  prospec¬ 
tive  witness  and  the  nature  of  the 
charges. 

(7)  Whether  the  witness  is  currently 
incarcerated,  under  what  conditions,  and 
for  what  length  of  time. 

(8)  A  brief  resume  of  the  background 
of  the  investigation  or  proceeding  before 
the  agency  or  department. 

(9)  A  concise  statement  of  the  reasons 
for  the  request,  including: 

(i)  What  testimony  the  prospective 
witness  is  expected  to  give; 

(ii)  How  this  testimony  will  serve  the 
public  interest: 

(iii)  Whether  the  witness  (a)  has  in¬ 
voked  the  privilege  against  self  incrimi¬ 
nation;  or  (b)  is  likely  to  invoke  the 
privilege; 

(iv)  If  subdivision  (iii)  (b)  of  this  sub- 
paragrraph  is  applicable,  then  why  it  is 
anticipated  that  the  prospective  witness 
will  invoke  the  privilege. 


>  Filed  as  part  of  the  original  document. 
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(10)  An  estimate  as  to  whether  the 
witness  is  likely  to  testify  in  the  event 
immunity  is  granted. 

(d)  Civilian  witnesses — post-testimonv 
procedure.  After  the  witness  has  testified, 
the  following  information  should  be  pro¬ 
vided  to  the  United  States  Department 
of  Justice.  Criminal  Divisicm,  Immimity 
Unit,  Washington,  D.C.  20530. 

(1)  Name,  citation,  or  other  identify¬ 
ing  informatiwi,  of  the  proceeding  in 
which  the  order  was  requested. 

(2)  Date  of  the  examination  of  the 
witness. 

(3)  Name  and  residence  address  of  the 
witness. 

(4)  Whether  the  witness  invoked  the 
privilege. 

(5)  Whether  the  immunity  order  was 
used. 

(6)  Whether  the  witness  testified  pur¬ 
suant  to  the  order. 

(7)  If  the  witness  refused  to  cwnply 
with  the  order,  whether  contempt  pro¬ 
ceedings  were  instituted,  or  are  contem¬ 
plated,  and  the  result  of  the  contempt 
proceeding,  if  cwicluded.  A  copy  of  this 
correspondence  together  with  a  verbatim 
transcript  of  the  witness’  testimony,  au¬ 
thenticated  by  the  military  judge,  should 
be  provided  to  the  Judge  Advocate  <3en- 
eral  at  the  conclusion  of  the  trial.  No 
testimony  given  by  a  civilian  witness  pur¬ 
suant  to  such  an  order  to  testify  can  be 
used  against  him  in  any  criminal  case, 
except  a  prosecution  for  jierjury,  giving 
a  false  statement,  or  otherwise  failing  to 
comply  with  the  order. 

(e)  Review.  Ihe  oflBcer  granting  im¬ 
munity  to  a  witness  is  thereafter  pre¬ 
cluded  from  taking  reviewing  action  on 
the  record  of  the  trial  before  which  the 
witness  granted  immunity  testified.  How¬ 
ever,  a  successor  in  command  not  par- 
ticip>ating  in  the  grant  of  immunity  is  not 
so  precluded. 

(f )  Form  of  grant.  In  any  case  in  which 
a  witness  is  granted  immunity,  the  gen¬ 
eral  court-martial  convening  authority 
should  execute  a  wrritten  agreement  sub¬ 
stantially  in  the  form  set  forth  in  Ap¬ 
pendix  section  l-d(l).* 

§  719.113  10  U.S.C  839(a)  Se^sion^. 

(a)  Procedure.  10  U.S.C.  839(a)  ses¬ 
sions  will  be  called  by  order  of  the  mili¬ 
tary  judge.  Either  coimsel,  however,  may 
make  a  request  to  the  military  judge  that 
such  a  session  be  called.  10  U.S.C.  839(a) 
sessions  prior  to  assembly  are  encouraged, 
and  every  effort  should  be  made  to  re¬ 
solve  at  that  time  those  issues  which 
would  otherwise  be  considered  out  of  the 
hearing  of  the  members  of  the  court.  At 
an  10  UJS.C.  839(a)  session  held  prior  to 
assembly,  the  military  judge  may  inquire 
into  the  accused’s  desire  to  be  tried  by  a 
military  judge  alone.  If  the  accused  does 
so  desire,  the  court  may  be  immediately 
assembled  with  all  further  proceedings 
taking  place  subsequent  to  assembly.  The 
military  judge  should  determine  at  the 
initial  10  U.S.C.  839(a)  sessicm  whether 
coimsel  have  been  sworn.  If  not,  the  ap¬ 
propriate  oath  should  be  administered  at 


*  FUed  as  part  of  ulgiiial  document. 


this  time.  See  §  719.111(a).  If  the  ac¬ 
cused  does  not  request  to  be  tried  by 
military  judge  alone,  the  10  U.S.C.  839 
(a)  session  may  proceed.  The  military 
judge  of  a  general  or  special  court-mar¬ 
tial  may,  at  an  10  U.S.C.  839(a)  session 
hold  the  arraignment,  hear  arguments 
and  rule  upon  motions,  and  receive  the 
pleas  of  the  accused.  (See  paragraph 
53d.  MCM.)  If  the  accused  pleads  guilty, 
the  military  judge  may  at  that  time  make 
the  appropriate  inquiry  into  the  provi¬ 
dence  of  his  plea.  The  military  judge 
may  also  at  that  time  accept  the  plea 
of  the  accused.  Upon  acceptance  of  a 
plea  of  guilty,  the  military  judge  is  au¬ 
thorized  to  enter  a  finding  of  guilty 
immediately  and  without  further  formal¬ 
ities.  If  the  accused  has  pleaded  guilty  to 
some  but  not  all  of  the  charges  and  spe¬ 
cifications,  the  military  judge  may  enter 
findings  of  guilty  on  those  charges  and 
specifications  to  which  the  accused  has 
pleaded  guilty.  When  a  finding  of  guilty 
has  been  so  entered,  the  military  judge 
need  only  inform  the  court  members  af¬ 
ter  assembly  that  the  accused  has  been 
arraigned,  a  plea  of  guilty  has  been  en¬ 
tered  and  accepted,  and  he  has  been 
found  guilty.  At  an  10  U.S.C.  839(a)  ses¬ 
sion  either  counsel  may  make  challenges 
for  cause  or  premptory  challenges  if  he 
so  desires.  If  questioning  of  a  particular 
court  member  is  desired,  the  military 
judge  may,  in  his  discretion,  request  the 
court  member  to  appear  at  the  10  U.S.C. 
839(a)  session.  The  use  of  this  proce¬ 
dure  does  not  preclude  voir  dire  of  the 
coiut  after  assembly,  further  challenges 
at  that  time,  or  subsequent  challenges 
as  provided  by  paragrraph  62d,  MCUL. 
If  all  matters  have  not  been  considered 
at  the  initial  10  U.S.C.  839(a)  session, 
other  10  U.S.C.  839(a)  sessions  may  be 
held  prior  to  or  after  assembly  of  the 
meml^rs.  An  10  U.S.C.  839(a)  session  is 
not  authorized  to  be  held  by  the  presi¬ 
dent  of  a  special  court-martial  without  a 
military  judge. 

(b)  Entry  of  findings  without  a  vote. 
In  special  coiuis-martial  without  a  mili¬ 
tary  judge  and  in  courts-martial  with  a 
military  judge  in  which  the  plea  has  not 
been  accepted  at  a  previous  Article  39(a) 
session,  the  president  of  the  court  or  the 
military  judge,  as  appropriate,  may  enter 
a  finding  of  guilty  without  vote  imme¬ 
diately  upon  the  acceptance  of  a  plea 
of  guilty. 

§719.114  Pretrial  agreement*  in  gen¬ 
eral  and  speeial  courts-martial. 

(a)  Legality  of  pretrial  agreements. 
Under  the  provisions  of  the  Uniform 
Code  of  Military  Justice,  it  is  legal  and 
proper  for  the  convening  authority  to 
make  a  pretrial  agreement  as  to  charges 
and  specifications  upon  which  the  ac¬ 
cused  will  be  tried  and/or  the  maximum 
sentence  which  will  be  finally  approved 
by  the  convening  authority  if  the  accused 
pleads  guilty.  Experience  has  shown  that 
opportunities  for  advanced  planning, 
savings  in  money  and  manpower,  and  a 
more  expeditious  administration  of  jus¬ 
tice  can  be  affected  by  such  agreements. 

(b)  Action  by  convening  authorities. 
Convening  authorities  and  their  staff 
judge  advocates  will  take  necessary  ac¬ 


tion  to  Insure  that  the  rights  of  accused 
persons  are  fully  protected  in  cases  where 
there  is  a  pretrial  agreement.  To  that 
end,  the  following  procedures  shall 
apply: 

(1)  General  courts-martial,  (i)  'Die 
offer  to  plead  guilty  must  originate  with 
the  accused  and  his  coimsel  and  should 
be  submitted  to  the  assigned  trial  counsel 
who  will  conduct  all  arrangements  as  to 
the  offer  and  make  recommendations 
with  respect  thereto  to  the  convening 
authority  through  the  staff  judge  advo¬ 
cate.  Whether  or  not  the  convening 
authority  enters  into  such  a  pretrial 
agreement  is  a  matter  within  his  sound 
discretion.  The  agreement,  if  made,  must 
be  in  writing  and  must  be  personally 
signed  by  the  convening  authority  and 
the  accused  and  witnessed  on  behalf  of 
the  accused  by  his  counsel.  A  suggested 
form  of  such  an  agreement  is  set  forth  in 
Appendix  section  1-e,^  but  this  form 
must  be  modified  as  appropriate  to  in¬ 
clude  all  of  the  agreement  made  between 
the  accused  and  the  convening  authority. 
No  matters  “underst(X)d”  between  the 
parties  should  be  omitted  from  the  writ¬ 
ten  agreement.  The  sentence  which  will 
ultimately  be  approved  by  the  convening 
authority  (under  various  sentences  which 
may  be  adjudged  by  the  court,  if  desired) 
shall  be  set  forth  clearly  and  should, 
under  all  of  the  circumstances  of  the 
particular  case,  be  appropriate  for  the 
offense  or  offenses. 

(ii)  The  offer  of  the  accused  to  plead 
guilty  will  not  be  accepted  if  the  Govern¬ 
ment  has  reason  to  believe  that  the  evi¬ 
dence  which  it  will  be  able  to  produce  at 
the  trial  will  be  insufficient  to  convict. 
Unreasonable  multiplication  of  charges 
which  might  tend  to  persuade  the  ac¬ 
cused  to  enter  into  a  pretrial  agreement 
shall  be  avoided;  nor  shall  an  accused 
be  induced  to  plead  guilty  to  a  lesser  in¬ 
cluded  offense  by  the  preferring  of  more 
serious  charges — as,  for  example,  by  pre¬ 
ferring  a  charge  of  desertion  where  the 
evidence  indicates  that  unauthorized 
absence  is  the  appropriate  charge. 

(iii)  Except  for  the  military  judge, 
under  no  circumstance  will  the  court  be 
officially  informed  of  any  negotiaticm  be¬ 
tween  counsel  and  the  convening  author¬ 
ity  on  the  subject  of  a  pretrial  agree¬ 
ment;  of  any  such  agreement  existing  at 
the  time  of  trial;  or  of  any  such  agree¬ 
ment  made  and  later  rejected  by  the 
accused  to  permit  a  plea  of  not  guilty. 
Precaution  shall  also  be  taken  to  prevent 
the  court,  insofar  as  possible,  from  ob¬ 
taining  unofficial  knowledge  of  the  fore¬ 
going.  A  pretrial  agreement  will  not  pre¬ 
clude  the  accused  from  presenting  mat¬ 
ter  in  mitigration  and  extenuation;  and 
counsel  for  the  accused  has  a  continuing 
duty,  despite  such  an  agreement,  to 
vigorously  represent  the  accused  before 
the  court  with  respect  to  the  sentence  to 
be  adjudged.  The  military  judge  is  au¬ 
thorized  to  examine  in  toto  the  pretrial 
agreement  in  those  cases  in  which  he  sits 
with  members  of  the  court.  The  military 
judge  hearing  the  case  alone,  without 
members,  is  not,  prior  to  his  adjudging 
sentence,  authorized  to  examine  or  in¬ 
quire  into  that  portion  of  the  pretrial 
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agreement  which  sets  forth  the  specific 
sentence  agreed  upon  by  the  accused  and 
the  convening  authority. 

(iv)  In  all  cases  where  there  is  a  pre¬ 
trial  agreement  followed  by  a  guilty  plea 
of  the  accused,  the  agreement  (in  a  form 
substantially  similar  to  that  set  forth  in 
appendix  section  1-e) '  shall,  where  it  has 
not  been  made  a  part  of  the  record  of 
proceedings  as  an  appellate  exhibit  or 
otherwise,  be  made  an  enclosure  to  the 
review  of  the  staff  judge  advocate  pre¬ 
scribed  by  paragraph  85,  MCM. 

(2)  Special  courts-martial,  (i)  The 
procedures  set  forth  above  relating  to 
pretrial  agreements  in  general  courts- 
martial  are  applicable  to  special  comts- 
martial  except  as  provided  in  subdivi¬ 
sions  (ii)  and  (ill)  of  this  subparagraph. 

(ii)  The  provisions  of  subparagraph 
(1)  (i)  of  this  paragraph  relating  to  sub- 
mLssion  of  the  proposed  agreement 
through  the  staff  judge  advocate  are  not 
applicable  in  those  cases  in  which  the 
convening  authority  hsis  no  staff  judge 
advocate.  A  suggested  form  of  the  agree¬ 
ment  is  set  forth  in  appendix  section 
l-f.‘ 

(iii)  In  those  cases  wherein  the  agree¬ 
ment  contemplates  a  pimitive  discharge, 
if  counsel  for  the  accused  is  not  a  lawyer 
within  the  meaning  of  10  U.S.C.  827(b), 
additional  counsel  so  qualified  shall  be 
made  available  to  the  acciised,  imless 
specifically  waived  by  the  accused.  Such 
additional  counsel  will  advise  the  ac¬ 
cused  relative  to  the  pretrial  agreement 
and  will  also  witness  the  signature  of 
the  accused  thereon.  In  all  cases  where 
there  is  a  pretrial  agreement  followed  by 
a  guilty  plea,  the  agreement  (in  a  form 
substantially  similar  to  that  set  forth  in 
appendix  section  1-f),*  shall,  where  it 
has  not  been  made  a  part  of  the  record  of 
proceedings  as  an  appellate  exhibit  or 
otherwise,  be  made  an  enclosure  to  the 
convening  authority’s  action  on  the  rec¬ 
ord  of  trial. 

§  719.115  ReIoai«e  of  information  per¬ 
taining  to  arruAod  person!*;  spertutont 
at  judicial  KCSfiion!*. 

(a)  Release  of  ini  or  mation — (1)  Gen¬ 
eral.  There  are  valid  reasons  for  making 
available  to  the  public  information  about 
the  administration  of  military  justice. 
The  task  of  striking  a  fair  balance  be¬ 
tween  the  protection  of  individuals  ac¬ 
cused  of  offenses  against  improper  or  un¬ 
warranted  publicity  pertaining  to  their 
cases,  and  public  understanding  of  the 
problems  of  controlling  misconduct  in 
the  military  service  and  of  the  workings 
of  military  justice,  depends  largely  on 
the  exercise  of  soimd  judgment  by  those 
responsible  for  administering  military 
justice  and  by  representatives  of  the 
press  and  other  news  media.  At  the  heart 
of  all  guidelines  pertaining  to  the  fi¬ 
nishing  of  information  concerning  an 
accused  or  the  allegations  against  him  is 
the  mandate  that  no  statements  or  other 
information  shall  be  furnished  to  news 
media  for  the  purpose  of  influencing  the 
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outcome  of  an  accused’s  trial,  or  which 
could  reasonably  have  such  an  effect. 

(2)  Applicability  of  regulations.  These 
regrulations  apply  to  all  persons  who  may 
obtain  information  as  the  result  of  duties 
performed  in  connection  with  the  proc¬ 
essing  of  accused  persons,  the  investiga¬ 
tion  of  suspected  offenses,  or  the  trial  of 
persons  by  court-martial.  These  regula¬ 
tions  are  applicable  from  the  time  of  ap¬ 
prehension,  the  preferral  of  charges,  or 
the  commencement  of  an  investigation 
directed  to  make  recommendations  con¬ 
cerning  disciplinary  action,  until  the 
completion  of  trial  (court-martial  ses¬ 
sions)  or  disposition  of  the  caise  without 
trial.  These  regulations  also  prescribe 
guidelines  for  the  release  or  dissemina¬ 
tion  of  information  to  public  news  agen¬ 
cies,  to  other  public  news  media,  or  to 
other  persons  or  agencies  for  unofiBcial 
purposes. 

(3)  Release  of  information,  (i)  As  a 
general  matter,  release  of  information 
pertaining  to  accused  persons  should  not 
be  initiated  by  persons  in  the  naval 
service.  Information  of  this  nature 
should  be  released  only  upon  specifle  re¬ 
quest  therefor,  and,  subject  to  the  follow¬ 
ing  guidelines,  should  not  exceed  the 
scope  of  the  inquiry  concerned. 

(ii)  Except  in  unusual  circumstances, 
information  which  is  subject  to  release 
under  this  regulation  should  be  released 
by  the  cognizant  public  affairs  officer; 
and  requests  for  information  received 
by  others  from  representatives  of  news 
media  should  be  referred  to  such  officer 
for  action.  When  an  individual  is  sus¬ 
pected  or  accused  of  an  offense,  care 
should  be  taken  to  indicate  that  the  in¬ 
dividual  is  alleged  to  have  committed  or 
is  suspected  or  accused  of  having  com¬ 
mitted  an  offense,  as  distinguished  from 
stating  or  implying  that  the  accused  has 
committed  the  offense  or  offenses. 

(4)  Information  subject  to  release.  On 
inquiry,  the  following  information  con¬ 
cerning  a  person  accused  or  suspected  of 
an  offense  or  offenses  may  generally  be 
released  except  as  provided  in  subpara¬ 
graph  (6)  of  this  paragraph: 

(i)  'The  accus^’s  name,  grade,  age, 
imit,  regular  assigned  duties,  residence. 

(ii)  The  substance  of  the  offenses  of 
which  the  individual  is  accused  or  sus¬ 
pected. 

(iii)  The  identity  of  the  victim  of  any 
alleged  or  suspect^  offense,  except  the 
victim  of  a  sexual  offense. 

(iv)  The  identity  of  the  apprehending 
and  investigating  agency,  and  the  iden¬ 
tity  of  counsel  of  the  accused,  if  any. 

(V)  The  factual  circumstances  im¬ 
mediately  surrounding  the  apprehension 
of  the  accused,  including  the  time  and 
place  of  apprehension,  resistance,  pur- 
sxilt,  and  use  of  weapons. 

(vl)  The  type  and  place  of  custody,  if 
any. 

(vii)  Information  which  has  become  a 
part  of  the  record  of  proceedings  of  the 
court-martial  in  open  session. 

(viii)  The  scheduling  or  result  of  any 
stage  in  the  judicial  process. 

(ix)  The  denial  by  the  accused  of  any 
offense  or  offmses  of  which  he  may  be 
accused  or  suspected  (when  release  ,of 


such  information  is  approved  by  the 
counsel  of  the  accused) . 

(5)  Prohibited  information.  'The  fol¬ 
lowing  information  concerning  a  person 
accused  or  suspected  of  an  offense  or 
offenses  generally  may  not  be  released 
except  as  provided  in  subparagraph  (6) 
of  this  paragraph. 

(i)  Subjective  opini(His.  observations, 
or  comments  ccwiceming  the  accused’s 
character,  demeanor  at  any  time  (except 
as  authorized  in  subparagraph  (4)  (v)  of 
this  paragraph) ,  or  guilt  of  the  offense  or 
offenses  involved. 

(ii)  The  prior  criminal  record  (includ¬ 
ing  other  apprehensions,  charges  or 
trials)  or  the  character  or  reputation  of 
the  accused. 

(iii)  The  existence  or  contents  of  any 
confession,  admissiem,  statement,  or 
alibi  given  by  the  accused,  or  the  refusal 
or  failure  of  the  accused  to  make  any 
statement. 

(iv)  The  performance  of  any  examina¬ 
tion  or  test,  such  as  polygraph  examina¬ 
tions,  chemical  tests,  ballistics  tests,  etc., 
or  the  refusal  or  the  failure  of  the  ac¬ 
cused  to  submit  to  an  examination  or 
test. 

(V)  The  identity,  testimony,  or  credi¬ 
bility  of  possible  witnesses,  except  as.  au¬ 
thorized  in  subparagraph  (4)(c),  of  this 
paragraph. 

(vi)  The  possibility  of  a  plea  of  guilty 
to  any  offense  charged  or  to  a  lesser  of¬ 
fense  and  any  negotiation  or  any  offer 
to  negotiate  respecting  a  plea  of  guilty. 

(vii)  References  to  confidential  sources 
or  investigative  techniques  or  procedures. 

(viii)  Any  other  matter  when  there  is 
a  reasonable  likelihood  that  the  dissemi¬ 
nation  of  such  matter  will  affect  the  de¬ 
liberations  of  an  investigative  body  or  the 
findings  or  sentence  of  a  court-martial  or 
otherwise  prejudice  the  due  administra¬ 
tion  of  military  justice  either  before, 
during,  or  after  trial. 

(6)  Exceptional  cases.  The  provisions 
of  this  section  are  not  intended  to  re¬ 
strict  the  release  of  information  designed 
to  enlist  public  assistance  in  apprehend¬ 
ing  an  accused  or  suspect  who  is  a  fugi¬ 
tive  from  justice  or  to  warn  the  public  of 
any  danger  that  a  fugitive  accused  or 
suspect  may  present.  Further,  since  the 
purpose  of  this  section  is  to  prescribe 
generally  applicable  guidelines,  there 
may  be  exceptional  circiunstances  which 
warrant  the  release  of  information  pro¬ 
hibited  under  subparagraph  (5)  of  this 
paragraph  or  the  nonrelease  of  informa¬ 
tion  i>ennitted  under  subparagraph  (4) 
of  this  paragraph.  In  these  cases  the 
senior  judge  advocate  of  the  command 
involved  shall  be  responsible  for  deter¬ 
mining  whether  questionable  material 
shall  be  released. 

(b)  Spectators — (1)  At  sessions  of 
courts -martial.  The  sessions  of  courts- 
martial  shall  be  public  and,  in  general, 
all  persons,  except  those  who  may  be  re¬ 
quired  to  give  evidence,  shall  be  admitted 
as  spectators.  Whenever  necessary  to 
prevent  the  dissemination  of  classified 
information  to  other  than  authorized 
persons,  the  military  judge  of  a  general 
or  special  court-martial  or  the  president 
of  a  special  court-martial  without  a  mili¬ 
tary  judge,  or  the  summary  coiu't,  as 
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appropriate,  may  direct  that  the  spec¬ 
tators  involved  be  excluded  from  a  trial 
or  a  portion  thereof.  In  all  other  situa¬ 
tions,  spectators  or  classes  of  spectators 
may  be  excluded  only  when  the  military 
judge  of  a  general  or  special  court- 
martial  or  the  president  of  a  special 
court-martial  without  a  military  judge, 
or  the  summary  court,  in  the  exercise  of 
the  discretlMi  reposed  in  him,  deter¬ 
mines  such  action  to  be  legally  necessary 
or  proper, 

(2)  In  any  preliminary  hearing,  in¬ 
cluding  a  hearing  ccmducted  pursuant  to 
10  U.S.C.  832,  or  a  court  of  inquiry  or  in¬ 
vestigation  conducted  pursuant  to  this 
manual,  the  presiding  officer,  uix>n  mo¬ 
tion  of  the  Government  or  the  defense  or 
upon  his  own  motion,  may  direct  that  all 
or  part  of  the  hearing  be  held  in  closed 
session  and  that  all  persons  not  con¬ 
nected  with  the  hearing  be  excluded 
therefrom.  The  decision  to  exclude 
spectators  shall  be  based  on  the  ground 
that  dissemination  of  evidence.  Informa¬ 
tion,  or  argument  presented  at  the  hear¬ 
ing  may  disclose  matters  that  will  be  in¬ 
admissible  In  evidence  at  a  subsequent 
trial  by  court-martial  and  Is  therefore 
hkely  to  interfere  with  the  right  of  the 
accused  to  a  fair  trial  by  an  impartial 
tribunal. 

§  719.116  Preparation  and  foruarding 
of  charges. 

fa)  Preparation  generally.  See  Chap¬ 
ter  VI,  MCM,  for  preparation  of  charges. 
Available  data  as  to  service,  witnesses, 
and  similar  items,  required  to  complete 
the  first  page  of  the  charge  sheet  will  be 
included.  Ordinarily,  the  charge  sheet 
will  be  f<M^arded  in  triplicate,  and  all 
copies  will  be  signed.  If  several  accused 
are  charged  on  one  charge  sheet  with 
the  commission  of  a  joint  offense,  the 
com];^ete  personal  data  as  to  each  ac¬ 
cused  will  be  set  forth  cm  page  1  of  the 
charge  sheet  or  upon  an  attached  copy 
of  that  page.  One  additional  signed  copy 
of  the  charge  sheet  will  be  prepared  for 
each  accused  in  excess  of  one. 

(b)  Enlisted  pay  grades.  The  pay 
grade  of  an  accused,  e.g.,  £-1,  E-2,  etc., 
shall  be  indicated  following  the  grade  or 
rate  of  the  accused  on  page  1  of  the 
charge  sheet. 

(c)  Pay  and  allotment  data. — (1)  Lon¬ 
gevity  increases.  Under  applicable  provi¬ 
sions  of  the  Department  of  Defense 
Military  Pay  and  Entitlements  Manual, 
certain  F>eriods,  such  as  imauthorized 
absence,  do  not  constitute  “time  served” 
for  the  purpose  of  determining  the 
cumulative  years  of  service  creditable 
for  longevity  pay  increases.  Care  shall 
be  taken  in  recording  the  basic  pay  of 
the  accused  on  page  1  of  the  charge  sheet 
to  insure  that  the  entry  accurately  re¬ 
flects  only  the  longevity  increase  to 
which  the  accused  is  entitled. 

(2)  Contribution  to  basic  allowance 
for  quarters.  Inasmuch  as  the  monthly 
contribution  of  an  enlisted  person  to 
basic  allowance  for  quarters  (which  is  to 
be  deducted  prior  to  computing  the  net 
amount  of  pay  subject  to  partial  forfeit¬ 
ures  or  detention  of  pay)  is  the  mini- 
miun  contribution  as  required  by  law 
in  the  particular  case  (see  §  719.119(a) ), 


only  such  minimum  amount,  regardless 
of  the  actual  contribution  of  the  ac¬ 
cused,  shall  be  entered  in  the  appropri¬ 
ate  place  on  page  1  of  the  charge  sheet, 

(d)  Forwarding  of  charges  by  an  offl- 
cer  in  a  Navy  chain  of  command. — (1) 
General  court-martial  cases.  When  a 
commanding  officer,  in  taking  action  on 
charges,  deems  trial  by  general  court- 
martial  to  be  appropriate,  but  he  is  not 
authorized  to  convene  such  court  or  finds 
the  convening  of  such  court  impracti¬ 
cable,  the  charges  and  necessary  allied 
papers  will,  in  the  absence  of  specific 
direction  to  the  contrary  by  an  officer 
authorized  to  convene  general  courts- 
martial  and  superior  in  the  chain  of  com¬ 
mand  to  such  commanding  officer,  be 
forwarded  to  the  area  coordinator  ac¬ 
tively  exercising  general  court-martial 
jurisdiction.  For  mobile  units,  the  area 
coordinator  for  the  above  purposes  is 
the  area  coordinator  most  accessible  to 
the  mobile  unit  at  the  time  of  forward¬ 
ing  of  the  charges.  See  $  719.108  for 
additional  provisions  in  cases  in  which 
the  forwarding  officer  is  an  accuser.  An 
immediate  or  delegated  area  coordinator 
may  receive  the  charges  in  lieu  of  the 
area  coordinator  if  he  is  actively  exer¬ 
cising  general  court-martial  jurisdiction. 

(2)  Special  and  summary  court- 
martial  cases.  When  an  officer  in  com¬ 
mand  or  in  charge,  in  taking  action  on 
charges,  deems  trial  by  special  or  siun- 
mary  court-martial  to  be  appropriate, 
but  he  is  not  authorized  to  convene  such 
courts-martial,  the  charges  and  neces¬ 
sary  allied  papers  will  be  forwarded  to 
the  superior  in  the  chain  of  command 
authorized  to  convene  the  type  of  court- 
martial  deemed  appropriate  unless  an 
officer  authorized  to  convene  general 
courts-martial  and  sup>erior  in  the  chain 
of  command  to  such  officer  in  command 
or  charge,  (xi  the  basis  of  a  local  arrange¬ 
ment  with  the  area  coordinator,  has  di¬ 
rected  that  such  cases  be  forwarded  to 
the  area  coordinator.  For  mobile  units, 
the  area  coordinator  for  the  above  pur¬ 
poses  is  the  area  coordinator  most  acces¬ 
sible  to  the  mobile  unit  at  the  time  of 
the  forwarding  of  the  charges.  See 
§  719.108  for  additional  provisions  in 
cases  in  which  the  forwarding  officer  is 
an  accuser.  Subject  to  the  terms  of  the 
local  arrangement,  forwarding  to  the 
area  coordinator  may  also  be  resorted  to 
even  though  the  immediate  or  superior 
commanding  officer  of  the  accused  Is 
authorized  to  convene  the  type  of  court- 
martial  deemed  appropriate  but  finds 
such  action  impracticable.  An  immedi¬ 
ate  or  delegated  area  coordinator  may 
receive  the  clmrges  in  lieu  of  the  area 
coordinator  if'  he  is  authorized  to  con¬ 
vene  the  type  of  court-martial  deemed 
appropriate. 

(e)  Forwarding  of  charges  by  an  officer 
in  the  chain  of  command  of  the  Com¬ 
mandant  of  the  Marine  Corps.  When  a 
commander,  in  taking  action  on  charges, 
deems  trial  by  general,  special,  or  sum¬ 
mary  court-martial  to  be  appropriate, 
but  he  is  not  empowered  to  convene  a 
court  as .  deemed  appropriate  for  the 
trial  of  the  case,  the  officer  will  forward 
the  charges  and  necessary  allied  psq;>ers 
through  the  chain  of  command  to  an  offi¬ 


cer  exercising  the  kind  of  court-martial 
jurisdiction  deemed  appropriate.  See 
paragraphs  32f  and  331,  MCjM.  See  also 
§  719.108  for  additional  provisions  in 
cases  in  which  the  forwarding  officer  is 
an  accuser. 

§719.117  Optional  matter  presented 
>vlirn  rourt-martial  constituted  vrith 
military  judge. 

In  accordance  with  the  authority  con¬ 
tained  in  paragraph  75d,  MCTM,  the  trial 
counsel  may,  prior  to  sentencing,  obtain 
and  present  to  the  military  judge,  for 
use  by  either  the  court  members  or  the 
military  judge  if  sitting  alone,  personnel 
records  of  the  accused  or  copies  or  sum¬ 
maries  thereof.  Personnel  records  of  the 
accused  include  all  those  records  made 
or  maintained  in  accordance  with  de¬ 
partmental  regulations  which  reflect  the 
past  conduct  and  performance  of  the 
accused.  Records  of  nonjudiclal  punish¬ 
ment  must  relate  to  offenses  committed 
prior  to  trial  and  during  the  current  en¬ 
listment  or  period  of  service  of  the  ac¬ 
cused,  provided  such  records  of  non¬ 
judicial  pimishment  shall  not  extend  to 
offenses  committed  more  than  2  years 
prior  to  the  commission  of  any  offense  of 
which  the  accused  stands  convicted.  In 
computing  the  2-year  period,  periods  of 
imauthorized  absence  as  shown  by  the 
records  of  non  judicial  punishment  or  by 
the  evidence  of  previous  convictions 
should  be  excluded.  See  paragraph  75d, 
MCM,  for  applicable  procedural  regu¬ 
lations. 

§  719.118  Court-martial  puniHlimrnt  of 
redurtion  in  grade. 

(a)  No  automatic  reduction.  Auto¬ 
matic  reduction  to  the  lowest  enlisted 
pay  grade  under  10  U.S.C.  858a(a)  and 
paragraph  126e,  MCM,  shall  not  be  ef¬ 
fected  in  the  naval  service.  It  is  the  policy 
of  the  Department  of  the  Navy  that  en¬ 
listed  persons  of  other  than  the  lowest 
enlisted  pay  grade  who  are  sentenced  to 
confinement  exceeding  3  months  or  to 
dishonorable  or  bad  conduct  discharge 
also  be  sentenced  to  reduction  to  the  low¬ 
est  enlisted  pay  grade.  The  sentence  in 
such  cases  should  expressly  include  re¬ 
duction  to  the  lowest  enlisted  pay  grade. 

(b)  Form  of  sentence  to  reduction  in 
grade.  In  adjudging  a  sentence  which 
includes  reduction  to  the  lowest  enlisted 
pay  grade  or  to  an  intermediate  pay 
grade,  that  portion  of  the  sentence  which 
relates  to  reduction  should  refer  ex¬ 
clusively  to  the  numerical  designation 
of  the  grade  to  which  reduced.  Accord¬ 
ingly,  this  portion  of  the  sentence  should 
read:  “To  be  reduced  to  the  grade  of 

pay  grade  E- _ ”  The  proper  grade  or 

rate  title,  occupational  field,  or  appren¬ 
ticeship  or  striker  designation  of  the  re¬ 
duced  pay  grade  shall  be  administra¬ 
tively  determined  by  the  convening  au¬ 
thority.  subject  to  the  provisions  of  the 
Bureau  of  Naval  Personnel  Manual  or 
the  Marine  Corps  Manual,  as  appro¬ 
priate. 

(c)  Execution  of  sentence  to  reduction 
in  grade.  If  the  sentence  includes,  xm- 
suspended,  a  dishonorable  or  bad  conduct 
discharge  or  confinement  for  1  year  or 
more,  execution  of  reduction  included 
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In  the  sentence  shall  not  b&  accom¬ 
plished  until  the  sentence  has  been  af¬ 
firmed  by  the  Navy  Court  of  Military  Re¬ 
view,  and  in  cases  reviewed  by  It,  the 
U.S.  Court  of  Military  Appeals. 

§  719.119  Forfeitures,  detentions,  fines. 

(a)  Deduction  of  contribution  to  basic 
allowance  for  quarters.  The  monthly 
contribution  to  basic  allowance  for 
quarters  of  persons  in  pay  grades  El-1 
through  El-4  (4  years’  service  or  less) 
with  dependents,  required  by  paragraph 
126h(2),  MCM,  to  be  deducted  prior  to 
computing  the  net  amount  of  pay  subject 
to  forfeiture  or  detention,  is  $40  in  all 
cases.  The  foregoing  provision  is  equally 
applicable  to  members  in  pay  grades  El-4 
or  higher,  with  dependents,  who  are 
sentenced  to  reduction  to  pay  grade  El-4 
(4  years’  service  or  less)  or  below  in  com- 
bihation  with  partial  forfeiture  or  deten¬ 
tion  of  pay.  In  such  cases  the  amount  of 
$40  shall  he  deducted  whether  or  not  an 
allotment  has  been  registered.  Regardless 
of  the  pay  grade  of  a  member  with  de¬ 
pendents,  the  effect  of  any  forfeiture  or 
detention  of  pay  on  his  ability  to  dis¬ 
charge  his  responsibility  for  the  care  of 
his  dependents  is  a  factor  in  considering 
the  amount  of  forfeiture  or  detention. 

(b)  Forfeitures  imposed  by  a  summary 
court-martial.  Forfeiture  of  pay  adjudged 
by  summary  courts-martial  under  10 
U.S.C.  820,' may  be  apportioned  over  more 
than  1  month,  but,  as  a  matter  of  policy, 
the  period  of  apportionment  should  not 
exceed  3  months. 

(c)  Limitations.  In  cases  in  which  the 
sentence  involves  forfeiture  of  pay,  de¬ 
tention  of  pay,  or  fine,  the  limitations 
prescribed  by  paragraph  126h,  MCM, 
shall  be  observed,  as  well  as  the  proce¬ 
dures  prescribed  in  the  Department  of 
Defense  Military  Pay  and  Allowances 
Entitlements  Manual. 

§  719.120  Preparation  of  records  of 
trial. 

(a)  Verbatim  records  of  trial.  Records 
of  trial  shall  be  prepared  verbatim  in 
certain  general  and  special  courts-mar¬ 
tial  as  provided  in  paragraphs  82b  and 
83a  and  Appendix  9a,  MCM.  When  a 
verbatim  record  of  trial  is  maintained, 
the  trial  counsel  shall,  unless  tmavoid- 
ably  impractical,  retain  or  cause  to  be 
retained  any  notes  (stenographic  or 
otherwise)  or  any  recordings  (mechan¬ 
ical  or  voice)  from  which  the  record  of 
trial  was  prepared  until  such  time  as  the 
convening  authority  (in  general  courts- 
martial)  or  the  officer  exercising  general 
court-martial  jurisdiction  (in  special 
courts-martial)  takes  action  on  the  case. 

(b)  Summarized  records  of  trial.  Un¬ 
less  otherwise  directed  by  the  convening 
or  higher  authority,  a  summarized  record 
of  trial  may  be  prepared  in  accordance 
with  paragraph  82b  and  Appendix  10a, 
MCM,  in  general  courts-martial  where: 

(1)  The  court  has  adjudged  a  sentence 
not  including  discharge;  and 

(2)  The  sentence  Is  not  in  excess  of 
that  which  can  otherwise  be  adjudged  by 
a  special  court-martial;  and 

(3)  ’The  case  does  not  affect  a  general 
or  fiag  officer. 


(i)  Unless  otherwise  directed  by  the 
convening  or  higher  authority,  a  sum¬ 
marized  record  of  trial  may  be  prepared 
in  accordance  with  paragraph  83b  and 
Appendix  10a.  MCM,  in  special  courts- 
martial  where  the  court  has  adjudged  a 
sentence  not  including  a  bad  conduct 
discharge. 

(ii)  When  summarized  records  of  trial 
are  prepared,  the  notes  or  recordings 
(stenographic,  mechanical,  voice,  or 
otherwise)  from  which  the  record  of 
trial  was  prepared  shall  be  retained  until 
completion  of  appellate  review. 

(c)  Records  of  trial  establishing  lawful 
jurisdiction  only.  In  all  courts-martial 
that  have  resulted  in  an  acquittal  of  all 
charges  and  specifications,  or  that  have 
been  terminated  prior  to  findings  with 
prejudice  to  the  Government,  the  record 
of  trial  need  contain  only  sufficient  in¬ 
formation  to  establish  lawful  jurisdic¬ 
tion  over  the  accused  and  the  offenses. 
When  the  proceedings  were  terminated 
prior  to  findings  with  prejudice  to  the 
Government,  a  summary  of  the  reasons 
for  such  termination  shall  be  included 
in  the  record  of  trial. 

(d)  Summary  courts-martial.  In  sum¬ 
mary  court-martial  cases  in  which  a  not 
guilty  plea  is  entered  to  any  charge  and 
specification  and  in  which  a  finding  of 
guilty  results,  the  evidence  considered  by 
the  summary  court-martial  relative  to 
guilt  or  innocence  must  be  summarized 
and  attached  to  the  record.  Matters  con¬ 
sidered  by  a  summary  court-martial  in 
extenuation  and  mitigation  must,  in  all 
cases,  be  summarized  and  attached  to  the 
record.  Strict  compliance  with  the  provi¬ 
sions  of  paragraph  79e,  MCM,  is  directed. 

(e)  Preparation,  arrangement,  and  au¬ 
thentication:  general  and  special  courts- 
martial.  In  the  preparation  of  both  ver¬ 
batim  and  slunmarized  records  of  trial, 
the  preparation,  arrangement,  and  au¬ 
thentication  of  records  of  trial  and  allied 
papers,  to  the  extent  possible,  shall  be  in 
accordance  with  Appendixes  9  and  10. 
MCM,  and  the  follo\^ng  rules: 

(1)  Charge  sheets.  ’The  original  of  the 
charge  sheet  may  be  inserted  into  the 
original  record  and  copies  of  the  charge 
sheet  may  be  inserted  into  copies  of  the 
record  in  lieu  of  copying  into  the  record 
the  charges  and  specifications  upon 
which  the  accused  is  to  be  tried,  the 
name  and  descripticm  of  the  accuser, 
the  affidavit,  and  the  reference  for  trial. 
However,  when  the  charges  and  speci¬ 
fications,  the  name  and  description  of 
the  accuser,  his  affidavit  and  the  refer¬ 
ence  for  trial  have  been  copied  verbatim 
into  the  record,  as  recommended  in  the 
guide  on  page  A8-13,  MCM  (Appendix 
8b),  the  original  of  the  chargre  sheet  is 
to  be  prefixed  to  the  original  of  the 
record. 

(2)  Staff  judge  advocate’s  review.  In 
addition  to  the  requirements  of  para¬ 
graph  85d,  MCM,  copies  of  the  staff 
judge  advocate’s  legal  review  shall  be 
attached  to  all  copies  of  records  of  trial 
forwarded  for  review  by  the  Navy  Court 
of  Military  Review. 

(3)  Court-Martial  Data  Sheet.  Unless 
otherwise  directed  by  the  cognizant  offi¬ 
cer  exercising  general  coiirt-martlal 


jurisdictkm,  the  use  of  the  Court-Mar¬ 
tial  Data  Sheet  (DD  Form  494)  Is  not 
required. 

(4)  Request  for  appellate  defense 
counsel.  When  the  statement  of  the  ac¬ 
cused  concerning  appellate  representa¬ 
tion  before  the  Navy  Court  of  Military 
Review  is  required  (see  S  719.121),  the 
original  shall  be  prefixed  to  the  original 
record  and  a  copy  thereof  to  each  copy 
of  the  record. 

(5)  Court-Martial  Data  Form.  Effec¬ 
tive  January  1,  1970,  all  convening  au¬ 
thorities  and  supervisory  authorities,  as 
appropriate,  shall  complete  NAVJAG 
Form  5813/1  (Rev.  4-69)  after  review  of 
all  trials  of  general  courts-martial  and 
all  trials  of  special  courts-martial  in 
which  the  approved  s^tence  includes  a 
bad  conduct  discharge.  The  form  will  be 
prefixed  to  the  original  record  of  trial 
just  imder  the  front  cover  sheet.  Sup¬ 
plies  of  NAVJAG  Form  5813/1  (Rev.  4- 
69)  are  available  in  the  forms  and  pub¬ 
lications  segment  of  the  Navy  Supply 
System  under  Stock  No.  0105-100-8132. 
A  form  containing  sample  entries  and 
the  Pimitive  Article  Identification  Code 
to  be  Used  in  completing  the  form  are 
set  forth  in  Appendix  section  1-g.^ 

(6)  Authentication.  Nonverbatim  rec¬ 
ords  of  trial  by  special  courts-martial 
shall  be  authenticated  in  the  same  man¬ 
ner  as  verbatim  records. 

(7)  Arrangement  of  original  record 
with  allied  papers.  The  record  of  trial 
should  be  bound  within  protective  covers 
and  arranged  in  the  sequence  shown  on 
the  back  cover  sheet  of  DD  Form  490  or 
DD  Form  491,  as  applicable. 

(f)  Security  classication  of  records  of 
trial.  Records  of  trial  containing  classi¬ 
fied  matter  shall  be  properly  classified  in 
accordance  with  the  provisions  of  para¬ 
graph  82d,  MCM,  and  the  Department 
of  the  Navy  Security  Manual  for  Classi¬ 
fied  Information.  Copies  of  such  records 
for  delivery  to  the  accused  shall  be  pre¬ 
pared  and  handled  in  accordance  with 
paragraph  82g,  MCM.  Attention  is  di¬ 
rected  to  the  fact  that,  while  the  security 
manual  requires  that  matter  bear  the 
overall  classication  of  its  highest  com- 
PKjnent,  that  degree  of  classification  is 
not  then  imparted  to  other  components. 
Rather  it  authorizes  and  requires  that  a 
component  be  marked  with  the  classi¬ 
fication  it  warrants  (if  any) .  Misunder¬ 
standing  of  these  provisions  may  result 
in  erroneously  marking  as  classified  each 
page  of  a  voluminous  record,  rendering 
review  for  downgrading  unnecessarily 
difficult  and  excision  for  delivery  to  the 
accused  or  coimsel  impossible. 

Subpart  D — Post-Trial  Matters 

§  719.121  Reqiie«>t  for  appellate  defense 
counsel. 

10  U.S.C.  870(c)(1)  provides  that  ap¬ 
pellate  defense  counsel  shall  represent 
the  accused,  when  requested  by  him,  be¬ 
fore  the  Navy  Court  of  Military  Review 
or  the  U.S.  Court  of  Military  Appeals. 
Paragraph  48k (3),  MCM  requires  the 
trial  defense  counsel,  immediately  after 
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a  trial  which  results  in  a  conviction,  to 
advise  the  accused  in  detail  as  to  his 
appellate  rights.  In  order  that  each  rec¬ 
ord  of  trial  show  compliance  with  that 
paragraph,  the  following  procedures  will 
be  observed.  In  all  general  courts-martial 
which  result  in  a  conviction,  and  in  those 
special  courts-martial  Involving  a  bad 
conduct  discharge,  and  within  the  period 
prescribed  in  paragraph  48k (3),  MCM 
the  accused  will,  after  being  advised  of 
his  appellate  rights,  be  requested  to  indi¬ 
cate  his  wishes  as  to  appellate  represen¬ 
tation  by  a  statement  in  the  form  set 
forth  in  Appendix  section  1-h.'  The  orig¬ 
inal  signed  statement  will  be  attached 
to  the  original  trial  record  in  accordance 
with  $  719.120(c)  (4),  and  an  unsigned 
copy  will  be  similarly  attached  to  each 
copy  of  the  trial  record. 

§  719.122  Review  by  »taff  judge  advo¬ 
cate. 

(a)  W/io  may  act.  Ordinarily  the  senior 
judge  advocate  attached  to  the  command 
of  an  officer  exercising  general  court- 
martial  jurisdiction  is  the  staff  judge  ad¬ 
vocate  of  that  command  within  the 
meaning  of  10  U.S.C.  834,  861,  and  865(a) 
and  (b).  If,  however,  more  than  one 
judge  advocate  is  attached  to  such  a 
command,  and  if  it  appears  that  the 
senior  is  or  may  become  disqualified  for 
any  reason  from  acting  as  staff  judge 
advocate  in  any  particular  case  or  for  a 
specific  period  of  time,  a  convening  au¬ 
thority  may,  in  addition  to  the  action 
authorized  by  paragraph  85a,  MCM,  des¬ 
ignate,  in  writing,  a  junior  to  act  as  his 
staff  judge  advocate  in  any  particular 
case  or  for  a  specified  period  of  time  if 
that  junior  officer  is  otherwise  qualified. 

(b)  Distribution  of  staff  judge  advo¬ 
cate’s  review.  In  addition  to  the  require¬ 
ments  or  paragraph  85d,  MCM,  and 
§  719.120(c)(2),  a  copy  of  the  review  of 
the  staff  judge  advocate  shall  be  for¬ 
warded  to  the  command  at  which  the 
accused  is  to  be  confined  in  order  that  it 
may  be  available  to  those  charged  with 
developing  an  institutional  program  for 
the  individual.  In  addition  to  the  fore¬ 
going,  one  copy  of  the  review  of  the  staff 
judge  advocate  shall  be  forwarded  to  the 
Senior  Member,  Naval  Clemency  and 
Parole  Board,  Washington,  D.C.  20370,  in 
those  cases  wherein  the  sentence  includes 
confinement  for  8  months  or  more,  or  an 
imsuspended  punitive  discharge.  The 
original  and  all  copies  must  be  legible. 

§  719.123  Action  on  court^-niartial  by 
convening  authority. 

(a)  Companion  cases  tried  separately. 
In  court-martial  cases  where  the  sepa¬ 
rate  trial  of  a  companion  case  is  ordered, 
the  convening  authority  shall  so  indicate 
in  his  action  on  the  record  in  each  case. 

(b)  Suspension  of  sentences.  Conven¬ 
ing  authorities  are  encouraged  to  sus¬ 
pend,  for  a  probationary  period,  all  or 
any  i>art  of  a  sentence  when  such  action 
would  promote  discipline,  and  when  the 
accused’s  prospects  for  rehabilitation 
would  more  likely  be  enhanced  by  pro- 
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bation  than  by  the  execution  of  all  or 
any  part  of  the  sentence  adjudged. 

(c)  Sentences  including  a  punitive  dis¬ 
charge.  In  order  that  the  b^t  Interests 
of  the  service  as  well  as  those  of  the  ac¬ 
cused  may  be  served,  the  convening  au¬ 
thority,  in  those  cases  where  the  sentence 
as  approved  by  him  extends  to  a  punitive 
discharge,  whether  or  not  suspended, 
shall  include  in  his  initial  action  a  brief 
synopsis  of  the  accused’s  conduct  record 
during  the  current  enlistment  or  current 
enlistment  as  extended.  This  synopsis 
should  include  in  chronological  order: 
Dates,  nature  of  offenses  committed, 
sentences  adjudged  and  approved,  and 
nonjudicial  punishment  imposed.  The 
synopsis  should  also  include  medals  and 
awards,  commendations,  and  any  other 
information  of  a  commendable  nature. 
Although  not  required,  similar  action 
may,  if  circumstances  are  deemed  appro¬ 
priate,  be  taken  in  other  cases.  The  fore¬ 
going  requirement  does  not  in  any  way 
affect  the  legal  requirements  as  to  the 
admissibility  of  records  of  previous  con¬ 
victions  during  the  trial  itself.  See  also 
§  719.123(f). 

(d)  Sentences  including  censure. — (1) 
General.  Censures  (reprimands  and  ad- 
mcmitions)  issued  in  execution  of  court- 
martial  sentences  are  required  to  be  in 
writing.  Except  as  otherwise  prescribed 
in  this  section,  the  provisions  of  §  719.102 

(e)  (1),  (2),  and  (3)  shall  be  applicable 
to  letters  of  censure  issued  in  execution 
of  a  court-martial  sentence. 

( 2 )  By  whom  issued.  Letters  of  censure 
in  execution  of  sentences  of  summary 
courts-martial  shall  be  issued  by  the  con¬ 
vening  authority.  In  those  special  and 
general  court-martial  cases  wherein  a 
sentence  imposing  censure  is  ordered  ex¬ 
ecuted  by  the  convening  authority,  he 
shall  issue  the  letter  as  part  of  his  action 
on  the  record  in  accordance  with  the 
provisions  of  paragraph  89c(9),  MCM. 
Otherwise  the  letter  shall  be  issued  as 
part  of  the  promulgating  order  of  the 
officer  who  subsequently  directs  execu¬ 
tion  of  the  sentence. 

(3)  Contents.  The  letter  shall  include 
the  time  and  place  of  trial,  type  of  court, 
and  a  statement  of  the  charges  and  sp>eci- 
fications  of  which  convicted.  It  shall 
also  contain  the  following  paragraph: 

A  copy  of  this  letter  will  be  placed  In  your 
official  record  In  (the  Bureau  of  Naval  Per¬ 
sonnel)  (Headquarters,  U.S.  Marine  Corps). 
You  are  therefore  privUeged  to  forward, 
within  15  days  after  receipt  of  this  action, 
such  statement  concerning  this  letter  as 
you  may  desire  for  Inclusion  In  your  record. 
If  you  elect  not  to  submit  a  statement,  you 
shall  so  state  officially  in  writing  within  the 
time  prescribed.  In  connection  with  your 
statement,  you  are  advised  that  any  state¬ 
ment  submitted  shall  be  couched  in  temper¬ 
ate  language  and  shall  be  confined  to  perti¬ 
nent  facts.  Opinions  shall  not  be  expressed 
nor  the  motives  of  others  impugned.  Your 
statement  shall  not  contain  countercharges. 

(4)  Procedure  for  issuance.  The  origi¬ 
nal  letter  shall  be  delivered  to  the  accused 
and  a  copy  appended  to  the  convening 
authority’s  action  (or  the  promulgating 
order  of  the  officer  subsequently  direct¬ 
ing  execution  of  the  sentence) .  The  ac¬ 


tion  (or  order)  should  refer  to  the  letter 
in  the  following  tenor: 

Pursiiant  to  the  sentence  of  the  court,  as 
herein  approved,  a  letter  of  (reprimand) 
(admonition)  is  this  date  being  served  upon 
the  accused  and  a  copy  thereof  is  hereby 
Incorporated  as  an  Integral  part  of  this 
action. 

(5)  Forwarding  copy  to  Department. 
Upon  receipt  of  the  accused’s  written 
statement  or  his  written  declaration  that 
he  does  not  desire  to  make  a  statement, 
an  additional  copy,  together  with  the 
statement  or  declaration,  shall  be  for¬ 
warded  to  the  Chief  of  Naval  Personnel 
or  the  Commandant  of  the  Marine  C^orps, 
as  appropriate. 

(6)  Appeals.  Review,  including  appel¬ 
late  review,  of  letters  of  qensure  issued  as 
part  of  an  approved  court-martial  sen¬ 
tence  will  be  accomplished  as  provided 
for  by  the  Uniform  Code  of  Military  Jus¬ 
tice,  the  Manual  for  Courts-Martial,  and 
this  Manual  with  respect  to  the  proceed¬ 
ings  of  the  particular  court-martial 
which  imposed  the  sentence.  No  separate 
appeal  from  these  letters  will  be  con¬ 
sidered. 

(e)  Designation  of  places  of  confine¬ 
ment.  The  convening  authority  of  a 
court-martial  sentencing  an  accused  to 
confinement  is  a  competent  authority  to 
designate  the  place  of  temporary  custody 
or  confinement  of  naval  prisoners.  See 
§  719.146. 

(f)  Cases  involving  convictions  of 
larceny  or  other  offenses  involving  moral 
turpitude.  If  a  punitive  discharge  has 
been  approved,  whether  or  not  sus¬ 
pended,  in  a  case  involving  conviction  of 
larceny  or  other  offense  or  offenses  in¬ 
volving  moral  turpitude,  the  convening 
authority  shall  include  in  his  action  on 
the  record  facts  which  tend  to  extenuate, 
mitigate,  or  aggravate  the  offense  or  of¬ 
fenses  and  which  do  not  appear  in  the 
court  record  or  in  the  papers  accompany¬ 
ing  the  same.  If  the  accused  entered  a 
plea  of  guilty,  the  convening  authority 
shall  also  include  a  synopsis  of  the  cir¬ 
cumstances  of  the  offense  amplifying  the 
allegations  set  forth  in  the  specification, 
regardless  of  whether  such  facts  are 
otherwise  set  forth  in  the  record  of  trial. 
In  all  cases  in  which  the  information  to 
be  so  set  forth  in  the  action  of  the  con¬ 
vening  authority  Is  not  exclusively  ex¬ 
tenuating  or  mitigating,  the  convening 
authority  shall  refer  a  copy  of  the  in¬ 
formation  to  the  accused  before  taking 
action  on  the  case,  and  shall  afford  the 
accused  an  opportunity  to  rebut  any  part 
or  portion  of  the  information.  A  com¬ 
ment  that  such  opportunity  to  rebut  was 
afforded  shall  be  included  in  the  action 
of  the  convening  authority,  and  any 
statement  made  by  the  accused  in  re¬ 
buttal  shall  be  appended  to  such  action. 
See  paragraph  85b,  MCM  for  limitations 
on  consideration  of  adverse  matter. 

§719.124  Promulgating  orders*. 

(a)  General  and  special  courts-mar¬ 
tial — (1)  When  promulgating  orders  re¬ 
quired.  Any  action  taken  on  the  proceed¬ 
ings,  findings,  or  sentence  of  a  general 
or  special  court-martial  by  the  convening 
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authority  or  any  other  party  empowered 
to  take  such  action  shall  be  promulgated 
as  prescribed  in  paragraphs  90  and  91, 
MCM.  Separate  orders  shall  be  Issued  for 
each  accused  in  the  case  of  a  joint  or 
common  trial.  See  Note,  Appendix  15a, 
MCM,  page  A15-2. 

(2)  When  supplementary  order  is  not 
required.  Where  the  findings  and  sen¬ 
tence  set  forth  in  the  initial  promul¬ 
gating  order  are  afiftrmed  without  modi¬ 
fication  upon  subsequent  review  of  the 
case,  no  supplementary  promulgating 
order  is  required  except  as  necessary  to 
order  the  execution  of  the  sentence  or 
to  designate  a  place  of  confinement. 

(3)  Supplementary  orders  in  Navy 
Court  of  Military  Review  cases.  If  the 
sentence  was  ordered  executed  or  sus¬ 
pended  in  its  entirety  by  the  convening 
or  other  authority,  and  the  approved 
findings  and  sentence  have  been  affirmed 
without  modification  by  the  Navy  Court 
of  Military  Review  and,  in  appropriate 
cases,  the  U.S.  Court  of  Military  Appeals, 
no  supplementary  coiut-martial  order  is 
necessary.  Although  not  necessary  for 
the  validity  of  the  action  taken,  a  supple¬ 
mentary  coimt-martlal  order  shall  be 
issued  in  all  other  cases.  Such  orders 
shall  be  issued  in  all  other  cases.  Such 
orders  shall  be  published  as  follows: 

(i)  Supplementary  orders  in  cases  in¬ 
volving  fiag  or  general  officers,  death  sen¬ 
tences,  and  dismissals  are  issued  by  the 
Judge  Advocate  General  by  direction  of 
the  Secretary  of  the  Navy. 

(ii)  Other  supplementary  orders  shall 
be  issued  by  the  cognizant  general  coiut- 
martial  authority.  In  cases  not  reviewed 
by  the  U.S.  Court  of  Military  Appeals  (by 
petition  or  certification),  orders  should 
be  issued  immediately  following  the  ac¬ 
cused’s  execution  of  a  "Request  for  Im¬ 
mediate  Execution  of  Discharge"  (see 
S  719.135)  or  upon  expiration  of  30  days 
from  the  date  of  service  of  the  Navy 
Court  of  Military  Review  decision  upon 
the  aocused.  In  cases  considered  by  the 
U.S.  Court  of  Military  Appeals,  supple¬ 
mentary  orders  should  be  issued  upon 
notification  of  completion  of  review  by 
the  court. 

(iii)  All  supplementary  orders  in 
Navy  Coiu’t  of  Military  Review  cases 
shall  bear  the  “NCM"  number  appear¬ 
ing  on  the  Navy  Court  of  Militaiy  Re¬ 
view  decision. 

(4)  Form.  The  form  of  a  promulgating 
order  is  prescribed  in  appendix  15, 
MCM.  In  copying  and  including  the  ac¬ 
tion  of  the  convening  authority  in  the 
promulgating  order,  any  synopsis  of  the 
accused’s  record  and/or  circumstances  of 
the  offense  contained  in  the  convening 
authority’s  action  pursuant  to  §  719.123 

(c)  and/or  §  719.123(f)  shall  also  be 
copied  and  included  in  the  promulgating 
order.  The  order  shall  be  subscribed  by 
the  officer  issuing  the  order  or  by  a 
subordinate  officer  designated  by  him. 
In  either  case  the  name,  grade,  and  title 
of  the  subscribing  officer,  including  his 
organization  or  unit,  shall  be  given. 
Where  a  subordinate  officer  signs  by  di¬ 
rection,  his  name,  title,  and  orgsuiiza- 
tion  shall  be  followed  by  the  words:  "By 
direction  of  (name,  grade,  title,  and  or¬ 


ganization  of  issuing  officer) ."  Duplicate 
originals  of  promulgating  orders  are 
copies  personally  subscribed  by  the  officer 
who  subscribed  the  original,  certified 
copies  of  promulgating  orders  are  copies 
bearing  the  statement:  "Certified  to  be 
a  true  copy,”  over  the  signature,  grade, 
and  title  of  an  officer. 

(5)  Distribution.  All  initial  and  sup¬ 
plementary  promulgating  orders  shall  be 
distributed  as  follows  (the  original  and 
all  copies  must  be  legible) : 

(i)  Original  to  be  attached  to  original 
record  of  trial. 

(ii)  Duplicate  original  to  be  placed  in 
the  service  record  or  service  record  book 
of  the  accused,  imless  the  court-martial 
proceedings  resulted  in  acquittal  of  all 
charges;  disapproval  of  all  findings  of 
guilty;  or  disapproval  of  the  sentence  by 
the  convening  authority  when  no  find¬ 
ings  have  been  expressly  approved  by 
him. 

(iii)  Certified  copies; 

(a)  Three  to  be  attached  to  the  origi¬ 
nal  record  of  trial. 

(b)  One  to  be  attached  to  each  c(n>y 
of  the  record  of  trial. 

(c)  Two  to  the  commanding  officer  of 
the  accused  if  a  brig  or  correctional  cen¬ 
ter  is  designated  as  the  place  of  confine¬ 
ment;  three  if  a  disciplinary  command 
is  designated  as  the  place  of  confinement. 
These  copies  should  accompany  the  rec¬ 
ords  of  accused  to  the  place  of  confine¬ 
ment. 

(d)  One  to  the  Chief  of  Naval  Per¬ 
sonnel  or  the  Commandant  of  the  Ma¬ 
rine  Corps,  as  appropriate. 

(e)  One  to  the  Senior  Member,  Naval 
Clemency  and  Parole  Board,  Washing¬ 
ton,  D.C.  20370,  if  the  sentence,  as  ap¬ 
proved  by  the  convening  authority, 
includes  an  unsuspended  punitive  dis¬ 
charge  or  confinement  for  8  months 
or  more. 

(iv)  Plain  copies: 

(a)  One  to  the  accused. 

(b)  One  each  to  the  military  judge, 
trial  counsel,  and  defense  coimsel  of  the 
court-martial  before  which  the  case  was 
tried. 

(c)  One  to  the  convening  authority 
and,  if  the  accused  was  serving  in  a 
command  other  than  that  of  the  con¬ 
vening  authority  at  the  time  of  the  al¬ 
leged  offense,  one  to  the  command  in 
which  he  was  then  serving. 

(d)  One  to  each  appropriate  subordi¬ 
nate  unit  and  any  other  local  distribu¬ 
tion  desired. 

(b)  Summary  courts-martial.  In  ac¬ 
cordance  with  paragraph  90e,  MCM,  the 
results  of  a  trial  by  summary  court- 
martial  need  be  promulgated  only  to  the 
accused.  The  results  of  any  review  or 
action  on  a  siunmary  court-martial  pur- 
su£mt  to  §  719.125(a),  subsequent  to  the 
initial  action  of  the  convening  authority, 
shall  be  communicated  to  the  convening 
authority  and  to  the  commanding  officer 
of  the  accused  for  notation  in  the  serv¬ 
ice  record  or  service  record  book  of  the 
accused. 

§  719.125  Review  of  summary  and  spe¬ 
cial  courts-martial. 

a.  Summary  courts-martial  and  special 
courts-martial  not  involving  a  bad  con¬ 


duct  discharge. — (1)  Officers  having 
supervisory  powers.  In  addition  to  the 
officer  immediately  exercising  general 
court-martial  jurisdiction  over  a  com¬ 
mand,  the  Judge  Advocate  General,  the 
Deputy  Judge  Advocate  General,  any 
Assistant  Judge  Advocate  Gener^,  all 
officers  exercising  general  court-martial 
jiu’isdiction,  and  the  deputies  or  chiefs  of 
staff  of  officers  exercising  general  court- 
martial  jurisdiction  are  designated  as 
having  supervisory  authority  for  the  re¬ 
view  of  records  of  trial  pursuant  to  10 
U.S.C.  865(c),  and  paragraph  94a(2), 
MCTM. 

(2)  Selection  of  supervisory  authori¬ 
ties.  It  is  the  policy  of  the  Department  of 
the  Navy  that  review  of  cases  pursuant  to 
paragraph  94a  (2),  MCM  will  be  accom¬ 
plished  in  the  field,  unless  compelling 
reasons  exist  for  forwarding  the  record 
or  records  to  the  Judge  Advocate  General 
for  review, 

(i)  For  commands  in  a  Navy  chain  of 
command,  review  pursuant  to  paragraph 
94a(2),  MCM  will  be  accomplished,  if 
practicable,  and  in  the  absence  of  specific 
direction  to  the  contrary  by  an  officer 
authorized  to  convwie  general  courts- 
martial  and  superior  in  the  chain  of  com¬ 
mand  to  the  convening  authority,  by  the 
area  coordinator  authorized  to  convene 
general  courts-martial.  For  mobile  imits, 
the  area  coordinator  for  the  above  pur¬ 
pose  is  the  area  coordinator  most  acces¬ 
sible  to  the  mobile  unit  at  the  time  of 
forwarding  of  the  record.  An  immediate 
or  delegated  area  coordinator  may  take 
action  in  lieu  of  an  area  coordinator  if 
he  has  authority  to  convene  general 
courts-martial. 

(ii)  For  commands  in  the  chain  of 
command  of  the  Commandant  of  the 
Marine  Corps,  review  pursuant  to  para¬ 
graph  94a (2) ,  MCM,  will  be  accomplished 
within  the  chain  of  command  if  prac¬ 
ticable.  If  such  accomplishment  of  the 
review  is  found  not  practicable,  any 
officer  having  supervisory  authority  in 
the  field  may  be  requested  to  accept  rec¬ 
ords  of  such  cases  and  to  act  thereon 
pursuant  to  paragraph  94a (2).  MCM. 
Only  if  all  reasonably  available  officers 
having  supervisory  authority  in  the  field 
find  it  impracticable  to  grant  such  re¬ 
quests,  will  the  records  in  such  cases  be 
forwarded  to  the  Judge  Advocate  General 
for  review.  If  so  forwarded  to  the  Judge 
Advocate  General,  each  record  shall  be 
accompanied  by  a  letter  stating  the 
reasons  why  supervisory  authority  action 
was  not  accomplished  in  the  field. 

(3)  Courts  convened  by  an  officer  ex¬ 
ercising  general  court-martial  jurisdic¬ 
tion.  When  an  officer  exercising  general 
court-martial  jiu*isdlction  is  the  conven¬ 
ing  authority  of  a  summary  court- 
martial  or  a  special  court-martial  not 
involving  a  bad  conduct  discharge,  his 
action  thereon  shall  be  as  convening 
authority  only. 

(i)  At  activities  in  a  Navy  chain  of 
command,  the  record  should  be  for¬ 
warded,  in  the  absence  of  sp>ecific  direc¬ 
tion  to  the  contrary  by  a  superior  in  the 
chain  of  command,  to  the  area  coordina¬ 
tor  if  superior  in  rank  or  command  to  the 
convening  authority  and  authorized  to 
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convene  general  courts-martial,  other¬ 
wise  the  record  should  be  forwarded  to 
any  appropriate  superior  oflQcer  author¬ 
ized  to  convene  general  courts-martial, 
or  if  no  such  superior  officer  has  a  Judge 
advocate  available,  the  record  shall  be 
forwarded  to  the  Judge  Advocate  Gen¬ 
eral  for  review.  For  mobile  units,  the  area 
coordinator  for  the  above  piupose  is  the 
area  coordinator  most  accessible  to  the 
mobile  unit  at  the  time  of  forwarding 
the  record. 

(ii)  At  activities  in  the  chain  of  com¬ 
mand  of  the  Conunandant  of  the  Marine 
Corps,  the  record  should  be  forwarded  to 
an  appropriate  superior  officer  exercising 
general  court-martial  jurisdiction  or,  if 
no  such  superior  officer  has  a  judge  ad¬ 
vocate  available,  the  record  shall  be  for¬ 
warded  to  the  Judge  Advocate  General 
for  review. 

(4)  Identification  of  officer  to  whom 
record  is  forwarded  for  supervisory  re- 
view.  In  all  cases,  the  action  of  the  con¬ 
vening  authority  in  forwarding  the  rec¬ 
ord  for  supervisory  review  shall  identify 
the  officer  to  whom  the  record  is  for¬ 
warded  by  stating  his  official  title,  such 
as  “The  record  of  trial  is  forwarded  to 
the  Commandant,  First  Naval  District, 
for  action  imder  10  U.S.C.  865(c).” 

(5)  Review  procedures,  (i)  In  accord¬ 
ance  with  the  provisions  of  paragraph 
94a(2),  MCM,  the  officer  havi^  super¬ 
visory  authority  ^all  cause  a  judge  ad¬ 
vocate  to  review  records  of  trial  received 
for  review  imder  10  U.S.C.  865(c) .  Unless, 
following  such  review,  corrective  or  miti¬ 
gating  action  by  the  officer  having  super¬ 
visory  authority  is  required  or  recom¬ 
mended,  no  supervisory  action  need  be 
taken.  In  lieu  thereof,  a  notation  may 
be  made  on  the  record  of  trial  by  the 
judge  advocate  who  reviewed  the  record, 
reciting  the  designation  of  the  command 
in  which  the  review  was  accomplished; 
the  date;  the  result  of  the  review;  and 
the  signature  of  the  judge  advocate.  In 
such  cases,  notification  of  the  review  and 
the  result  thereof  will  be  made  to  the 
convening  authority,  the  accused,  and  the 
commanding  officer  of  the  accused  for 
notation  in  the  service  record  or  service 
record  book  of  the  accused.  In  cases  in 
which  corrective  or  mitigative  action  is 
required  or  recommended,  action  will  be 
placed  on  the  record  of  trial  over  the 
signature  of  the  supervisory  authority 
and  a  supplemental  promulgating  order 
will  be  issued  (see  S  719.124(a)  (2) ) . 

(ii)  If  the  officer  having  supervisory 
authority  disagrees  with  the  recommen¬ 
dation  of  the  judge  advocate  as  to  a 
matter  of  law,  he  shall  not  place  an  ac¬ 
tion  on  the  record  but  shall  forward  the 
record  to  the  Judge  Advocate  General, 
together  with  a  signed  copy  of  the  judge 
advocate’s  recommendation,  by  a  letter 
of  transmittal  giving  his  reasons  for  dis¬ 
agreement  with  the  judge  advocate’s 
recommendation.  When  the  question  of 
law  has  been  resolved  by  the  Judge  Ad¬ 
vocate  General,  he  may  either  take  ac¬ 
tion  on  the  record  as  the  officer  having 
supervisory  authority,  or  he  may  return 
the  record  together  with  a  final  deter¬ 
mination  as  to  the  law  of  the  case,  to 


the  cognizant  officer  having  supervisory 
authority  for  his  action  on  the  record. 

(iii)  Any  action  on  the  record  by  the 
officer  having  supervisory  authority  shall 
affirmatively  indicate  that  the  record 
was  reviewed  by  a  judge  advocate  by  in¬ 
cluding  the  statement  “This  record  has 
been  reviewed  in  accordance  with  10 
U.S.C.  865(c).” 

(b)  Special  courts-martial  invdtving 
a  had  conduct  discharge — (1)  Action  by 
convening  authority  who  is  an  officer 
exercising  general  court-martial  juris¬ 
diction.  When  an  officer  exercising  gen¬ 
eral  court-martial  jurisdiction  is  the  con¬ 
vening  authority  of  a  special  court- 
martial  which  involves  a  bad  conduct 
discharge,  and  if  such  discharge  is  ap¬ 
proved  by  him,  the  record  shall  be  for¬ 
warded  directly  to  the  Navy  AppeUate 
Review  Activity  for  review  by  the  Navy 
Court  of  Military  Review.  In  taking  his 
action  on  the  record,  such  a  convening 
authority  shall  follow  the  procedures  set 
forth  in  paragraph  85,  MCM. 

(2)  Action  by  reviewing  authority 
(officer  exercising  general  court-martial 
jurisdiction).  In  special  court-martial 
cases  where  the  sentence  as  approved  by 
the  convening  authority  who  is  not  an 
officer  exercising  general  court-martial 
jurisdiction  includes  a  bad  conduct  dis¬ 
charge,  review  will  be  accomplished  in 
accordance  with  paragraph  94a(3), 
MCM. 

(1)  For  activities  in  a  Navy  chain  of 
command,  and  in  the  absence  of  specific 
direction  to  the  contrary  by  an  officer  au¬ 
thorized  to  convene  general  courts-mar¬ 
tial  and  superior  In  the  chain  of  com¬ 
mand  to  the  convening  authority,  review 
will  be  accomplished  by  the  area  co¬ 
ordinator  authorized  to  convene  general 
courts-martial.  For  mobile  units,  the  area 
coordinator  for  the  above  purposes  is  the 
area  coordinator  most  accessible  to  the 
mobile  unit  at  the  time  of  forwarding  of 
the  record.  An  immediate  or  delegated 
area  coordinator  may  take  action  in  lieu 
of  an  area  coordinator  if  he  has  authority 
to  convene  general  courts-martial.  As 
indicated  above,  a  superior  officer  au¬ 
thorized  to  convene  general  coiu-ts-mar- 
tial  in  the  chain  of  command  may  direct 
otherwise;  he  may,  for  example,  direct 
that  the  records  be  forwarded  to  him  for 
review. 

(ii)  For  activities  in  the  chain  of  com¬ 
mand  of  the  Commandant  of  the  Marine 
Corps,  review  will  be  accomplished  by 
the  officer  ordinarily  exercising  general 
courts-martial  jurisdiction  over  the  com¬ 
mand.  In  the  event  review  by  any  of  the 
foregoing  is  impracticable  (e.g.,  because 
of  the  absence  or  lack  of  a  staff  judge  ad¬ 
vocate)  any  other  officer  authorized  to 
convene  general  courts-marital  may  be 
requested  to  accept  records  of  trial  for  re¬ 
view.  Only  if  all  reasonably  available  of¬ 
ficers  exercising  general  court-martial 
jurisdiction  find  it  impracticable  to  grant 
such  request  will  the  records  be  for¬ 
warded  directly  to  the  Navy  AppeUate 
Review  Activity  for  review  by  the  Navy 
Court  of  Military  Review.  If  so  forwarded, 
they  shall  be  accompanied  by  a  letter 
stating  the  reasons  why  review  under  10 


U.S.C.  865(b)  was  not  accomplished  in 
the  field. 

(3)  Disagreement  between  reviewing 
authority  and  his  staff  judge  advocate. 
If  the  reviewing  authority  is  in  disagree¬ 
ment  with  his  staff  judge  advocate  as  to 
any  matter  of  law,  he  shaU  take  such 
action  on  the  record  as  is  within  his  dis¬ 
cretionary  powers  notwithstanding  the 
disagreement,  and  shall  transmit  the 
record  of  trial,  with  an  expression  of  his 
own  views  as  to  the  matters  of  law  in¬ 
volved  in  the  disagreement,  to  the  Navy 
AppeUate  Review  Activity  for  review  by 
the  Navy  Court  of  MUitary  Review. 

(4)  Disapproval  of  bad  conduct  dis¬ 
charge  by  reviewing  authority.  If  a  re¬ 
viewing  authority  determines  that  he  wiU 
not  approve  that  portion  of  the  sentence 
which  provides  for  a  bad  conduct  dis¬ 
charge,  he  shall,  prior  to  placing  his  ac¬ 
tion  upon  the  record,  cause  the  record  to 
be  reviewed  by  a  judge  advocate  in  ac¬ 
cordance  with  10  U.S.C.  865(c),  and  in 
the  manner  set  forth  in  paragraph  (2) 
(3)  of  this  section. 

(c)  Special  courts-martial  tried  in 
joinder  or  in  common.  When  one  or  more 
of  the  sentences  adjudged  in  cases  tried 
in  joinder  or  in  common  require  review 
only  under  paragraph  94a(2) ,  MCJM  (not 
involving  an  approved  bad  conduct  dis¬ 
charge),  and  the  remaining  sentence  or 
sentences  require  review  under  para¬ 
graph  94a(3),  MC7M  (Including  an  ap¬ 
proved  bad  conduct  discharge),  the  of¬ 
ficer  exercising  general  court-martial 
jurisdiction  shaU  cause  each  of  the  sen¬ 
tences  to  be  reviewed  in  accordance  with 
the  appUcable  paragraph  of  the  MCM. 
In  his  action  on  the  sentence  or  sentences 
requiring  review  under  paragraph  94a(3) , 
MCM,  he  shall  state  that  the  sentence  or 
sentences  requiring  review  only  under 
paragraph  94a (2),  MCM,  have  been  re¬ 
viewed  in  accordance  with  10  U.S.C,  765 
(c) .  The  original  of  the  action  or  review 
taken  on  the  sentence  or  sentences  re¬ 
quiring  review  only  under  paragraph 
94a(2) ,  MCM,  shall  be  filed  with  the  copy 
or  copies  of  the  record  in  the  files  of  the 
officer  exercising  general  court-martial 
jurisdiction,  and  a  copy  of  such  action  or 
review  shall  be  attached  to  the  record 
forwarded  to  the  Judge  Advocate  Gen¬ 
eral,  together  with  the  action  taken  on 
the  sentence  or  sentences  requiring  re¬ 
view  under  paragraph  94a(3),  MCM. 

§  719.126  Action  on  nperial  couiiK- 
martial  by  general  court-martial  con¬ 
vening  authorities. 

(a)  Suspension  of  sentences.  Officers 
exercising  general  court-martial  juris¬ 
diction  are  encouraged  to  suspend,  for  a 
probationary  period,  all  or  any  part  of 
a  sentence  when  such  action  would  pro¬ 
mote  discipline,  and  when  the  accui^’s 
prospects  for  rehabilitation  would  more 
hkely  be  enhanced  by  probation  than  by 
the  execution  of  all  or  any  part  of  the 
sentence  which  was  adjudged  and  ap¬ 
proved  by  the  convening  authority. 

(b)  Designation  of  places  of  confine¬ 
ment.  ’The  general  court-martial  ctmven- 
Ing  authority  who  orders  a  sentence  of 
confinement  Into  execution  subsequent 
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to  the  initial  action  of  the  convening  au¬ 
thority  on  the  record  shall  designate  the 
place  of  confinement  in  his  action  on  the 
record.  See  also  S  719.146. 

§  719.127  Super^’inion  over  rourt-niartial 
rc^'ords  and  their  diMpoMition  after 
review  in  the  field. 

(a)  JAG  supervision.  Records  of  all 
trials  by  courts-martial  in  the  naval 
service  are  under  the  supervision  of  the 
Judge  Advocate  General  of  the  Navy. 

(b)  Navy  Court  of  Military  Review 
cases.  After  completion  of  review  in  the 
field,  all  records  requiring  review  by  the 
Navy  Court  of  Military  Review  shall  be 
forwarded  to  the  Navy  Appellate  Re¬ 
view  Activity,  Office  of  the  Judge  Advo¬ 
cate  General,  Wsahington  Navy  Yard, 
Washington,  D.C.  20390. 

(c)  Other  general  court-martial  cases. 
General  court-martial  cases  which  do 
not  require  review  by  the  Navy  Court  of 
Militai7  Review  imder  10  U.S.C.  866(b) , 
shall  be  forwarded  to  the  Navy  Appellate 
Review  Activity,  Office  of  the  Judge  Ad¬ 
vocate  General,  Washington  Navy  Yard, 
Washington,  D.C.  20390. 

(d)  Summary  courts-martial  and  spe¬ 
cial  courts-martial  not  involving  a  bad 
conduct  discharge.  The  records  of  trial 
of  such  cases  shall  be  filed  as  provided  in 
§  719.136. 

§  719.128  Criminal  artivily,  diM'iplinary 
infractions,  and  court-martial  report. 

NAVJAG  Form  5800/9  (Rev.  4-69)  will 
be  prepared  by  each  supervisory  author¬ 
ity  for  semiannual  submission  to  the 
Judge  Advocate  General  (Code  007), 
Navy  Department,  Washington,  D.C. 
20370.  Reports  must  reach  the  Judge  Ad¬ 
vocate  General  no  later  than  January  31 
and  July  31  of  each  year.  Supplies  of 
NAVJAG  Form  5800/9  (Rev.  4-69)  are 
available  in  the  Forms  and  Publications 
Segment  of  the  Navy  Supply  System  un¬ 
der  Stock  No.  0105-100-8092.  A  sample 
form  is  set  forth  in  appendix  section  1-i.’ 

§  719.129  Remission  and  suspension. 

(a)  Authority  to  remit  or  suspend  sen¬ 
tences. — (1)  General.  Pursuant  to  the 
provisions  of  10  U.S.C.  874(a)  and  para¬ 
graph  97a,  MCM,  the  Under  Secretary  of 
the  Navy,  the  Assistant  Secretaries  of 
the  Navy,  the  Judge  Advocate  General, 
and  all  officers  exercising  general  court- 
martial  jurisdiction  over  the  command  to 
which  the  accused  is  attached  are  desig¬ 
nated  as  empowered  to  remit  or  sus¬ 
pend  any  part  or  amount  of  the  unexe¬ 
cuted  portion  of  any  sentence,  including 
all  uncollected  forfeitures,  other  than  a 
sentence  approved  by  the  President. 
However  the  Judge  Advocate  General 
shall  not  exercise  this  power  in  cases  in¬ 
volving  flag  or  general  officers,  and  offi¬ 
cers  exercising  general  court-martial 
jurisdiction  diall  not  exercise  this  power 
in  cases  involving  officers  or  warrant  offi¬ 
cers.  A  sentence  to  death  may  not  be 
suspended.  Any  action  authorized  by  this 
subsection  may  be  taken  without  regard 
to  whether  the  person  acting  has  previ¬ 
ously  approved  the  sent^ce. 
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(2)  Authority  of  Commanding  Officer, 
Naval  Disciplinary  Command.  Ports¬ 
mouth,  N.H.  Authority  of  the  Command¬ 
ing  Officer,  Naval  Disciplinary  Command, 
Portsmouth,  N.H.,  to  take  action  pursu¬ 
ant  to  10  U.S.C.  874(a),  other  than  re¬ 
mission  or  suspension  of  any  part  or 
amount  of  any  sentence  by  summary 
court-martial  or  of  a  sentence  by  speciaJ 
court-martial  which  does  not  include  a 
bad  conduct  discharge,  is  limited  to  the 
following; 

(i)  Effecting  actions  directed  by  the 
Secretary  following  clemency  review. 

(ii)  Remission  of  uncollected  forfeit- 
tures  in  the  cases  of  court-martial  pris¬ 
oners  who  are  to  be  returned  to  duty. 

(iil)  Remission  of  confinement,  not  in 
excess  of  5  days,  for  the  purpose  of  facili¬ 
tating  administration  by  adjusting  dates 
of  transfer  upon  completion  of  confine¬ 
ment.  Early  releases  in  excess  of  5  days 
may  be  granted  when  specifically  author¬ 
ized  by  the  Cffiief  of  Naval  Personnel. 

(iv)  In  the  event  of  an  emergency, 
where,  in  the  opinion  of  the  commanding 
officer,  the  requirement  to  remit  addi¬ 
tional  cemfinement  or  a  punitive  dis¬ 
charge  Is  of  such  immediate  nature  as  to 
preclude  the  normal  or  urgent  processes 
of  clemency  as  provided  by  SECNAV- 
INST  5815.3  series,  the  commanding 
officer  may  take  such  action  following 
report  of  the  circumstances  to,  and  hav¬ 
ing  received  concurrence  in  such  action 
of,  the  Secretary  of  the  Navy  (Naval 
Clemency  and  Parole  Board) . 

(3)  Inferior  courts-martial.  Paragraph 
97a,  MCM,  grants  power  to  remit  or  sus¬ 
pend  any  part  or  amount  of  the  imexe- 
cuted  portion  of  a  sentence  by  summary 
court-martial  or  of  a  sentence  by  special 
court-martial  which  does  not  include  a 
bad  conduct  discharge  to  the  officer  hav¬ 
ing  supervisory  authority  (§  719.125a) 
and  the  commanding  officer  of  the  ac¬ 
cused  who  has  immediate  authority  to 
convene  a  court  of  the  kind  that  ad¬ 
judged  the  sentence. 

(b)  Probationary  period.  All  suspen¬ 
sions  shall  be  of  the  conditional  remis¬ 
sion  type  and  shall  be  for  a  definite 
period  of  time.  The  running  of  the  period 
of  suspension  of  a  sentence  is  interrupted 
either  by  the  unauthorized  and  imex- 
cused  absence  of  the  probationer  or  by 
commencement  of  proceedingrs  to  vacate 
suspension  of  the  sentence.  The  nmning 
of  the  period  of  suspension  of  a  sentence 
resumes:  (1)  As  of  the  date  the  proba¬ 
tioner’s  unauthorized  and  unexcused  ab¬ 
sence  ends;  or  (2)  as  of  the  initial  date 
of  the  interruption  if  proceedings  to 
vacate  suspension  of  the  sentence  are 
concluded  without  vacation  of  the  sus¬ 
pension.  For  instructions  concerning  vol¬ 
untary  extension  of  enlistment  for  the 
purpose  of  serving  probation,  see  SEC- 
NAVINST  5815.3  series. 

(c)  Liaison  with  Naval  Clemency  and 
Parole  Board.  Officers  who  take  clemency 
action  pursuant  to  the  authority  of  para¬ 
graph  (a)  of  this  section  on  any  sentence 
which  includes  a  punitive  discharge  or 
confinement  for  8  months  or  more  shall 
C(x>rdinate  such  action  with  the  Naval 
Clemency  and  Parole  Board  in  accord¬ 


ance  with  the  provisions  of  SEC- 
NAVINST  5815.3  series, 

§  719.130  Effective  date  of  confinement 
and  forfeitures  when  previous  sen¬ 
tence  not  completed. 

(a)  Confinement.  When  a  prisoner 
serving  a  sentence  to  confinement  ad¬ 
judged  by  court-martial  is  convicted  by 
a  court-martial  for  another  offense  and 
sentenced  to  a  term  of  confinement,  the 
subsequent  sentence,  upon  being  ordered 
into  execution,  will  begin  to  nm  as  of 
the  date  adjudged  and  will  interrupt  the 
running  of  the  prior  sentence.  After  the 
subsequent  sentence  has  been  fully  exe¬ 
cuted,  the  prisoner  will  resume  the  serv¬ 
ice  of  any  unremitted  interrupted  sen¬ 
tence  to  confinement. 

(b)  Forfeitures.  If  forfeitures  are  be¬ 
ing  collected  pursuant  to  a  sentence  ad¬ 
judged  by  a  previous  court-martial  at 
the  time  the  convening  authority  takes 
action  approving  a  sentence  to  forfeit¬ 
ures  adjudged  by  a  subsequent  court- 
martial,  he  may,  in  his  discretion,  pro¬ 
vide  in  his  action  that  the  application 
of  forfeitiu-es  adjudged  by  the  latter 
coiurt-martial  will  be  deferred  until  the 
date  upon  which  the  sentence  to  forfeit¬ 
ures  adjudged  by  the  previous  court- 
martial  has  been  fully  executed. 

§719.131  Varation  of  suspension. 

(a)  Form  of  order.  The  forms  pre¬ 
scribed  in  Appendix  15e,  MCM,  shall  be 
used  for  promulgating  orders  vacating 
suspensions  of  sentences.  In  cases  where 
10  U.S.C,  871(c)  is  applicable  and  ap¬ 
pellate  review  is  not  complete,  the  final 
sentence  of  the  appropriate  form  may 
be  modified  to  read:  “Upon  completion 
of  appellate  review  pursuant  to  10  U.S.C. 
871(c),  the  sentence  as  affirmed  may  be 
executed  without  further  order.’’ 

(b)  Distribution  of  order.  'The  promul¬ 
gating  order  shall  be  distributed  in  ac¬ 
cordance  with  the  applicable  provisions 
of  §  719.124,  except  that  in  10  U.S.C.  872 
(a)  cases  the  original  promulgating  or¬ 
der  and  original  report  of  proceedings  to 
vacate  suspension  shall  be  forw'arded  to 
the  Judge  Advocate  General  for  attach¬ 
ment  to  the  record  of  trial. 

§  719.132  .Approval  of  senlenrcs  e\teii«l- 
ing  to  dismis<«al  of  an  ollirer. 

Pursuant  to  the  authority  of  10  U.S.C. 
871(b) ,  the  Under  Secretary  of  the  Navy 
and  the  Assistant  Secretaries  of  the 
Navy  are  designated  as  emirow^ered  to  ap¬ 
prove  sentences  extending  to  the  dis¬ 
missal  of  an  officer  (other  than  a  general 
or  flag  officer) ,  or  such  part,  amount,  or 
commuted  form  of  such  sentences  as 
they  see  fit,  and  to  suspend  the  execu¬ 
tion  of  any  part  of  the  sentence  as 
approved. 

§  719.133  Service  of  decision  of  Navy 
Court  of  Military  Review  on  accused. 

(a)  Promulgation  packages.  When,  in 
accordance  with  the  provisions  of  para¬ 
graph  100c,  MCM,  the  Judge  Advocate 
General  elects  not  to  certify  a  case  to 
the  U.S.  Court  of  MlDtary  Appeals,  a 
“promulgation  package’’  will  be  prepared 
by  his  office  and  forwarded  to  the  offi¬ 
cer  immediately  exercising  general 
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court-martial  jurisdiction  over  the 
command  to  which  the  accused  is  at¬ 
tached.  The  package  shall  Include  copies 
of  the  Navy  Court  of  Military  Review 
decision,  a  copy  of  the  initial  and  sup¬ 
plementary  court-martial  orders,  an  en¬ 
dorsement  (on  the  accused’s  copy  of  the 
decision)  notifying  him  of  his  right  to 
petiticwi  for  review,  a  form  of  petition 
for  review,  and  a  postcard  receipt  to  be 
signed  by  the  accused.  The  package  nor¬ 
mally  will  also  include  directions  to  take 
acticwi  in  accordance  with  the  provisions 
of  this  section;  however,  detailed  instruc¬ 
tions  may  be  included. 

(b)  Delay  in  service.  Delivery  of  the 
Navy  Court  of  Military  Review  decision 
to  the  accused  shall  be  accomplished  as 
soon  as  possible,  imless  delay  is  expressly 
author!^  by  the  Judge  Advocate  (gen¬ 
eral. 

(c)  Change  in  place  of  confinement.  To 
avoid  delay  in  service,  it  is  imperative 
that  the  Judge  Advocate  General,  as  well 
as  the  designated  confinement  activity, 
be  notified  when  the  place  of  confine¬ 
ment  or  temporary  custody,  as  designated 
in  the  initial  court-martial  order,  is 
changed.  In  additicxi,  any  activity  which 
receives  information  indicating  that  a 
promulgaton  package,  has  been  misad¬ 
dressed  because  of  any  such  change  shall 
Immediately  notify  those  concerned. 

(d)  Action  by  general  court-martial 
authority.  Upon  receipt  of  a  promulga¬ 
tion  package,  the  oCBcer  exercising  gen¬ 
eral  court-martial  jmlsdiction  will  deter¬ 
mine  whether  the  accused  is  still  under 
his  Jurisdiction. 

(1)  Accused  transferred.  If  the  ac¬ 
cused  has  been  transferred  frc»n  that 
jurisdiction,  the  package  will  be  for¬ 
warded  by  endorsement  (copy  to  Judge 
Advocate  General)  to  the  officer  cur¬ 
rently  exercising  general  court-martial 
jurisdicticxi  over  the  accused.  If  the  cur¬ 
rent  location  of  the  accused  is  \mknown, 
communication  by  expeditious  means  to 
the  convening  authority  should  be  ini¬ 
tiated,  keeping  the  Judge  Advocate  Gen¬ 
eral  informed. 

(2)  Accused  present.  If  the  accused  is 
rmder  the  jurisdiction  of  the  recipient 
of  the  promulgation  package  and  present 
within  his  command,  action  shall  be 
taken  as  follows: 

(i)  The  accused’s  copy  of  the  Navy 
Court  of  Military  Review  decision,  with 
the  endorsement  thereon,  and  the  peti¬ 
tion  for  review  form  shall  be  delivered 
to  the  accused. 

(ii)  The  accused’s  signature  should  be 
obtained  on  the  postcard  receipt.  If  the 
accused  refuses  to  sign  the  receipt,  a 
certificate  of  personal  service  reciting 
the  facts  shall  be  prepared. 

(iii)  The  date  of  service  shall  be  noted 
on  the  copy  of  the  Navy  Court  of  Military 
Review  decisitxi  marked  for  the  general 
court-martial  authority  and  the  copy 
marked  for  the  accus^’s  commanding 
officer,  if  appropriate,  and  the  copies  filed 
accordingly. 

(iv)  The  postcard  receipt  or  certificate 
of  perscoial  service  shovild  be  forwarded 
promptly  to  the  Judge  Advocate  General. 

(3)  Accused  on  leave  awaiting  appel¬ 
late  review  or  administratively  separated 


prior  to  completion  of  appellate  review. 
If  the  accus^  is  on  leave  awaiting  ap¬ 
pellate  review  piirsuant  to  the  provisions 
of  the  Bureau  of  Naval  Personnel  Man¬ 
ual  or  the  Marine  Corps  Manual,  as  ap¬ 
propriate,  or  if  the  accused  has  been 
administratively  separated  prior  to  com¬ 
pletion  of  appellate  review,  the  following 
shall  apply: 

(i)  Service  shall  be  made  by  registered 
mail,  return  receipt  requested,  in  ac¬ 
cordance  with  the  provisions  of  those 
manuals. 

(ii)  Signature  on  the  return  receipt  by 
anyone  at  the  accused’s  leave  address 
(or  address  of  record  if  administratively 
separated)  shall  constitute  notification 
as  of  the  date  of  the  receipt  to  the  ac¬ 
cused  of  the  decision  of  the  Navy  Coiut; 
of  Military  Review  and  shall  commence 
the  running  of  the  30 -day  appeal  period. 

(iii)  The  general  court-martial  au¬ 
thority  shall  cause  a  certificate  of  service 
by  regristered  mail  to  be  executed  and  to 
be  mailed,  together  with  the  return  re¬ 
ceipt  to  the  Judge  Adv(x;ate  General. 

(iv)  If  no  signed  return  receipt  is  re¬ 
ceived  (for  example,  because  the  accused 
has  changed  his  address  without  notify¬ 
ing  his  commanding  officer),  construc¬ 
tive  service  shall  be  made  in  the  manner 
prescribed  in  paragraph  (d)  (4)  of  this 
section. 

(4)  Accused  absent  or  not  at  leave  ad¬ 
dress  or  home  of  record.  When  delivery 
cannot  be  made  to  an  accused  because 
he  is  absent  without  leave  from  his  as¬ 
signed  ship  or  station,  or  because,  having 
been  granted  leave  under  the  provisions 
of  the  Bureau  of  Naval  PersOTUiel  Manual 
or  the  Marine  Corps  Manual,  as  ai^iro- 
priate,  he  has  chaixged  his  address  with¬ 
out  notifying  his  commanding  officer,  or 
because,  having  been  administratively 
separated,  he  has  changed  the  address 
listed  as  his  home  of  record  at  the  time 
of  his  sepcuatlon  without  notifying 
proper  authorities,  if  appropriate,  con¬ 
structive  service  may  be  made' by  certifi¬ 
cate  of  attempted  service,  in  accord¬ 
ance  with  the  following: 

(i)  Execution  of  certificate  of  at¬ 
tempted  service.  ’The  certificate  of  at¬ 
tempted  service  shall  be  executed  in 
quintuplicate  by  the  officer  attempting 
service,  and  shall  show  the  date,  place, 
and  manner  in  which  service  was  at¬ 
tempted.  In  addition.  It  shall  show  either 
(a)  that  personal  service  could  not  be 
made  because  the  accused  was  absent 
without  authority  frmn  his  assigned  ship 
or  station,  or  (b)  that  service  by  regis¬ 
tered  mail,  return  receipt  requested, 
could  not  be  made  at  the  accused’s  leave 
address  because  he  changed  such  address 
without  notifying  his  commanding  officer 
(or  such  other  facts  showing  why  a  re¬ 
turn  receipt  was  not  obtained).  There 
shall  be  attached  to  the  certificate  of 
attempted  service  as  enclosures  thereto 
an  authenticated  extract  copy  of  the 
entry  in  the  service  record  or  the  service 
record  book  of  the  accused  relating  to 
his  unauthorized  absence  or  adminis¬ 
trative  separation  or  relating  to  his  leave 
imder  the  provisions  of  the  Bureau  of 
Naval  Personnel  Manual  or  the  Marine 
Corps  Manual,  as  appropriate,  and  an 


authenticated  copy  of  Form  DD  553 
(Deserter- Absentee  Wanted  by  Armed 
Forces),  if  issued,  or  the  returned  en¬ 
velope  showing  the  reason  for  nonde¬ 
livery  of  attempted  service  by  registered 
mail. 

(ii)  Distribution.  Two  copies  of  the  cer¬ 
tificate  of  attempted  service  shall  be  for¬ 
warded  to  the  Judge  Advocate  General. 
One  copy  shall  be  forwarded  to  the  Chief 
of  Naval  Personnel  or  to  the  Comman¬ 
dant  of  the  Marine  Corps,  as  appropriate. 
Two  copies  shall  be  retained  by  the  of¬ 
ficer  immediately  exercising  general 
court-martial  jurisdiction  over  the  ac¬ 
cused. 

(c)  Return  of  accused  within  appeal 
period.  If  the  accused  returns  to  his 
assigned  ship  or  station  or  advises  his 
commanding  officer  of  his  correct  ad¬ 
dress  within  the  30-day  appeal  period,  a 
copy  of  the  promulgation  p>ackage  and  a 
copy  of  the  certificate  of  attempted  serv¬ 
ice  shall  be  served  upon  him.  If  he  returns 
to  the  naval  service  within  the  appeal 
period  at  some  place  other  than  his  as¬ 
signed  ship  or  station,  the  promulgation 
package  and  a  copy  of  the  certificate  of 
attempted  service  shall  be  transmitted 
by  the  most  expeditious  means  to  such 
place  for  perscmal  service  upon  him.  In 
either  case,  the  required  endorsement, 
notifying  the  accused  of  his  right  to  pe¬ 
tition  the  U.S.  Court  of  Military  Appeals, 
should  be  modified  by  an  appropriate 
endorsement  informing  him  that  his  ap¬ 
peal  period  is  limited  to  30  days  from 
the  date  of  the  certificate  of  attempted 
service.  A  receipt  from  the  accused  for  his 
copy  of  the  decision  of  the  Navy  Court  of 
Military  Review  and  for  the  certificate  of 
attempted  service  shall  be  obtained  and 
forwarded  to  the  Judge  Advocate  Gen¬ 
eral. 

(d)  Effect  of  constructive  service.  Con¬ 
structive  service  constitutes  notification 
to  the  accused  of  the  decision  of  the  Navy 
Court  of  Military  Review  and  commences 
the  running  of  the  30-day  appeal  period 
within  which  he  may  petition  the  U.S. 
Coiut  of  Military  Appeals  for  grant  of 
review.  At  the  termination  of  the  30-day 
appeal  period,  action  will  be  taken  in  the 
same  manner  as  though  the  accused  had 
been  served  personally  or  by  registered 
mail  on  the  date  of  the  execution  of  the 
certificate  of  attempted  service. 

(e)  Form.  The  form  set  forth  in 
Appendix  section  1-j  ^  is  recommended 
but  may  be  modified  as  necessary  to  meet 
the  requirements  of  a  particular  case. 

§  719.134  Execution  of  8entenre. 

(a)  General.  When  the  sentence  of  an 
enlisted  man  or  warrant  officer  as  af¬ 
firmed  by  the  Navy  Court  of  Military  Re¬ 
view  includes,  unsuspended,  a  dishon¬ 
orable  or  bad  conduct  discharge,  or  con¬ 
finement  for  1  year  or  more,  it  may 
not,  except  as  provided  in  S  719.135,  be 
executed  until  completion  of  appellate 
review,  l.e.,  expiration  of  the  30-day  ap¬ 
peal  period  if  no  petition  for  review  is 
filed,  or  final  review  by  the  U.S.  Court  of 
Military  Appeals.  When  such  sentence  as 
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affirmed  by  the  Navy  Court  of  Military 
Review  does  not  include,  unsuspended, 
a  dishonorable  or  bad  conduct  discharge, 
or  confinement  for  1  year  or  more,  it 
may  be  executed  without  further  delay. 
See  S  719.124  for  requirements  concern¬ 
ing  issuance  of  promulgating  orders. 

(b)  Execution  of  punitive  discharge. 
In  addition  to  the  foregoing  require¬ 
ments,  and  notwithstanding  the  fact  that 
the  sentence  may  have  been  duly  ordered 
executed,  a  punitive  discharge  may  not 
in  fact  be  executed  until  the  provisions 
of  8ECNAVINST  5815.3  series  have  been 
complied  with. 

§  719.135  Request  for  immediate  execu¬ 
tion  of  discharge. 

(a)  GeneraX.  Prior  to  completion  of  ap¬ 
pellate  review,  an  accused  may  request 
immediate  execution  of  the  imexecuted 
portion  of  his  sentence,  following  com¬ 
pletion  of  the  confinement  portion  there¬ 
of,  if  any,  in  those  cases  in  which  his 
sentence  as  affirmed  by  the  Navy  Court 
of  Military  Review: 

(1)  Includes  an  unsuspended  punitive 
discharge;  and 

(2)  Either  does  not  include  confine¬ 
ment,  or  the  confinement  portion  there¬ 
of  has  been  or  will  be  completed  prior  to 
30  days  from  the  date  the  accused  is 
served  with  a  copy  of  the  Navy  Court 
of  Military  Review  decision. 

(b)  Conditions  of  approval.  Such  re¬ 
quests  may  be  approved  by  the  officer 
exercising  general  court-martial  juris¬ 
diction  subject  to  the  following  condi¬ 
tions: 

(1)  That  the  accused  has  received  a 
copy  of  the  decision  of  the  Navy  Court 
of  Military  Review  in  his  case; 

(2)  That  the  accused  has  had  fully  ex¬ 
plained  to  him  his  right  to  petition  the 
U.S.  Court  of  Military  Appeals  for  grant 
of  review; 

(3)  That  the  accused  does  not  have  an 
appeal  pending  before  the  U.S.  Court  of 
Military  Appeals; 

(4)  That  the  accused  does  not  intend 
to  appeal  to  the  U.S.  Coiu-t  of  Military 
Appeals  but,  nevertheless,  understands 
that  his  request  for  immediate  release 
does  not  affect  his  right  seasonably  to 
petition  the  U.S.  Court  of  Military  Ap¬ 
peals; 

(5)  That  the  accused  has  consulted 
counsel  of  his  own  choice;  and 

(6)  That  Naval  Clemency  and  Parole 
Board  review,  imder  the  provisions  of 
SECNAVINST  5815.3  series,  if  appli¬ 
cable,  has  been  completed. 

(c)  Execution  of  unexecuted  portion 
of  sentence.  Upon  approval  of  such  re¬ 
quests,  the  officer  exercising  general 
court-martial  jurisdiction  shall  order  the 
unexecuted  portion  of  the  sentence  to 
be  duly  executed. 

(d)  Form  of  request  for  immediate  ex¬ 
ecution  of  discharge.  The  prescribed  form 
is  set  forth  in  Appendix  section  l-k.‘ 
Three  signed  copies  of  the  request  shall 
be  transmitted  to  the  Judge  Advocate 
General. 

§  719.136  failing  of  court-martial  rec¬ 
ords. 

(a)  General  courts-martial.  All  rec¬ 
ords  of  tried  by  general  court-martial 

*  Filed  as  part  of  the  original  document. 
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shall,  after  completion  of  final  action,  be 
filed  in  the  Office  of  the  Judge  Advocate 
General. 

(b)  Special  courts-martial.  Records  of 
trial  by  special  court-martial  which  (1) 
involve  an  officer  accused  or  (2)  have 
been  acted  upon  by  the  Navy  Court  of 
Military  Review,  including  those  cases 
which  have  been  returned  to  the  officer 
exercising  general  court-martial  juris¬ 
diction  for  further  action,  shall,  after 
completion  of  final  action,  be  filed  in  the 
Office  of  the  Judge  Advocate  General.  All 
other  special  court-martial  records  shall 
be  filed  in  the  manner  provided  below 
for  summary  courts-martial. 

(c)  Summary  courts-martial — (1) 
Shore  activities.  Officers  having  super¬ 
visory  authority  over  shore  activities  shall 
retain  original  records  for  a  period  of 
two  years  after  final  action.  At  the  ter¬ 
mination  of  such  retention  period,  the 
original  records  of  proceeding  shall  be 
transferred  to  the  National  Personnel 
Records  Center,  GSA  (Military  Personnel 
Records) ,  9700  Page  Boulevard,  St.  Louis, 
MO  63132. 

(2)  Fleet  activities.  Officers  having 
supervisory  authority  who  are  in  com¬ 
mand  of  fleet  activities,  including  Fleet 
Air  Wings  and  Fleet  Marine  Forces,  shall 
retain  original  records  of  proceedings  for 
a  period  of  3  months.  At  the  termi¬ 
nation  of  such  retention  period,  the  orig¬ 
inal  records  of  proceedings  shall  be 
transferred  to  the  National  Personnel 
Records  Center,  GSA  (Military  Person¬ 
nel  Records),  9700  Page  Boulevard,  St. 
Louis,  MO  63132. 

Subpart  E — Miscellaneous  Matters 

§  719.137  Financial  refiponsibility  for 
roMta  incurred  in  support  of  courts- 
martial. 

Financial  responsibility  for  costs  in¬ 
curred  as  the  result  of  necessary  activi¬ 
ties  of  appointees  to  or  witnesses  called 
before  courts-martial  will  be  governed 
by  the  following:  . 

(a)  Travel,  per  diem,  and  fees.  (1)  The 
costs  of  travel  and  per  diem  of  military 
personnel  and  civilian  employees  of  the 
Navy,  but  excluding  that  of  personnel 
attached  to  the  office  of  the  Officer  in 
Charge,  U.S.  Navy-Marine  Corps  Judi¬ 
ciary  Activity,  and  branch  offices  thereof, 
when  acting  as  military  judges  of  gen¬ 
eral  courts-martial,  will  be  charged  to 
the  operation  and  maintenance  allotment 
which  supports  temporary  additional 
duty  travel  for  the  convening  authority 
of  the  court-martial.  Such  costs  incurred 
by  personnel  attached  to  the  office  of  the 
Officer  in  Charge,  U.S.  Navy-Marine 
Corps  Judiciary  Activity,  and  branch 
offices  thereof,  when  acting  as  military 
judges  of  general  courts-martial  will  be 
charged  to  the  operation  afid  mainte¬ 
nance  allotment  of  the  Judge  Advocate 
General. 

(2)  Subject  to  obtaining  authorization 
from  the  Conunandant  of  the  Naval  Dis¬ 
trict  or  the  Fleet  or  Force  Commander 
concerned,  the  costs  of  fees  and  mileage 
of  civilians,  other  than  employees  of  the 
Navy,  will  be  charged  as  follows: 

(1)  When  the  convening  authority  Is  a 
Navy  activity,  costs  will  be  charged  to 
appropriation  “Operation  and  Mainte- 
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nance.  Navy’’  funds  administered  by  the 
Biu'eau  of  Naval  Personnel. 

(ii)  When  the  convening  authority  is 
a  Marine  Corps  command,  costs  will  be 
charged  to  the  operating  budget  which 
supports  the  temporary  additional  duty 
travel  for  the  convening  authority. 

(b)  Services  and  supplies.  (1)  The  fol¬ 
lowing  costs  of  services  and  supplies  pro¬ 
vided  by  an  activity  in  support  of  courts- 
martial  will  be  charged  to  the  operation 
and  maintenance  allotment  of  the  con¬ 
vening  authority: 

(1)  In-house  costs  which  are  direct, 
out-of-pocket,  identifiable,  and  which 
total  $100  or  more  in  a  calendar  month; 
and 

(ii)  Costs  which  arise  under  contracts 
which  were  entered  into  in  support  of 
courts-martial. 

(2)  All  other  costs  of  services  and  sup¬ 
plies  will  be  absorbed  by  the  operatiem 
and  maintenance  allotment  of  the  activ¬ 
ity,  which  provides  the  services  or  sup¬ 
plies. 

§  719.138  Fees  of  civilian  witnesses. 

(a)  Method  of  Payment:  The  fees 
and  mileage  of  a  civilian  witness  shall 
be  paid  by  the  disbursing  officer  of  the 
command  of  a  convening  authority  or 
appointing  aifthorlty  or  by  the  disburs¬ 
ing  officer  at  or  near  the  place  where  the 
tribimal  sits  or  where  a  depositicxi  is 
taken  when  such  disbiu'sing  officer  is  pre¬ 
sented  a  properly  completed,  public 
voucher  or  such  fees  and  mileage,  signed 
by  the  witness  and  certified  by  one  of  the 
following: 

(1)  Trial  counsel  or  assistant  trial 
counsel  of  the  court-martial. 

(2)  Summary  court. 

(3)  Counsel  for  the  court  in  a  court 
of  inquiry. 

(4)  Recorder  or  junior  member  of  a 
board  to  redress  injuries  to  property. 

(5)  Military  or  civil  officer  before 
whom  a  depositicoi  is  taken. 

(i)  The  public  voucher  must  be  accom¬ 
panied  by  a  subpoena  or  invitational 
orders  (Joint  Travel  Regulations,  vol.  2, 
chap.  5),  and  by  a  certified  copy  of  the 
order  appointing  the  coiuii-martial,  court 
of  inquiry,  or  investigation.  If,  however,  a 
deposition  is  taken  before  charges  are 
referred  for  trial,  the  fees  and  mileage  of 
the  witness  concerned  shall  be  paid  by 
the  disbursing  officer  at  or  near  the  place 
where  the  deposition  is  taken  upon  pres¬ 
entation  of  a  public  voucher,  properly 
completed  as  hereinbefore  prescribed, 
and  accompanied  by  an  order  from  the 
officer  who  authorized  the  taking  of  the 
deposition,  subscribed  by  him  and  direct¬ 
ing  the  disbursing  officer  to  pay  to  the 
witness  the  fees  and  mileage  supported 
by  the  public  voucher.  When  the  civilian 
witness  testifies  outside  the  United 
States,  its  territories  and  possessions, 
the  public  voucher  must  be  accompanied 
by  a  certified  copy  of  the  order  appoint¬ 
ing  the  court-martial,  court  of  inquiry, 
or  investigatiem,  and  by  an  order  from 
the  convening  authority  or  appointing 
authority,  subscribed  by  him  and  direct¬ 
ing  the  disbursing  officer  to  pay  to  the 
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witness  the  fees  and  mileage  supported 
by  the  public  voucher. 

(b)  Obtaining  money  for  advance 
tender  or  payment:  Upon  written  request 
by  one  (rf  the  officers  listed  In  paragraph 
(a)  of  this  section,  the  disbiirsing  officer 
imder  the  command  of  the  convening  or 
appointing  authority,  or  the  disbursing 
officer  nearest  the  place  where  the  wit¬ 
ness  is  found,  will,  at  once,  provide  any 
of  the  persons  listed  in  paragraph  (a)  of 
this  secticm,  or  any  other  officer  or  person 
designated  for  the  purpose,  the  required 
amoimt  of  money  to  be  tendered  or  paid 
to  the  witnesses  for  mileage  and  fees  for 
one  day  of  attendance.  The  person  so 
receiving  the  money  for  the  purpose 
named  shall  furnish  the  disbursing  offi¬ 
cer  concerned  with  a  prwer  receipt. 

(c)  Reimbursement:  If  an  officer 
charged  with  serving  a  subpoena  pays 
from  his  personal  fimds  the  necessary 
fees  and  mileage  to  a  witness,  taking  a 
receipt  therefor,  he  is  entitled  to  reim¬ 
bursement  upon  submitting  to  the  dis¬ 
bursing  officer  such  receipt,  together  with 
a  certificate  of  the  apprwriate  perswi 
named  In  paragraph  (a)  of  this  secticm, 
to  the  effect  that  the  pa3mient  was  neces¬ 
sary. 

(d)  Certificate  of  person  before  whom 
deposition  is  taken:  The  certificate  of 
the  perscm  named  In  paragraph  (a)  of 
this  section,  before  whom  the  witness 
gave  his  deposition,  will  be  evidence  of 
the  fact  and  period  of  attendance  of  the 
witness  and  the  place  from  which  siun- 
moned.  See  paragraph  117b(9) ,  MCM. 

(e)  Payment  of  accrued  fees:  The  wit¬ 
ness  may  be  paid  accrued  fees  at  his  re¬ 
quest  at  any  time  during  the  period  of  at¬ 
tendance.  The  disbm^g  officer  will 
make  such  interim  payment  (s)  upon  re¬ 
ceipt  of  properly  executed  certificate(s). 
Upon  his  discharge  from  attendance,  the 
witness  will  be  paid.  up<m  the  execution 
of  a  certificate,  a  final  amount  covering 
impaid  fees  and  travel,  including  an 
amount  for  return  travel.  Payment  for 
return  travel  will  be  made  up(m  the  basis 
of  the  actual  fees  and  mileage  allowed 
for  travel  to  the  coiui;,  or  place  desig¬ 
nated  for  taking  a  deposition. 

(f)  Computation:  Travel  expenses 
shall  be  determined  (m  the  basis  of  the 
shortest  usually  traveled  route  in  ac¬ 
cordance  with  official  schedules.  Reason¬ 
able  allowance  will  be  made  for  imavoid- 
able  detention. 

(g)  Nontransferability  of  accoimts: 
Accounts  of  civilian  witnesses  may  not  be 
transferred  or  assigned. 

(h)  Signatures.  Signatmes  of  wit¬ 
nesses  signed  by  mark  must  be  witnessed 
by  two  persons. 

<i)  Rates  for  civilian  witnesses  pre¬ 
scribed  by  law. 

(1)  Civilian  witnesses  not  in  Govern¬ 
ment  employ.  A  civilian  not  in  Govern¬ 
ment  employ,  who  is  compelled  or  re¬ 
quired  to  testify  as  a  witness  before  a 
naval  tribunal,  or  at  a  place  where  his 
deposition  is  to  be  taken  for  use  before 
such  court  or  fact-finding  body,  will 
receive : 

(1)  $20  for  each  day’s  actual  attend¬ 
ance  and  for  the  time  necessarily  oc¬ 


cupied  in  going  to  and  returning  from 
the  place  of  attendance. 

(ii)  $16  per  day  for  expenses  of  sub¬ 
sistence  (including  the  time  necessarily 
occupied  in  going  to  and  returning  from 
the  place  of  attendance)  if  the  witness 
attends  at  a  point  so  far  removed  from 
his  residence  as  to  prohibit  return  there¬ 
to  from  day  to  day. 

(ill)  10  cents  per  mile  for  going  from 
and  returning  to  his  place  of  residence, 
provided  such  travel  is  performed  as  a 
direct  result  of  being  compelled  or  re¬ 
quired  to  appear  as  a  witness.  Regardless 
of  the  mode  of  travel  employed  by  Ihe 
witness,  computation  of  mileage  in  this 
respect  shall  be  made  on  the  basis  of  a 
uniform  table  of  distances  adopted  by 
the  Attorney  General  (Rand  McNally 
Standard  Highway  Mileage  Guide  or  any 
other  generally  accepted  highway  mile¬ 
age  guide  which  contains  a  short-line 
nationwide  table  of  distances  and  which 
is  designated  by  the  Assistant  Attorney 
General  for  Administration  for  such 
purpose) .  With  respect  to  travel  in  areas 
for  which  no  such  highway  mileage  guide 
exists,  mileage  shall  be  computed  on  the 
basis  of  (a)  the  mode  of  travel  actually 
employed,  (b)  a  usually  traveled  route, 
and  (c)  distances  as  generally  accepted 
in  the  locality.  In  lieu  of  the  mileage 
allowance  provided  for  herein,  witnesses 
who  are  required  to  travel  between  Ha¬ 
waii,  Puerto  Rico,  the  territories  and 
possessions,  or  to  and  from  the  conti¬ 
nental  United  States,  shall  be  entitled  to 
the  actual  expenses  of  travel  at  the  low¬ 
est  first  class  rate  available  at  the  time 
of  reservation  for  passage  by  the  means 
of  transportation  employed. 

(iv)  Paragraph  (i)(l)  of  this  section 
shall  not  apply  to  Alaska.  See  28  CFR 
21.3  for  fees  and  allowances  of  witnesses 
in  Alaska,  or  the  Judge  Advocate  General 
will,  upon  request,  furnish  the  ciu’rent 
applicable  rates. 

(V)  Further,  nothing  in  paragraph  (1) 
(1)  of  this  section  shall  be  construed 
as  authorizing  the  payment  of  attend¬ 
ance  fees,  mileage  allowances,  or  sub¬ 
sistence  fees  to  witnesses  for:  (a)  At¬ 
tendance  or  travel  which  is  not  per¬ 
formed  either  as  a  direct  result  of  being 
comijelled  to  testify  pursuant  to  a  sub- 
pena  or  as  a  direct  result  of  the  issuance 
of  Invitational  orders;  or  (b)  for  travel 
which  is  performed  prior  to  being  duly 
summoned  as  a  witness;  or  (c)  for  travel 
returning  to  their  places  of  residence  if 
the  travel  from  their  places  of  residence 
does  not  qualify  for  payment  \mder  this 
subsection. 

(2)  Civilian  witnesses  in  Government 
employ.  A  civilian  in  the  employ  of  the 
Government,  when  summoned  as  a  wit¬ 
ness.  shall  be  paid  (i)  his  necessary  ex¬ 
penses,  incident  to  travel  by  common 
carrier  or,  if  travel  is  made  by  privately 
owned  automobile,  mileage  at  the  rate 
of  10  cents  per  mile,  and  (11)  a  per  diem 
allowance  at  the  rate  of  $25  in  lieu  of 
subsistence  within  the  continental  limits 
of  the  United  States.  In  Alaska,  Hawaii, 
and  outside  the  United  States,  he  shall 
be  paid  at  the  maximum  rates  prescribed 
by  the  Bureau  of  the  Budget  pursuant  to 


the  Travel  Expense  Act  of  1949,  as 
amended  (5  U.S.C.  5702) .  Such  per  diem 
allowance  shall  be  paid  in  accordance 
with  the  provisions  of  the  Standardized 
Government  Travel  Regulations  (see 
NCPI  4650) .  If  the  tribunal  is  in  session 
at  the  place  where  the  civilian  witness 
in  the  employ  of  the  Government  is  sta¬ 
tioned,  he  shall  receive  no  allowance. 

(j)  Nothing  in  this  paragraph  shall 
be  construed  as  permitting  or  requir¬ 
ing  the  payment  of  fees  to  those  wit¬ 
nesses  not  requested  in  accordance 
vith  paragraph  115a,  MCM,  or  whose 
testimony  is  determined  not  to  meet  the 
standards  of  relevancy  and  materiality 
set  forth  in  that  paragraph. 

(k)  Expert  witnesses:  (1)  The  con¬ 
vening  authority  will  authorize  the  em¬ 
ployment  of  an  expert  witness  and  will 
fix  the  limit  of  cmnpensation  to  be  paid 
such  expert  on  the  basis  of  the  normal 
compensation  paid  by  United  States  at¬ 
torneys  for  attendance  of  a  witness  of 
such  standing  in  United  States  courts 
in  the  area  involved.  Information  con¬ 
cerning.  such  normal  compensation  may 
be  obtained  from  the  staff  judge  advocate 
of  the  local  area  coordinator.  Convening 
authorities  at  overseas  ccHnmands  will 
adhere  to  fees  paid  such  witnesses  in  the 
Hawaiian  area  and  may  obtain  informa¬ 
tion  as  to  the  limit  of  such  fees  from 
the  Commandant  of  the  Fcmrteenth  Na¬ 
val  District.  See  paragraph  (1)  of  this 
section  for  fees  payable  to  foreign  na¬ 
tionals. 

(2)  The  provisions  of  paragraph  (i) 
of  this  section  are  applicable  to  expert 
witnesses.  However,  the  expert  witness 
fee  prescribed  by  the  convening  authority 
will  be  paid  in  lieu  of  ordinary  attend¬ 
ance  fees  (m  those  days  the  witness  is 
required  to  attend  the  court. 

(3)  An  expert  witness  employed  in 
strict  accordance  with  paragraph  116, 
MCTM,  may  be  paid  compensation  at  the 
rate  prescribed  in  advance  by  the  official 
empowered  to  authorize  his  employment 
(11  Comp.  Gen.  504).  In  the  absence 
of  such  authorization,  no  fees  other  than 
ordinary  witness  fees  may  be  paid  for 
the  employment  of  an  individual  as  an 
expert  witness.  After  an  expert  witness 
has  testified  pursuant  to  such  employ¬ 
ment,  the  certificate  of  one  of  the  offi¬ 
cers  listed  in  subsection  a  above,  when 
presented  to  the  disbursing  officer,  shall 
also  enclose  a  certified  copy  of  the  au¬ 
thorization  of  the  convening  authority, 

(l)  Payment  of  witness  fees  to  for¬ 
eign  nationals:  Officers  exercising  gen¬ 
eral  court-martial  Jurisdiction  in  areas 
other  than  a  State  of  the  United  States 
shall  establish  rates  of  compensation  for 
payment  of  foreign'  nationals  who  tes¬ 
tify  as  witnesses,  including  expert  wit¬ 
nesses,  at  com-ts-martial  convened  in 
such  areas. 

§  719.139  Warrants  of  attarlimenl. 

Warrants  of  attachment  shall  not  be 
Issued  without  prior  approval  of  the 
Judge  Advocate  General,  acting  for  the 
Secretary  of  the  Navy,  in  each  case. 
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§  719.140  Security  of  classified  matter 
in  judicial  proceedings. 

(a)  General.  Every  precaution  shall 
be  taken  by  convening  authorities,  mili¬ 
tary  Judges,  presidents  of  special  courts- 
martial,  siunmary  courts,  and  trial  coun¬ 
sel  to  protect  the  security  of  classified 
matter  involved  in  Judicial  proceedings. 
If  a  trial  of  a  case  involves  secmity  in¬ 
formation  or  cryptographic  systems  and 
publications,  the  convening  authority, 
military  Judge,  president  of  a  special 
court-martial,  summary  coiu-t,  and  trial 
coimsel,  as  appropriate,  are  charged  with 
the  responsibility  of  ensuring  compliance 
with  applicable  provisions  of  the  De¬ 
partment  of  the  Navy  Security  Manual 
for  Classified  Information  paragraph  33f , 
MCM,  and  SECNAVINST  5511.4  series. 

(b)  Security  clearance  of  personnel.  If 
classified  matter  is  to  be  used  for  prose¬ 
cution,  appropriate  personnel  security 
clearances  in  accordance  with  the  De¬ 
partment  of  the  Navy  Security  Manual 
for  Classified  Information  must  be 
granted  to  all  members  of  the  coiirt, 
members  of  the  prosecution  and  defense, 
court  reporters  and  interpreters,  and  all 
other  persons  whose  presence  is  required 
when  classified  matter  is  introduced  be¬ 
fore  the  court.  If  the  accused  is  repre¬ 
sented  by  civilian  defense  coimsel,  such 
counsel  must  likewise  be  cleared  before 
classified  matter  may  be  disclosed  to  him. 
The  necessity  for  clearing  the  accused 
himself,  and  the  practicability  of  obtain 
ing  such  clearance  rests  in  the  sound  dis¬ 
cretion  of  the  convening  authority  and 
may  be  one  of  the  considerations  in  his 
determination  that  permission  to  try  a 
particular  case  be  requested  from  the 
Secretary  of  the  Navy  in  accordance  with 
the  provisions  of  paragraph  33f,  MCM. 
If  it  appears  during  the  course  of  a  trial 
that  classified  matter  will  be  disclosed, 
and  if  the  provisions  of  this  subsection 
have  not  been  complied  with,  the  military 
Judge  or  president  of  a  special  court- 
martial  or  siunmary  court  shall  adjourn 
the  court  and  refer  the  matter  to  the  con¬ 
vening  authority. 

(c)  Procedures  concerning  spectators. 
See  8  719.115  which  prescribes  proce¬ 
dures  necessary  to  prevent  the  dissemi¬ 
nation  of  classified  information  to  other 
than  authorized  persons. 

§  719.141  Court-martial  formH. 

(a)  List.  The  forms  listed  below  are 
used  in  courts-martial  by  the  naval  serv¬ 
ice: 

STD  1166  Public  Voucher  for  Fees  and  Mile¬ 
age  of  Witnesses. 

STD  1157  Claim  for  Fees  and  Mileage  of 
Witnesses. 

DD  453  Subpoena  for  Civilian  Witness. 

DD  454  Warrant  of  Attachment. 

DD  455  Report  of  Proceedings  to  Vacate 
Suspension. 

DD  456  Interrogatories  and  Depositions. 

DD  457  Investigating  Officer's  Report. 

DD  458  Charge  Sheet. 

DD  490  Verbatim  Record  of  Trial. 

DD  491  Summarhsed  Record  of  Trial. 

DD  493  Extract  of  Military  Records  of  Pre¬ 

vious  Convictions. 

DD  494  Court-Martial  Data  Sheet  (Op¬ 
tional). 

DD  1722  Request  tor  Trial  Before  Military 
Judge  Alone. 


NAVJAG  6800/9  Criminal  Activity,  Disci¬ 
plinary  Infractions  and  Court- 
Martial  Report  (Rev.  4-69). 
NAVJAO  5813/1  Court-Martial  Data  (Rev. 
4-«9). 

NAVJAO  5813/2  Court-Martial  Case  Report 
(Rev.  6-69). 

(b)  How  to  obtain  forms.  The  above- 
designated  forms  are  available  from  the 
Forms  and  Publications  Segment  of  the 
Navy  Supply  System  as  cognizance  sym¬ 
bol  ‘T”  material  and  may  be  obtained  In 
accordance  with  the  instructions  con¬ 
tained  in  Navy  Stock  List  of  Forms  and 
Publications,  NAVSUP  Publication  2002. 
Marine  Corps  activities  will  requisition 
forms  in  accordance  with  instructions 
contained  in  Chapter  22  of  Marine  Corps 
Unified  Material  Management  System 
Manual.  Marine  Corps  Order  P-4400.84. 

(c)  Forms  prescribed  by  M€M.  Where 
forms  are  prescribed  by  the  Manual  iox. 
Courts-Martial,  but  are  not  immedi¬ 
ately  available,  convening  authorities 
may  improvise  as  necessary,  using  the 
MCM  and  appendices  thereto  as  guides. 

§  719.142  Suspoiuion  of  counsel. 

(a)  General.  When  a  person,  military 
or  civilian,  has,  pursuant  to  paragraph 
43,  MCM,  and  these  regulations,  been 
suspended  from  acting  as  counsel  before 
courts-martial  and  the  Navy  Court  of 
Military  Review,  he  shall  not,  during  the 
period  of  such  suspension,  be  eligible  to 
so  act.  Such  suspension  is  separate  and 
distinct  from  any  matter  involving  con¬ 
tempt,  discussed  in  paragraphs  10  and 
118,  MCM,  and  from  withdrawal  of  cer¬ 
tification  made  pursuant  to  10  U.S.C. 
826  and  827. 

(b)  Grounds  for  suspension.  Suspen¬ 
sion  shall  be  accomplished  only  when, 
by  his  personal  or  professional  conduct, 
a  person  has  demonstrated  that  he  is 
so  lacking  in  competency,  integrity,  or 
ethical  or  moral  character  as  to  be  un¬ 
acceptable  as  counsel  before  a  court- 
martial  or  the  Navy  Court  of  Military 
Review.  Specific  grounds  for  suspension 
include,  but  are  not  limited  to: 

(1)  Demonstrated  incompetence  while 
acting  as  counsel  during  pretrial,  trial 
or  post-trial  stages  of  a  court-martial; 

(2)  Preventing  or  obstructing  Justice, 
including  the  deliberate  use  of  frivolous 
or  unwarranted  dilatory  tactics; 

(3)  Fabricating  papers  or  other  evi¬ 
dence; 

(4)  Tampering  with  a  witness; 

(5)  Abusive  conduct  toward  the  court- 
martial,  the  Navy  Court  of  Military  Re¬ 
view,  the  military  Judge,  or  opposing 
counsel; 

(6)  Flagrant  or  repeated  violations  of 
any  specific  rules  of  conduct  prescribed 
for  counsel  (see  paragraphs  42,  44,  46, 
and  48.  MCM) ; 

(7)  Conviction  of  an  offense  Involving 
moral  turpitude  or  conviction  of  a  vio¬ 
lation  of  10  U.S.C.  848; 

(8)  Disbarment  by  a  State  or  Federal 
court  or  the  U.S.  Court  of  Military 
Appeals;  or 

(9)  Indefinite  suspension  as  counsel  by 
the  Judge  Advocate  General  of  the  Army 
or  Air  Force  or  the  General  Counsel  of 
the  Treasury  Department. 


Action  to  suspend  should  not  be  initiated 
because  of  personal  prejudice  or  hostility 
toward  counsel,  nor  should  such  action 
be  initiated  because  counsel  has  pre¬ 
sented  an  aggressive,  zealous,  or  novel 
defense,  or  when  his  apparent  miscon¬ 
duct  as  counsel  stems  from  inexperience 
or  lack  of  instruction  in  the  performance 
of  legal  duties.  The  Code  of  Professional 
Responsibility  of  the  American  Bar  As¬ 
sociation  is  considered  to  be  generally 
applicable  as  rules  of  professional  con¬ 
duct  for  persons  acting  as  counsel  before 
naval  courts-martial  and  the  Navy  Court 
of  Military  Review,  and  is  quoted,  in 
part,  for  guidance: 

DR  2-110  Withdrawal  from  Employment 

,  (A)  In  general.  (1)  If  permission  for  with¬ 

drawal  from  employment  Is  required  by  the 
rules  of  a  tribunal,  a  lawyer  shaU  not  with¬ 
draw  from  emplojrment  In  a  proceeding 
before  that  tribunal  without  Its  permission. 

(2)  In  any  event,  a  lawyer  shall  not  with¬ 
draw  from  employment  until  he  has  taken 
reasonable  steps  to  avoid  foreseeable  prej¬ 
udice  to  the  rights  of  his  client.  Including 
giving  due  notice  to  his  client,  allowing  time 
for  employment  of  other  counsel,  delivering 
to  the  client  all  papers  and  property  to  which 
the  client  Is  entitled,  and  complying  with  ap¬ 
plicable  laws  and  rules. 

(3)  A  lawyer  who  withdraws  from  employ¬ 
ment  shaU  refund  promptly  any  part  of  a 
fee  paid  In  advance  that  has  not  been 
earned. 

(B)  Mandatory  withdrawal.  A  lawyer  rep¬ 
resenting  a  client  before  a  tribunal,  with 
Its  permission  If  required  by  its  rules,  shall 
withdraw  from  employment,  and  a  lawyer 
representing  a  client  In  other  matters  shall 
withdraw  from  employment.  If: 

(1)  He  knows  or  It  Is  obvious  that  his 
client  is  bringing  the  legal  action,  conduct¬ 
ing  the  defense,  or  asserting  a  position  In  the 
litigation,  or  Is  otherwise  having  steps  taken 
for  him,  merely  for  the  purpose  of  harassing 
or  maliciously  Injuring  any  person. 

(2)  He  knows  or  It  is  obvious  that  his  con¬ 
tinued  employment  will  result  In  violation  of 
a  Disciplinary  Rule. 

(3)  His  mental  or  physical  condition 
renders  it  unreasonably  difficult  for  him  to 
carry  out  the  employment  effectively. 

(4)  He  is  discharged  by  his  client. 

(C)  Permissive  withdrawal.  It  DR  2-110 
(B)  Is  not  applicable,  a  lawyer  may  not  re¬ 
quest  permission  to  withdraw  in  matters 
pending  before  a  tribunal,  and  may  not  with¬ 
draw  In  other  matters,  unless  such  request 
or  such  withdrawal  Is  because: 

(1)  His  client: 

(a)  Insists  upon  presenting  a  claim  or  de¬ 
fense  that  Is  not  warranted  under  existing 
law  and  cannot  be  supported  by  good  faith 
argument  for  an  extension,  modification,  or 
reversal  of  existing  law. 

(b)  Personally  seeks  to  pursue  an  illegal 
course  of  conduct. 

(c)  Insists  that  the  lawyer  pursue  a  course 
of  conduct  that  is  Illegal  or  that  Is  prohibited 
under  the  Disciplinary  Rules. 

(d)  By  other  conduct  renders  it  unreason¬ 
ably  difficult  for  the  lawyer  to  carry  out  his 
employment  effectively. 

(e)  Insists,  In  a  matter  not  pending  before 
a  tribunal,  that  the  lawyer  engage  In  conduct 
that  Is  contrary  to  the  judgment  and  advice 
of  the  lawyer  but  not  prohibited  under  the 
Disciplinary  Rules. 

(f)  Deliberately  disregards  an  agreement 
or  obligation  to  the  lawyer  as  to  expenses  or 
fees. 

(2)  His  contlnuxl  employment  Is  likely  to 
result  In  a  violation  of  a  Disciplinary  Rule. 


FEDERAL  REGISTER,  VOL.  3S,  NO.  43— TUESDAY,  MARCH  6,  1973 


6018 


RULES  AND  REGULATIONS 


(3)  His  Inability  to  work  with  oo-counsel 
indicates  that  the  best  interests  of  the  client 
likely  will  be  served  by  withdrawal. 

(4)  His  mental  or  physical  condition 
renders  It  difficult  for  him  to  carry  out  the 
employment  effectively. 

(5)  His  (dlent  knowingly  and  freely  assents 
to  termination  of  his  employment. 

(6)  He  believes  in  good  faith,  in  a  proceed¬ 
ing  pending  before  a  tribunal,  that  the  tri¬ 
bunal  will  find  the  existence  of  other  good 
cause  for  withdrawal. 

DR  4-101  PSESEKVATION  OF  CONFIDENCES  AND 
Secrets  or  a  CiiENT 

(A)  “Confidence”  refers  to  Information 
protected  by  the  attorney-client  prlvUege 
under  applicable  law.  and  “secret”  refers  to 
other  information  gained  In  the  professional 
relationship  that  the  client  has  requested  be 
held  Inviolate  or  the  disclosure  of  which 
would  be  embarrassing  or  would  likely  to  be 
detrimental  to  the  client. 

(B)  Except  when  permitted  under  DR  4- 
101  (C),  a  lawyer  shall  not  knowingly: 

(1)  Reveal  a  confidence  or  secret  of  his 
client. 

(2)  Use  a  confidence  or  secret  of  his  client 
to  the  disadvantage  of  the  client. 

(3)  Use  a  confidence  or  secret  of  his  client 
for  the  advantage  of  himself  of  a  third 
person,  unless  the  client  consents  after  full 
disclosure. 

(C)  A  lawyer  may  reveal: 

(1)  Confidences  or  secrets  with  the  con¬ 
sent  of  the  client  or  clients  affected,  but  only 
after  a  full  disclosure  to  them. 

(2)  Confidences  or  secrets  when  permitted 
under  Disciplinary  Rules  or  required  by  law 
or  court  order. 

(3)  The  Intention  of  his  client  to  commit  a 
crime  and  the  information  necessary  to  pre¬ 
vent  the  crime. 

(4)  Confidences  or  secrets  necessary  to 
establish  or  collect  his  fee  or  to  defend  Urn- 
self  or  his  employees  or  associates  against 
an  accusation  of  wrongful  conduct. 

(D)  A  lawyer  shall  exercise  reasonable  care 
to  prevent  his  employees,  associates,  and 
others  whose  services  are  utilized  by  him 
from  disclosing  or  using  confidences  or  se¬ 
crets  of  a  client,  except  that  a  lawyer  may 
reveal  the  Information  allowed  by  DR  4-101 
(C)  through  an  employee. 

DR  5-105  Refusing  to  Accept  or  Continue 
Employment  If  the  Interests  of  Another  Cli¬ 
ent  May  Impair  the  Independent  Professional 
Judgment  of  the  Lawyer. 

(A)  A  lawyer  shall  decline  proffered  em¬ 
ployment  If  the  exercise  of  his  Independent 
professional  Judgment  in  behalf  of  a  client 
will  be  or  is  likely  to  be  adversely  affected  by 
the  acceptance  of  the  proffered  employment, 
except  to  the  extent  permitted  under  DR 
5-105(C). 

(B)  A  lawyer  shall  not  continue  multiple 
employment  If  the  exercise  of  his  independ¬ 
ent  professional  Judgment  in  behalf  of  a  cli¬ 
ent  will  be  or  is  likely  to  be  adversely  affected 
by  his  representation  of  another  client,  ex¬ 
cept  to  the  extent  permitted  under  DR  5- 
105(C). 

(C)  In  the  situations  covered  by  DR  5-105 

(A)  and  (B),  a  lawyer  may  represent  mul¬ 
tiple  clients  if  it  is  obvious  that  he  can 
adequate  represent  the  interest  of  each  and 
if  each  consents  to  the  representation  after 
full  disclosure  of  the  possible  effect  of  such 
representation  on  the  exercise  of  his  inde¬ 
pendent  professional  Judgment  on  behalf  of 
each. 

(D)  If  a  lawyer  is  required  to  decline  em¬ 
ployment  or  to  withdraw  from  employment 
under  DR  5-105,  no  partner  or  associate  of 
his  or  his  firm  may  accept  or  continue  such 
employment. 


DR  5-101  Pailino  To  Act  Competently 

(A)  A  lawyer  shall  not: 

(1)  Handle  a  legal  matter  which  he  knows 
or  should  know  that  he  is  not  competent  to 
handle,  without  associating  with  him  a  law¬ 
yer  who  is  competent  to  handle  it. 

(2)  Handle  a  legal  matter  without  ju-epa- 
ratlon  adequate  in  the  circumstances. 

(3)  Neglect  a  legal  matter  entrusted  to 
hlna. 

DR  7-101  Representing  a  Client  Zealously 

(A)  A  lawyer  shall  not  Intentionally: 

(1)  Fail  to  seek  the  lawful  objectives  of 
his  client  through  reasonably  available 
means  permitted  by  law  and  the  Disciplinary 
Rules,  except  as  provided  by  DR  7-101  (B). 
A  lawyer  does  not  violate  this  Disciplinary 
Rule,  however,  by  acceding  to  reasonable  re¬ 
quests  of  opposing  counsel  which  do  not 
prejudice  the  rights  of  his  client,  by  being 
punctual  In  fulfilling  all  professional  eom- 
mltmMits,  by  avoiding  offensive  tactics,  or  by 
treating  with  courtesy  and  consideration  all 
persons  Involved  In  the  legal  process. 

(2)  Fall  to  carry  out  a  contract  of  employ- 
mitted  under  DR  2-110,  DR  5-102,  and  DR 
sional  services,  but  he  may  withdraw  as  per¬ 
mittee  under  DR  2-110,  DR  5-102,  and  DR 
6-105. 

(3)  Prejudice  or  damage  his  client  during 
the  course  at  the  profeeslonad  relationship, 
except  as  required  under  DR  7-102(B). 

(B)  In  his  representation  of  a  client,  a 
lawyer  may: 

(1)  Where  permissible,  exercise  his  profes¬ 
sional  Judgment  to  waive  or  fall  to  assert 
a  right  or  position  of  his  client. 

(2)  Refuse  to  aid  or  participate  in  con¬ 
duct  that  he  believes  to  be  unlawful,  even 
though  there  Is  some  support  for  an  argu¬ 
ment  that  the  conduct  Is  legal. 

DR  7-102  Representing  a  C?lient  Within  the 
Bounds  of  the  Law 

(A)  In  his  representation  of  a  client,  a 
lawyer  shall  not: 

(1)  File  a  suit,  assert  a  position,  conduct 
a  defense,  delay  a  trial,  or  take  other  action 
on  behalf  of  his  client  when  he  knows  or 
when  It  Is  obvious  that  such  action  would 
serve  merely  to  harass  or  maliciously  Injure 
another. 

(2)  Knowingly  advance  a  claim  or  defense 
that  Is  unwarranted  tmder  existing  law, 
except  that  he  may  advance  such  claim  or  de¬ 
fense  If  It  can  be  supported  by  good  faith 
argument  for  an  extension,  modification,  or 
reversal  of  existing  law. 

(3)  Conceal  or  knowingly  fail  to  disclose 
that  which  he  is  required  by  law  to  reveal. 

(4)  EUiowingly  use  perjured  testimony  or 
false  evidence. 

(6)  Knowingly  make  a  false  statement  of 
law  or  fact. 

(6)  Participate  in  the  creation  or  preserva¬ 
tion  of  evidence  when  he  knows  or  It  Is  obvi¬ 
ous  that  the  evidence  is  false. 

(7)  Counsel  or  assist  his  client  In  con¬ 
duct  that  the  lawyer  knows  to  be  illegal  or 
fraudulent. 

(8)  Knowingly  engage  In  other  Illegal  con¬ 
duct  or  conduct  contrary  to  a  Discipli¬ 
nary  Rule. 

(B)  A  lawyer  who  receives  Information 
clearly  establishing  that: 

(1)  His  client  has.  In  the  course  of  the 
representation,  perpetrated  a  fraud  upon  a 
person  or  tribunal  Shall  promptly  call  upon 
his  client  to  rectify  the  same,  and  If  his 
client  refuses  or  is  unable  to  do  so,  he  shall 
reveal  the  fraud  to  the  affected  person  or 
tribunal. 

(2)  A  person  other  than  his  client  has 
perpetrated  a  fraud  upon  a  tribunal  shall 
promptly  reveal  the  fraud  to  the  tribunal. 


DR  7-103  Performing  the  Duty  of  Public 
Prosecutor  or  Other  Government  Lawyer 

(A)  A  public  prosecutor  or  other  govern¬ 
ment  lawyer  shall  not  Institute  or  cause  to 
be  Instituted  criminal  charges  when  he  knows 
or  It  Is  obvious  that  the  charges  are  not 
siqiported  by  probable  cause. 

(B)  A  public  prosecutor  or  other  govern¬ 
ment  lawyer  in  criminal  litigation  shall  make 
timely  disclosure  to  counsel  for  the  defend¬ 
ant,  or  to  the  defendant  If  he  hsis  no  counsel, 
of  the  existence  of  evidence,  known  to  the 
prosecutor  or  other  government  lawyer,  that 
tends  to  negate  the  guilt  of  the  accused, 
mitigate  the  degree  of  the  offense,  or  re¬ 
duce  the  punishment. 

DR  7-104  Communicating  With  One  of 
Adverse  Interest 

(A)  During  the  course  of  his  representa¬ 
tion  of  a  client  a  lawyer  shall  not: 

(1)  Communicate  or  cause  another  to 
communicate  on  the  subject  of  the  repre¬ 
sentation  with  a  party  he  knows  to  be  rep¬ 
resented  by  a  lawyer  In  that  matter  unless 
he  has  the  prior  consent  of  the  lawyer  rep¬ 
resenting  such  other  party  or  is  authorized 
by  law  to  do  so. 

'  (2)  Give  advice  to  a  person  who  is  not 
represented  by  a  lawyer,  other  than  the 
advice  to  secure  counsel.  If  the  Interests  of 
such  person  are  or  have  a  reasonable  possi¬ 
bility  of  being  In  conflict  with  the  Interests 
of  his  client. 

DR  7-106  Trial  Conduct 

(A)  A  lawyer  shall  not  disregard  or  ad¬ 
vise  his  client  to  disregard  a  standing  rule  of 
a  tribunal  or  a  ruling  of  a  tribunal  made  In 
the  course  of  a  proceeding,  but  he  may  take 
^prOprlate  steps  In  good  faith  to  test  the 
validity  of  such  rule  or  ruling. 

(B)  In  presenting  a  matter  to  a  tribunal, 
a  lawyer  shall  disclose: 

(1)  Legal  authority  In  the  controlling 
Jurisdiction  known  to  him  to  be  directly  ad¬ 
verse  to  the  position  of  his  client  and  which 
Is  not  disclosed  by  exposing  counsel. 

(2)  Unless  privileged  or  Irrelevant,  the 
Identities  of  the  clients  he  represents  and  of 
the  persons  who  employed  him. 

(C)  In  iqipearlng  In  his  professional  ca¬ 
pacity  before  a  tribunal,  a  lawyer  shall  not: 

(1)  State  or  allude  to  any  matter  that  he 
has  no  reasonable  basis  to  believe  Is  relevant 
to  the  case  or  that  will  not  be  supported  by 
admissible  evidence. 

(2)  Ask  any  question  that  he  has  no  rea¬ 
sonable  basis  to  believe  is  relevant  to  the 
case  and  that  Is  Intended  to  degrade  a  wit¬ 
ness  or  other  person. 

(3)  Assert  his  personal  knowledge  of  the 
facts  in  issue,  except  when  testifying  as  a 
witness. 

(4)  Assert  his  personal  c^lnion  as  to  the 
Justness  of  a  cause,  as  to  the  credibility  of  a 
witness,  as  to  the  culpability  of  a  civil 
litigant,  or  as  to  the  guilt  or  Innocence  of 
an  accused;  but  he  may  argue,  on  his  anal¬ 
ysis  of  the  evidence,  for  any  position  or  con¬ 
clusion  with  respect  to  the  matters  stated 
herein. 

(5)  Fall  to  comply  with  known  local  cus¬ 
toms  of  courtesy  or  practice  of  the  bar  or  a 
particular  tribunal  without  giving  to  oppos¬ 
ing  counsel  timely  notice  of  his  Intent  not 
to  comply. 

(6)  Engage  In  undignified  or  discourteous 
conduct  which  is  degrading  to  a  tribunal. 

(7)  Intentionally  or  hibitually  violate  any 
established  rule  of  procedure  or  of  evidence. 
DR  7-107  [sEcnoNS  (A-(E)  ]  TEial  Pub¬ 
licity  [See  also:  1719.115] 

(A)  A  lawyer  participating  In  or  associ¬ 
ated  with  the  investigatiem  of  a  criminal 
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matter  shall  not  make  or  participate  In  mak¬ 
ing  an  extrajudicial  statement  that  a  rea¬ 
sonable  person  would  expect  to  be  dis¬ 
seminated  by  means  of  public  communica¬ 
tion  and  that  does  more  than  state  without 
elabOTatlon: 

(1)  Information  contained  in  a  public 
record. 

(2)  That  the  Investigation  Is  In  progress. 

(3)  The  general  scope  of  the  Investiga¬ 
tion  Including  a  description  of  the  offense 
and.  If  permitted  by  law,  the  Identity  of  the 
victim. 

(4)  .A  request  for  assistance  In  appre¬ 
hending  a  suspect  or  assistance  In  other  mat¬ 
ters  and  the  information  necessary  thereto. 

(6)  A  warning  to  the  public  of  any 
dangers. 

(B)  A  lawyer  or  law  firm  associated  with 
the  prosecution  or  defense  of  a  criminal  mat¬ 
ter  shall  not,  from  the  time  of  the  filing  of  a 
complaint.  Information,  or  Indictment,  the 
Issuance  of  an  arrest  warrant  or  arrest  until 
the  commencement  of  the  trial  or  disposi¬ 
tion  without  trial,  make  or  participate  In 
making  an  extrajudicial  statement  that  a 
reasonable  person  would  expect  to  be  dis¬ 
seminated  by  means  of  public  communica¬ 
tion  and  that  relates  to: 

(1)  The  character,  reputation,  or  prior 
criminal  record  (including  arrests.  Indict¬ 
ments,  or  other  charges  of  crime)  of  the 
accused. 

(2)  The  possibility  of  a  plea  of  guilty  to 
the  offense  charged  or  to  a  lesser  offense. 

(3)  The  existence  or  contents  of  any  con¬ 
fession,  admission,  or  statement  given  by  the 
accused  or  his  refusal  or  failure  to  make  a 
statement. 

(4)  The  performance  or  results  of  any  ex¬ 
aminations  or  tests  or  the  refusal  or  failure 
of  the  accused  to  submit  to  examinations  or 
tests. 

(6)  The  Identity,  testimony,  or  credibility 
of  a  prospective  witness. 

(6)  Any  opinion  as  to  the  guilt  or  inno¬ 
cence  of  the  accused,  the  evidence,  or  the 
merits  of  the  case. 

(C)  DR  7-107  (B)  does  not  preclude  a  law¬ 
yer  dvirlng  such  period  from  announcing: 

(1)  The  name,  age,  residence,  occupation, 
and  family  status  of  the  accused. 

(2)  If  the  accused  has  not  been  appre¬ 
hended,  any  Information  necessary  to  aid  In 
his  iq>prebenslon  or  to  warn  the  public  of  any 
dangers  he  may  present. 

(3)  A  request  for  assistance  In  obtaining 
evidence. 

(4)  The  Identity  of  the  victim  of  the  crime. 

(6)  The  fact,  time,  and  place  of  arrest, 

resistance,  piusuit,  and  use  of  weapons. 

(6)  The  Identity  of  Investigating  and  ar¬ 
resting  officers  or  agencies  and  the  length  of 
the  Investigation. 

(7)  At  the  time  of  seizure,  a  description  of 
the  physical  evidence  seized,  other  than  a 
confession,  admission,  or  statement. 

(8)  The  native,  substance,  or  test  of  the 
charge. 

(9)  Quotations  from  or  references  to  pub¬ 
lic  records  of  the  court  In  the  case. 

(10)  The  scheduling  or  result  of  any  step 
In  the  judicial  proceedings. 

(11)  That  the  accused  denies  the  charges 
made  against  him. 

(D)  During  the  selection  of  a  jury  or  the 
trial  of  a  criminal  matter,  a  lawyer  or  law 
firm  associated  with  the  prosecution  or  de¬ 
fense  of  a  criminal  matter  shall  not  make  or 
participate  in  making  an  extrajudicial  state¬ 
ment  that  a  reasonable  person  would  expect 
to  be  disseminated  by  means  of  public  com¬ 
munication  and  that  relates  to  the  trial, 
parties,  or  Issues  In  the  trial  or  other  matters 
that  are  reasonably  likely  to  Interfere  with  a 
fair  trial,  except  that  he  may  quote  from  or 
refer  without  comment  to  public  records  of 
the  court  In  the  case. 


(E)  After  the  completion  of  a  trial  or  dis¬ 
position  without  trial  of  a  criminal  matter 
and  prior  to  the  Imposition  of  sentence,  a 
lawyer  or  law  firm  associated  with  the  prose¬ 
cution  or  defense  shall  not  make  or  partici¬ 
pate  In  making  an  extrajudicial  statement 
that  a  reasonable  person  would  expect  to  be 
disseminated  by  public  communication  and 
that  is  reasonably  likely  to  affect  the  Imposi¬ 
tion  of  sentence. 

(c)  Action  to  suspend. — (1)  General. 
Action  to  suspend  a  person  from  acting 
as  counsel  before  courts-martial  and  the 
Navy  Court  of  Military  Review  will  be 
Initiated  only  when  other  remedial  meas¬ 
ures,  Including  punitive  action,  have 
failed  to  induce  proper  behavior  or  are 
inappropriate.  In  each  stage  of  proceed¬ 
ings  looking  to  suspension  of  counsel,  full 
consideration  shall  be  given  to  the  efiFec- 
tiveness  and  appropriateness  of  such 
measures  as  warning,  admonition,  in¬ 
struction,  proceedings  in  ccxitempt  and 
other  punitive  action. 

(2)  Report  of  grounds  for  suspension. 
When  information  as  to  the  occurrence 
or  existence  of  any  groimd  for  suspension 
comes  to  the  attention  of  a  member  of  a 
court-martial,  a  military  judge,  appoint¬ 
ed  counsel,  stafF-judge  advocate,  or  mem¬ 
ber  of  the  Navy  Court  of  Military  Re¬ 
view,  such  information  shall  be  reported, 
together  with  appropriate  supporting  in¬ 
formation,  to  the  officer  exercising  gen¬ 
eral  court-martial  Jurisdiction  over  the 
command  of  such  reporting  officer  or  to 
the  Judge  Advocate  General.  Prompt  ac¬ 
tion  shall  be  taken  by  the  recipient  of 
such  report  to  dispose  of  the  matter  in 
the  interest  of  proper  administration  of 
justice,  except  that,  if  the  alleged  dis¬ 
qualifying  conduct  occurs  during  the  trial 
of  a  particular  case  and  involves  coimsel 
for  the  accused,  action  may  be  deferred 
pending  completion  of  the  trial. 

(3)  Hearing.  If  the  officer  exercising 
general  court-martial  jurisdiction  or  the 
Judge  Advocate  General  is  of  the  opinion 
that  there  is  probable  cause  to  believe 
that  a  ground  for  suspension  exists,  and 
that  other  remedial  measures  are  not 
appropriate  or  will  not  be  efFective,  he 
shall  appoint  a  board  of  officers  to  inves¬ 
tigate  the  matter  and  to  report  its  find¬ 
ings  and  recommendations  as  to  whether 
the  person  involved  should  be  temporarily 
or  indefinitely  suspended.  The  board  so 
appointed  shall  consist  of  two  or  more 
members  who  are  certified  as  qualified 
to  act  as  military  judge  or  counsel  of 
general  courts-martial  pursuant  to  10 
U.S.C.  826  or  827.  The  board  shall  cause 
notice  to  be  given  to  the  counsel  con¬ 
cerned,  informing  him  of  the  misconduct 
or  other  disqualification  alleged  and  af¬ 
fording  him  the  opportimity  to  appear 
before  it  for  a  hearing.  The  counsel  shall 
be  permitted  at  least  5  days  subsequent 
to  notice  to  prepare  for  a  hearing.  Failure 
to  appear  on  a  set  date  subsequent  to 
notice  will  constitute  a  waiver  of  appear¬ 
ance.  Upon  ascertaining  the  relevant 
facts  after  notice  and  hearing,  the  board 
will  report  its  findings  and  recommenda¬ 
tions  based  thereon  to  the  officer  who 
appointed  the  board.  If  the  board  was 
not  convened  by  the  Judge  Advocate 
General,  the  officer  who  appointed  the 
board  shall  (unless  he  deems  the  Investi¬ 


gation  Incomplete,  in  which  case  he  may 
direct  further  investigation  and  hearing) , 
forward  the  report  of  the  board  to  the 
his  comments  and  recommendations 
Judge  Advocate  General  together  with 
concerning  suspension  of  the  person  in¬ 
volved. 

(4)  Action  by  the  Judge  Advocate  Gen¬ 
eral.  Upon  receipt  of  the  report  of  a 
board,  the  Judge  Advocate  General  shall 
determine  whether  the  person  involved 
shall  be  suspended  as  counsel  and 
whether  such  suspension  shall  be  for  a 
stated  term  or  indefinite,  and  shall  issue 
an  appropriate  order  implementing  such 
determination.  The  Judge  Advocate  Gen¬ 
eral  may,  upon  petition  of  the  person 
who  has  been  suspended,  and  upon  good 
cause  shown,  or  upon  his  own  motion, 
modify  or  revoke  any  prior  order  of  sus¬ 
pension. 

(5)  Effect  upon  other  actions.  Notwith¬ 
standing  these  regulations,  the  Judge  Ad¬ 
vocate  General  may  in  his  discretion 
withdraw  any  certification  of  qualifica¬ 
tion  to  act  as  military  judge  or  as  coun¬ 
sel  before  general  courts-martial  made 
pursuant  to  10  U.S.C.  826  or  827. 

§  719.143  Petition  for  new  trial  under 
10  U.S.C  873. 

(a)  Statutory  provisions.  10  U.S.C.  873, 
provides,  “At  any  time  within  2  years 
after  approval  by  the  convening  author¬ 
ity  of  a  court-martial  sentence,  the  ac¬ 
cused  may  petition  the  Judge  Advocate 
General  for  a  new  trial  on  the  grounds 
of  newly  discovered  evidence  or  fraud  on 
the  court.  If  the  accused’s  case  is  pending 
before  a  Court  of  Military  Review  or 
before  the  Court  of  Military  Appeals,  the 
Judge  Advocate  General  shall  refer  the 
petition  to  the  appropriate  court  for  ac¬ 
tion.  Otherwise  the  Judge  Advocate  Gen¬ 
eral  shall  act  upon  the  petition.” 

(b)  Time  limitations.  If  the  petition 
for  new  trial  was  placed  in  military  chan¬ 
nels  within  2  years  after  approval  of  a 
sentence  by  the  convening  authority,  re¬ 
gardless  of  the  date  of  its  receipt  in  the 
Office  of  the  Judge  Advocate  General,  it 
shall  be  considered  to  have  been  season¬ 
ably  filed.  Except  in  extraordinary  cir- 
ciunstances,  petitions  will  not  be  acted 
upon  by  the  Judge  Advocate  General  un¬ 
til  all  reviews  in  the  field,  contemplated 
by  10  U.S.C.  865,  have  b^n  completed. 

(c)  Submission  procedures.  If  the  peti¬ 
tioner  is  on  active  duty  the  petition  shall 
be  submitted  to  the  Judge  Advocate 
General  via  the  petitioner’s  commanding 
officer,  the  command  which  convened  the 
court,  and  the  command  that  took  su¬ 
pervisory  authority  action  on  the  case.  If 
the  supervisory  authority  has  the  record 
of  trial  he  will  forward  it  as  an  enclosure 
to  his  endorsement  on  the  petition.  The 
endorsement  shall  include  information 
and  comments  as  deemed  appropriate.  If 
the  petitioner  is  no  longer  on  active  duty 
the  petition  may  be  submitted  directly 
to  the  Judge  Advocate  General.  If  more 
than  one  court-martial  is  involved,  a 
separate  petition  shall  be  filed  for  each 
trial. 

(d)  Contents  of  petitions.  The  form 
and  contents  of  petitions  for  new  trial  are 
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specified  in  paragraph  109e,  MCM.  In  ad¬ 
dition.  the  petition  shall  include  the 
following: 

(1)  Place  of  trial. 

(2)  Command  title  of  the  organization 
at  which  the  court-martial  was  convened 
(convening  authority) . 

(3)  Command  title  of  the  officer  exer¬ 
cising  general  court-martial  jurisdiction 
over  the  petitioner  at  the  time  of  trial 
(supervisory  authority). 

(4)  Type  of  court-martial  which  con¬ 
victed  the  petitioner. 

(e)  Receipt  in  the  Office  of  the  Judge 
Advocate  General.  (1)  If  the  case  is 
pending  before  the  Navy  Court  of  Mili¬ 
tary  Review  or  the  U.S.  Court  of  Military 
Appeals,  or  will  be  so  pending,  the  peti¬ 
tion  will  be  referred  for  action  to  the 
Navy  Court  of  Military  Review  or  the  U.S. 
Court  of  Military  Appeals,  as  appropriate. 
If  referred  for  action  to  the  Navy  Court 
of  Military  Review,  such  court  shall  take 
action  in  accordance  with  Courts  of  Mili¬ 
tary  Review  rules  of  practice  and 
procedure. 

(2)  In  all  other  cases  the  Judge  Advo¬ 
cate  General  may  take  one  or  more  of 
the  following  actions  as  appropriate: 

(i)  Retium  the  petition  for  compliance 
with  the  procedural  requirements  of 
paragraph  109e,  MCM,  and  paragraph 
(d)  of  this  section. 

(ii)  Deny  the  petition  if  relief  is  not 
warranted  under  the  criteria  set  forth 
In  paragraph  109d,  MCM. 

(iii)  Grant  the  petition  if  relief  is  war¬ 
ranted  under  the  criteria  set  forth  in 
paragraph  109d,  MCM. 

(iv)  Refer  the  petition  to  one  or  more 
officers  for  review  and  preparation  of  a 
recommendation  for  the  Judge  Advocate 
General.  In  the  event  such  a  referral  is 
made,  coimsel  for  the  Government  and 
for  Uie  petitioner  will  be  designated  and 
a  hearing  with  oral  argiunent  after  sub¬ 
mission  of  briefs  may  be  permitted. 

§  719.144  Application  for  relief  under 
10  U.S.C.  769,  in  cases  which  have 
been  finally  reviewed. 

(a)  Statutory  provisions.  10  U.S.C. 
769  provides  in  pertinent  part,  “Not¬ 
withstanding  section  876  of  this  title 
(article  76)  the  findings  or  sentence,  or 
both,  in  a  court-martial  case  which  has 
been  finally  reviewed,  but  has  not  been 
reviewed  by  a  Court  of  Military  Review 
may  be  vacated  or  modified,  in  whole  or 
in  part,  by  the  Judge  Advocate  General 
on  the  ground  of  newly  discovered  evi¬ 
dence,  fraud  on  the  court,  lack  of  juris¬ 
diction  over  the  accused  or  the  offense, 
or  error  prejudicial  to  the  substantial 
lights  of  the  accused.” 

<b)  Submission  procedures.  Applica¬ 
tions  for  relief  may  be  submitted  to  the 
Judge  Advocate  General  by  letter.  If  the 
accused  is  on  active  duty,  the  application 
shall  be  submitted  via  the  applicant’s 
commanding  officer,  and  the  command 
that  convened  the  court,  and  the  com¬ 
mand  that  took  supervisory  authority 
action  on  the  case.  If  the  original  rec¬ 
ord  of  trial  is  held  by  the  supervisory 
authority,  he  shall  forward  It  as  an  en¬ 
closure  to  his  endorsement.  This  endorse¬ 
ment  shall  also  include  information  and 
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comment  on  the  merits  of  the  applica¬ 
tion.  If  the  applicant  is  no  longer  on  ac¬ 
tive  duty,  the  application  may  be  sub¬ 
mitted  directly  to  the  Judge  Advocate 
General. 

(c)  Contents  of  applications.  All  ap¬ 
plications  for  relief  shall  contain: 

(1)  Pull  name  of  the  applicsmt; 

(2)  Service  number  and  branch  of 
service,  if  any; 

(3)  Social  Srourity  account  number; 

(4)  Present  grade  if  on  active  duty  or 
retired,  or  “civilian”  or  “deceased”  as 
applicable; 

(5)  Address  at  time  the  application  is 
forwarded; 

(6)  Date  of  trial; 

(7)  Place  of  trial; 

(8)  Command  title  of  the  organiza¬ 
tion  at  which  the  coiu4-martial  was  con¬ 
vened  (convening  authority) ; 

(9)  Command  title  of  the  officer  ex¬ 
ercising  general  coiui:-martlal  Jiuisdic- 
tion  over  the  applicant  at  the  time  of 
trial  (supervisory  authority) ; 

(10)  tStjc  of  court-martial  which  con¬ 
victed  the  applicant; 

(11)  General  grounds  for  relief  which 
must  be  one  or  more  of  the  following; 

(i)  Newly  discovered  evidence; 

(ii)  Fraud  on  the  coiut; 

(iii)  Lack  of  jurisdiction  over  the  ac¬ 
cused  or  the  offense; 

(iv)  Error  prejudicial  to  the  substan¬ 
tial  rights  of  the  accused; 

(12)  An  elaboration  of  the  specific 
prejudice  resulting  from  any  error  cited. 
(Legal  authorities  to  support  the  appli¬ 
cant’s  contentions  may  be  Included,  and 
the  format  used  may  take  the  form  of 
a  legal  brief  if  the  applicant  so  desires) ; 

(13)  Any  other  matter  which  the  ap¬ 
plicant  desires  to  submit;  and 

(14)  Relief  requested. 

The  applicant’s  copy  of  the  record  of 
trial  will  not  be  forwarded  with  the  ap¬ 
plication  for  relief,  unless  specifically  re¬ 
quested  by  the  Judge  Advocate  General. 

(d)  Signatures  on  applications.  Unless 
incapable  of  making  application  himself, 
the  applicant  shall  personally  sign  his 
application  under  oath  before  an  official 
authorized  to  administer  oaths.  If  the 
applicant  is  incapable  of  making  appli¬ 
cation,  the  application  may  be  signed 
under  oath  and  submitted  by  applicant’s 
spouse,  next  of  kin,  executor,  guardian, 
or  other  person  with  a  proper  interest  in 
the  matter. 

§  719.145  .Sot  off  of  indebtedness  of  a 
person  against  his  pay. 

(a)  Court-martial  decisions.  When  the 
United  States  has  suffered  loss  of  money 
or  property  through  the  offenses  of  sell¬ 
ing  or  otherwise  disix)sing  of.  or  willfully 
damaging,  or  losing  military  property, 
willfully  and  wrongfully  hazarding  a 
vessel,  larceny,  wrongful  appropriation, 
robbery,  forgery,  arson,  or  fraud  for 
which  persons,  other  than  accoimtable 
officers  as  defined  in  U.S.  Navy  Regula¬ 
tions,  have  been  convicted  by  coiu-t- 
martial,  the  amount  of  such  loss  con¬ 
stitutes  an  indebtedness  to  the  United 
States  which  will  be  set  off  against  the 
final  pay  and  allowances  due  such  per¬ 


sons  at  the  time  of  dismissal,  discharge, 
or  release  from  active  duty. 

(b)  Administrative  determinations.  In 
addition,  when  the  Government  suffers 
a  loss  of  money  and  competent  author¬ 
ity  has  administratively  determined  that 
the  loss  (xjcuired  through  the  fraud,  for¬ 
gery,  or  other  unlawful  acts  of  such,  per¬ 
sons  as  described  in  paragraph  (a)  of 
this  section,  the  amount  of  such  loss 
shall  be  set-off  as  described  in  para¬ 
graph  (a)  of  this  section.  “Competent 
authority,”  as  used  herein,  shall  be  the 
commanding  officer  of  such  persons  and 
the  administrative  determlnatimi  shall  be 
made  through  an  investigation  pursuant 
to  the  JAG  Manual  and  approved  on  re¬ 
view  by  a  general  court-martial  au¬ 
thority 

(c)  Army  and  Air  Force  property. 
When  the  money  or  property  Involved 
belongs  to  the  Army  or  the  Air  Force,  and 
such  service  determines  liability  through 
the  procedures  provided  by  the  authority 
of  37  U.S.C.  1007  and  demands  set  off 
against  the  final  pay  and  allowances  of 
any  naval  service  personnel,  setoff  shall 
be  effected  in  accordance  with  subsection 
a  above. 

(d)  Voluntary  restitution.  Immediate 
recovery  action  may  be  instituted  on  the 
basis  of  a  voluntary  offer  of  the  member 
to  make  restitution  of  all  or  part  of  any 
indebtedness  to  the  Government.  The 
volimtary  offer  constitutes  assumption 
of  pecuniary  responsibility  for  the  loss 
and,  as  such,  is  sufficient  to  authorize 
checkage  of  current  pay.  If  required,  to 
collect  the  amount  of  the  Indebtedness. 
See  also  10  U.S.C.  6161  and  SECNAV 
INST  7220.38A  series  concerning  the  pos¬ 
sibility  of  remission  or  cancellation  of  an 
enlisted  member’s  indebtedness.  Nothing 
herein  shall  be  construed  as  precluding 
setoff  against  final  pay  in  other  cases 
when  such  action  Is  directed  by  compe¬ 
tent  authority, 

§  719.146  Authority  to  prescribe  regula- 
tion$>  relating  to  the  designation  and 
changing  of  places  of  confinement. 

’The  Chief  of  Naval  Personnel  and  the 
Commandant  of  the  Marine  Corps  are 
authorized  to  issue  joint  regulations  as 
required  to  appropriate  authorities  relat¬ 
ing  to  the  designation  and  the  changing 
of  places  of  confinement  of  naval  pris¬ 
oners  (see  BUPERSINST  1640.5  series). 
Convening  authorities,  officers  exercising 
supervisory  authority,  and  commanding 
officers  operating  correctional  facilities 
are  considered  appropriate  authorities 
within  the  meaning  of  this  section.  ’The 
Chief  of  Naval  Personnel  is  further  au¬ 
thorized  to  designate  places  of  confine¬ 
ment  when  necessary,  to  change  the  des¬ 
ignation,  and  to  authorize  the  transfer 
of  prisoners  between  naval  places  of  con¬ 
finement  and  to  Federal  penal  or  correc¬ 
tional  institutions. 

§  719.147  Apprehen!«ion  by  civilian 
agents  of  the  Naval  Investigative 
Service. 

Piu^uant  to  the  provisions  of  para¬ 
graph  19,  MCM,  and  under  the  authority 
of  10  U.S.C.  807(b),  any  civilian  agent  of 
the  Naval  Investigative  Service,  who  is 
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duly  accredited  by  the  Director,  Naval 
Investigative  Service,  and  who  is  engaged 
in  conducting  an  investigation  within  the 
investigative  Jurisdiction  of  the  Naval 
Investigative  Service  as  established  in 
departmental  directives,  which  investi¬ 
gation  has  been  duly  requested  by,  or  is 
at  the  direction  of,  competent  U.S.  Navy 
or  U.S.  Marine  Corps  authority,  may  ap¬ 
prehend,  if  necessary,  persons  subject  to 
the  Uniform  Code  of  Military  Justice  or 
to  trial  thereunder,  upon  reasonable  be¬ 
lief  that  an  offense  has  been  committed 
and  that  the  person  apprehended  com¬ 
mitted  it.  A  person  so  apprehended  must 
be  taken  promptly  before  his  command¬ 
ing  officer  or  other  appropriate  military 
authority.  Such  a  civilian  agent  may  ap¬ 
prehend  a  commissioned  officer  or  a  war¬ 
rant  officer  only  pursuant  to  specific  or¬ 
ders  of  a  commissioned  officer  except 
where  such  an  apprehension  is  necessary 
to  prevent  disgrace  to  the  service,  the 
commission  of  a  serious  offense,  or  the 
escape  of  one  who  has  committed  a  seri¬ 
ous  offense.  Such  a  civilian  agent,  even 
though  not  conducting  an  investigation 
relating  to  the  person  apprehended,  may 
also  apprehend  a  person  subject  to  the 
Uniform  Code  of  Military  Justice  upon 
observation  of  the  commission  of  a  felony 
or  a  misdemeanor  amounting  to  a  breach 
of  the  peace  occurring  in  the  agent's 
presence.  A  person  so  apprehended  must 
be  delivered  promptly  to  his  commanding 
officer  or  other  appropriate  military 
authority. 

§  719.148  Search  and  seizure  forms. 

Appendix  sections  1-1  ^  and  1-m '  con¬ 
tain  suggested  formats  for  recording  in¬ 
formation  pertaining  to  authorization 
for  searches  (with  instructions),  and  the 
granting  of  consent  to  search.  These  for¬ 
mats  are  designed  as  guides  in  processing 
problems  which  may  arise  in  connection 
with  cases  involving  searches  and  seiz¬ 
ures.  Use  of  these  formats,  even  as 
guides,  is  not  mandatory,  but  rests  with¬ 
in  the  discretion  of  local  commanders. 

§  719.149  Interrogation  of  criminal  sus¬ 
pects  form. 

Appendix  section  1-n  *  contains  a  sug¬ 
gested  format  which  may  henceforth  be 
utilized  by  investigative  personnel  in 
cases  in  which  criminal  suspects  desire 
to  waive  their  rights  concerning  self-ln- 
criminatlon,  and  to  make  statements. 
This  format  is  designed  as  a  guide  and 
its  use  is  not  mandatory. 

§719.150  Court-martial  case  report. 

The  Court-Martial  Case  Report, 
NAVJAG  5813/2  (Rev.  6-69),  is  designed 
to  serve  as  a  statistical  source  for  plan¬ 
ning  purposes  and  to  afford  the  Judge 
Advocate  General  an  early  source  of  in¬ 
formation  regarding  cases  which  may 
evoke  public  or  congressional  Interest.  A 
case  report  will  be  submitted  by  the 
"Presiding  Officer”  with  respect  to  each 
accused  tried  by  general  or  special  court- 
martial.  The  temr*  "Presiding  Officer”  in¬ 
cludes  a  military  Judge  of  the  Judiciary 
Activity,  any  other  military  Judge  as¬ 
signed  to  a  special  court-martial,  and  the 
president  of  a  special  court-martial  with¬ 
out  a  military  Judge.  Supplies  of  NAV 
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JAG  Form  5813/2  (Rev.  6-69)  are  avail¬ 
able  in  the  Forms  and  Publications  Seg¬ 
ment  of  the  Navy  Supply  System  imder 
Stock  No.  S/N  0105-100-8160.  A  form 
containing  sample  entries  is  set  forth  in 
appendix  section  l-o.' 


PART  720— DELIVERY  OF  PERSONNEL; 
SERVICE  OF  PROCESS  AND  SUBPENAS; 
PRODUCTION  OF  OFFICIAL  RECORDS 


Part  720  of  Title  32  is  revised  to  read  as 
follows : 

Subpart  A — Delivery  of  Personnel 

Sec. 

720.1  Delivery  when  personnel  within  ter¬ 

ritorial  limits  ot  the  requesting 
State. 

720.2  Delivery  when  personnel  beyond  ter¬ 

ritorial  limits  of  requesting  State. 

720.3  Personnel  stationed  outside  the 

United  States. 

720.4  JAG  authority. 

720.6  Agreement  required  prior  to  delivery 
to  State  authorities. 

720.6  Delivery  of  personnel  to  Federal  au- 

torlties. 

720.7  Delivery  of  personnel  to  foreign 

authorities. 

720.8  Circumstances  In  which  delivery  is 

refused. 

720.9  Reports  required  when  personnel  de¬ 

livered. 

720.10  Report  required  when  delivery  re¬ 

fused. 

720.11  Report  required  when  personnel  con¬ 

fined  by  foreign  authorities. 

720.12  Personnel  released  by  civil  authori¬ 

ties  on  ball  or  on  their  own 
recognizance. 

720.13  Interviewing  of  naval  personnel  by 

Federal  civilian  investigative 
agencies. 

720.14  Habeas  corpus. 

Subpart  B — Service  of  Process  and  Subpenas 
Upon  Personnel  of  Naval  Establishment 

720.20  Service  of  process  upon  personnel. 

720.21  Personnel  subpenaed  as  witnesses  In 

State  or  local  courts. 

720.22  Personnel  subpenaed  as  witnesses  In 

Federal  courts. 

720.23  Naval  prisoners  as  witnesses  or  par¬ 

ties  in  clvU  courts. 

720.24  Interviewing  personnel  preliminary 

to  clvU  litigation  in  matters  per¬ 
taining  to  official  duties. 

720.25  Suits  against  the  United  States. 

Subpart  C — Production  of  Official  Records 

720.30  Production  of  official  records  In  re¬ 

sponse  to  court  order. 

720.31  Production  of  official  records  In  ab¬ 

sence  of  court  order. 

720.32  Certificates  of  full  faith  and  credit. 

Subpart  D — Liaison  With  the  Department  of 
Justice 

720.40  Litigation  reports. 

720.41  Liaison  with  U.S.  attorney. 

Authority  :  Military  Personnel  and  Ci¬ 
vilian  Employees’  Claims  Act  of  1964,  as 
amended  (31  US.C.  240-243). 

Subpart  A — Delivery  of  Personnel 

§  720.1  Delivery  when  personnel  within 
territorial  limits  of  the  requesting 
State. 

In  cases  In  which  the  delivery  of  any 
person  in  the  Navy  or  Marine  Corps  is 
requested  by  local  civil  authorities  of  a 
State,  Territory,  or  Conunonwealth  for 
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an  alleged  offense  pimishable  under  the 
laws  of  that  Jurisdiction,  and  such  per¬ 
son  is  attached  to  a  Navy  or  Marine 
Corps  activity  within  the  requesting  jur¬ 
isdiction,  or  aboard  a  ship  within  the 
territorial  waters  of  such  jurisdiction, 
commanding  officers  are  authorized  to 
and  normally  will  deliver  such  person 
when  a  proper  warrant  is  presented, 
subject  to  exceptions  in  §  720.8. 

§  720.2  Delivery  when  personnel  beyond 
territorial  limits  of  requesting  State. 

(a)  General.  In  all  cases  in  which  the 
delivery  of  any  pierson  in  the  Navy  or 
Marine  Corps  is  wanted  by  State,  Ter¬ 
ritory,  or  Commonwealth  civil  authori¬ 
ties  for  an  alleged  crime  or  offense  made 
punishable  by  the  laws  of  the  jurisdic¬ 
tion  making  the  request,  and  such  person 
is  not  attached  to  a  Navy  or  Marine 
Corps  activity  within  such  requesting 
State,  Territory,  or  Commonwealth,  or  a 
ship  within  the  territorial  waters  thereof, 
any  officer  exercising  general  courts- 
martial  Jurisdiction,  or  officer  designated 
by  him,  is  authorized,  subject  to  excep¬ 
tions  in  §  720.8,  to  deUver  such  person 
for  the  piUTJOse  of  making  him  amenable 
to  prosecution.  The  authorities  of  the 
requesting  State  will  be  required,  in  the 
absence  of  a  waiver  of  extradition  by  the 
member  concerned,  to  complete  extra¬ 
dition  process  according  to  the  prescribed 
procedures  to  obtain  custody  of  a  person 
from  the  State  in  which  the  individual 
is  located,  and  to  make  arrangements  to 
take  the  individual  into  custody  there. 
Compliance  with  §  720.5  is  required. 

(b)  Wawer  of  extradition.  (1)  Any 
person  may  waive  formal  extradition 
under  circumstances  cognizable  under 
paragraph  (a)  of  this  section.  A  waiver 
must  be  in  writing  and  witnessed.  It  must 
include  a  statement  that  the  person 
signing  it  has  received  counsel  of  either 
a  military  or  civilian  attorney  prior  to 
executing  the  waiver,  and  it  must  further 
set  forth  the  name  and  address  of  the 
attorney  consulted.  The  form  for  waiver 
should  be  substantially  as  that  suggested 
in  appendix  section  A-13(a).' 

(2)  In  every  case  where  there  is  any 
doubt  as  to  the  volimtary  nature  of  a 
waiver,  such  doubt  shall  be  resolved 
against  its  use  and  all  persons  concerned 
will  be  advised  to  comply  with  the  pro¬ 
cedures  set  forth  in  paragraph  (a)  of 
this  paragraph. 

(3)  Executed  copies  of  all  waivers  will 
be  mailed  to  the  Judge  Advocate  General 
immediately  after  their  execution. 

(4)  When  an  individual  declines  to 
waive  extradition,  the  Commandant  of 
the  Naval  District  shall  be  informed  and 
he  shall  make  further  representations 
to  the  civil  authorities  as  appropriate. 
The  individual  concerned  shall  not  be 
transferred  or  ordered  out  of  the  State 
in  which  he  is  then  located,  until  the 
matter  of  extradition  is  resolved,  with¬ 
out  the  permission  of  the  Secretary  of 
the  Navy  (Judge  Advocate  General). 

(c)  Fugitive  warrants.  A  fugitive  war¬ 
rant,  as  used  herein,  is  a  warrant  for  the 
arrest  of  an  Individual  Issued  by  a  court 
of  competent  Jurisdiction  of  the  State  in 
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which  the  individual  concerned  is  then 
located,  and  which  may  be  based  on  a 
warrant  or  other  process  issued  by  still 
another  State.  When  delivery  of  an  in¬ 
dividual  is  sought  on  the  basis  of  such 
a  warrant,  delivery  will  normally  be 
granted.  Section  720.1  is  considered  con¬ 
trolling  in  such  cases.  When  the  State  in 
which  the  individual  is  located  desires 
custody  solely  for  the  purpose  of  deliver¬ 
ing  the  individual  to  another  State,  such 
as  when  delivery  is  sought  on  the  basis  of 
a  fugitive  w'arrant,  officials  of  both  States 
shall  sign  the  agreement  required  by 
§  720.5,  or  the  agreement  will  be  modi¬ 
fied  so  as  to  reflect  clearly  that  the  State 
in  which  the  individual  is  located  may  not 
avoid  the  responsibility  of  returning  the 
individual  to  the  Department  of  the 
Navy.  When  an  indivdual  is  delivered 
upon  presentation  of  a  proper  fugitive 
warrant,  the  provisions  of  paragraph  (b) 
of  this  section  relative  to  extradition  are 
applicable. 

§  720,3  Pei>onnel  stationed  outride  the 
United  States. 

(a)  Personnel  desired  by  local  author¬ 
ities.  In  all  cases  in  which  the  delivery  of 
any  person  in  the  Navy  or  Marine  Corps 
Is  desired  for  trial  by  State,  Territory. 
Commonwealth,  or  local  civil  authori¬ 
ties  and  such  person  is  stationed  outside 
the  United  States,  a  requisition  for  the 
delivery  of  the  person  must  be  made  by 
the  Governor  of  such  State,  Territory, 
or  Commonwealth,  addressed  to  the 
Secretary  of  the  Navy.  It  must  show  that 
the  -person  desired  is  charged  with  a 
crime  in  that  State,  Territory,  or  Com¬ 
monwealth,  for  which  he  could  be  extra¬ 
dited  under  the  Constitution  of  the 
United  States,  the  enactments  of  Con¬ 
gress,  or  the  laws  of  the  State,  Territory, 
or  Commonwealth  desiring  his  delivery. 
Such  requisition  should  be  forwarded  to 
the  Secretary  of  the  Navy  (Judge  Advo¬ 
cate  General),  for  examination.  If  the 
papers  allege  that  the  person  is  a  fugitive 
from  the  justice  of  that  State,  Territory, 
or  Commonwealth  and  that  he  is  charged 
with  an  extraditable  crime  and  the  pa¬ 
pers  are  otherwise  foimd  to  be  in  due 
form,  the  Secretary  of  the  Navy  (Judge 
Advocate  General)  will  direct  the  Com¬ 
mandant  of  the  Marine  Corps  or  Chief 
of  Naval  Personnel,  as  the  case  may  be, 
to  issue  appropriate  orders  to  the  indi¬ 
vidual  concerned  directing  his  transfer 
to  the  United  States  to  the  military  in¬ 
stallation  most  convenient  to  the  Depart¬ 
ment  of  the  Navy.  The  individual  will  be 
held  under  the  minimum  restraint  re¬ 
quired  under  the  circumstances.  The 
Commandant  of  the  Marine  Corps  or  the 
Chief  of  Naval  Personnel,  as  the  case 
may  be,  will  inform  the  officials  of  the 
requesting  State  of  the  location  of  the 
Individual  concerned  and  that  custody 
may  be  obtained  by  compliance  with 
§  720.1  or  S  720.2,  as  applicable. 

(b)  Personnel  desired  by  Federal  au¬ 
thorities.  In  all  cases  in  which  the  de- 
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livery  of  any  person  in  the  Navy  or  Ma¬ 
rine  Corps  is  desired  for  trial  in  Federal 
District  Court,  upon  appropriate  repre¬ 
sentations  by  the  Department  of  Justice 
to  the  Secretary  of  the  Navy  (Judge  Ad¬ 
vocate  General),  the  individual  will  be 
retiu'ned  to  the  United  States  and  held  at 
a  military  facility  convenient  to  the  De¬ 
partment  of  the  Navy.  Delivery  may  be 
accomplished  as  set  forth  in  §  720.6. 

§  720.4  JAG  Authority. 

The  Judge  Advocate  General,  the  Dep¬ 
uty  Judge  Advocate  General  or  any  As¬ 
sistant  Judge  Advocate  General  is  au¬ 
thorized  to  act  for  the  Secretary  of  the 
Navy  in  the  performance  of  functions 
under  §1  720.1,  720.2,  720.3,  720.5,  720.8, 
720.14,  720.20,  720.23,  and  720.30. 

§  720.5  Agreement  required  prior  to  de. 
livery  to  State  authorities. 

In  every  case  in  which  the  delivery  for 
trial  of  any  person  in  the  Navry  or  Marine 
Corps  to  the  civilian  authorities  of  a 
State  is  authorized,  such  person’s  com¬ 
manding  officer  shall,  before  making 
such  delivery,  obtain  from  the  Governor 
or  other  duly  authorized  officer  of  sudi 
State  a  written  agreement  that  conforms 
to  the  agreement  as  set  forth  in  ap¬ 
pendix  section  A-13(b).^  When  indicat¬ 
ing  in  the  agreement  the  naval  or  Marine 
Corps  activity  to  which  the  person  de¬ 
livered  is  to  be  returned  by  the  State, 
care  should  be  taken  to  designate  the 
closest  appropriate  activity  which  pos¬ 
sesses  special  court-martial  jurisdiction. 
The  Department  of  the  Navry  considers 
this  agreement  substantially  complied 
with  when  the  man  is  furnished  trans¬ 
portation  back  to  a  naval  or  Msirlne 
Corps  activity  as  set  forth  herein  and 
necessary  cash  to  cover  his  incidental 
expenses  en  route  thereto,  and  the  De¬ 
partment  of  the  Navy  so  informed.  Any 
departure  from  the  agreement  set  forth 
in  appendix  section  A-13(b)‘  must  have 
prior  approval  from  the  Secretary  of  the 
Navy  (Judge  Advocate  General) . 

§  720.6  Delivery  of  personnel  lo  Federal 
authorities. 

(a)  Authority  to  deliver.  Ck>mmanding 
officers  are  authorized  to  and  should  de¬ 
liver  personnel  to  Federal  law  enforce¬ 
ment  authorities  who  display  pr<^r 
credentials  and  represent  to  the  com¬ 
mand  that  a  Federal  warrant  for  the 
arrest  of  the  individual  concerned  has 
been  issued,  subject  to  exceptions  in 
§  720.8. 

(b)  Agreement  not  required  of  Fed¬ 
eral  authorities.  The  agreement  de¬ 
scribed  in  S  720.5  will  not  be  exacted  as 
a  condition  to  the  delivery  of  personnel 
to  Federal  law  enforcement  authorities. 
In  the  event  that  the  person  delivered  is 
acquitted,  or,  if  convicted,  immediately 
upon  satisfying  any  sentence  of  the 
coiui:,  or  upon  other  disposition  of  his 
case,  the  person  will  be  retiuned  to  the 
naval  service;  Provided,  That  naval  au¬ 
thorities  desire  his  return,  and  the  nec¬ 
essary  expenses  will  be  paid  from  an 
appropriation  imder  the  control  of  the 
Department  of  Justice. 
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§  720.7  Delivery  of  personnel  to  foreign 
authorities. 

Except  when  provided  by  agreement 
betwe^  the  United  States  and  the  for¬ 
eign  government  concerned,  command¬ 
ing  officers  are  not  authorized  to  deliver 
persons  iu  the  Department  of  the  Navy 
to  foreign  authorities.  When  a  request 
for  delivery  of  personnel  is  received,  in 
a  country  with  whieh  the  United  States 
has  no  agreement  or  when  the  com¬ 
manding  officer  is  in  doubt,  advice  should 
be  sought  from  the-  Judge  Advocate 
General. 

§  720.8  Cirrunislances  in  which  delivery 
is  refused. 

(a)  Disciplinary  proceedings  pending. 
When  disciplinary  p.'pceedings  involv¬ 
ing  military  offenses  are  pending  or  the 
person  is  imdergoing  a  sentence  of  a 
court-martial,  commanding  officers  must 
obtain  specific  authority  from  the  S^^rc- 
tary  of  the  Navy  (Judge  Advocate  Gen¬ 
eral)  to  deliver  personnel  to  Federal, 
State,  Territory,  Commonwealth,  or  local 
authorities. 

(b)  When  delivery  may  be  refused. 
Delivery  may  be  refused  in  the  follow¬ 
ing  circumstances ; 

(1)  Where  the  accused  has  been  re¬ 
tained  for  prosecution  as  set  forth  in 
S  719.107(g)  (3)  (a)  of  this  chapter; 

(2)  Where  the  accused  is  imdergoing 
a  sentence  of  a  court-martial.  However, 
attention  is  directed  to  the  “Interstate 
Agreement  on  Detainers  Act”  (Public 
Law  91-538:  84  Stat.  1397;  18  U.S.C.  A. 
App.),  which  provides  for  the  delivery 
of  a  sentenced  prisoner  to  a  jurisdiction 
in  which  an  untried  indictment,  informa¬ 
tion,  or  complaint  is  pending,  for  tem¬ 
porary  custody  during  trial.  Any  request 
made  pursuant  to  the  “Interstate  Agree¬ 
ment  on  Detainers  Act”  shall  be  for¬ 
warded  in  an  expeditious  manner  to  the 
Secretary  of  the  Navy  (Judge  Advocate 
General,  Code  14),  for  actiern; 

(3)  When  the  commanding  officer  con¬ 
siders  that  conditions  exist  which  indi¬ 
cate  that  delivery  should  be  denied. 

(c)  Reports  required.  When  delivery  is 
refused,  see  S  720.10. 

§  720.9  Reports  required  when  person* 
nel  delivered. 

(a)  General.  Upon  delivery  of  naval 
personnel  to  civil  authorities,  whether 
Federal,  State,  Territory,  Common¬ 
wealth,  local,  or  foreign,  a  written  re¬ 
port  of  delivery  shall  be  made  by  the  com¬ 
manding  officer  to  the  Chief  of  Naval 
Personnel  or  the  Commandant  of  the 
Marine  Corps,  as  appropriate.  A  copy  will 
be  furnished  the  Judge  Advocate  Gen¬ 
eral  in  cases  in  which  the  Secretary  of 
the  Navy  or  the  Judge  Advocate  General 
has  authorized  the  delivery.  The  reports 
required  by  this  paragraph  and  by  para¬ 
graph  (b)  of  this  section  need  not  be 
made  when  personnel  are  delivered  to 
local  civil  authorities  for  misdemeanors 
not  involving  moral  turpitude  and  are 
returned  to  the  command  within  24 
hours. 

(b)  When  disposition  is  made  by  civil 
authorities.  When  the  trial  of  a  person 
delivered  pursuant  to  this  chapter  is 
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completed  or  the  charges  dismissed,  the 
commanding  officer  shall  submit,  by  let¬ 
ter  to  the  Chief  of  Naval  Personnel  or  to 
the  Commandant  of  the  Marine  Corps, 
a  full  report  of  the  offense  or  offenses 
charged,  the  findings,  sentence  or  other 
acti(Xi  taken.  A  copy  shall  be  furnished 
the  Judge  Advocate  General  in  cases 
where  delivery  of  the  perswi  was  author¬ 
ized  by  the  Secretary  of  the  Navy  or  the 
Judge  Advocate  General.  As  a  separate 
matter,  certain  cases  also  must  be  proc¬ 
essed  imder  applicable  provisions  of  the 
Bureau  of  Naval  Personnel  Manual  or 
the  Marine  Corps  Personnel  Manual  re¬ 
lating  to  the  separation  of  personnel. 

§  720.10  Report  required  when  delivery 
refused. 

In  any  case  where  delivery  has  been 
refused,  the  commanding  officer  shall  re¬ 
port  the  circumstances  to  the  Judge  Ad¬ 
vocate  General  by  dispatch  (telephone 
If  circmnstances  warrant).  He  shall 
thereafter  confirm  the  initial  report  by 
letter  setting  forth  a  full  statement  of 
the  facts.  A  copy  of  the  report  shall  be 
forwarded  to  the  Commandant  of  the 
Naval  District  or  to  the  Area  Coordina¬ 
tor,  as  appropriate. 

§  720.11  Report  required  when  person* 
nel  confined  by  foreign  authorities. 

When  any  person  in  the  Navy  or  Ma¬ 
rine  Corps  is  held  or  confined  by  foreign 
authorities  in  connection  with  criminal 
charges,  the  commanding  officer  shall 
promptly  submit  by  letter  a  full  initial 
report  to  the  Chief  of  Naval  Personnel  or 
the  Commandant  of  the  Marine  Corps 
with  a  copy  to  the  Judge  Advocate  Gen¬ 
eral.  The  report,  and  subsequent  reports 
as  to  any  significant  change,  shall  in¬ 
clude  the  offenses  charged  and  of  which 
convicted,  sentence  (if  convicted),  place 
of  confinement,  confinement  conditions, 
and  health  and  welfare  of  personnel  con¬ 
cerned.  As  a  separate  matter,  certain 
cases  also  must  be  processed  under  the 
applicable  provislcms  of  the  Bureau  of 
Naval  Personnel  Manual  or  the  Marine 
Corps  Personnel  Manual  relating  to  the 
separation  of  Navy  and  Marine  Corps 
personnel.  The  provisions  of  this  subsec¬ 
tion  do  not  affect  the  reporting  require¬ 
ments  set  forth  in  SEC-NAVINST  5820.4 
series  (NOTAL) . 

§  720.12  Personnel  released  by  civil  au¬ 
thorities  on  bail  or  on  their  own  re¬ 
cognizance. 

A  person  in  the  Navy  or  Marine  Corps 
arrested  by  Federal,  State,  or  territorial 
authorities  and  released  on  bail  or  on  his 
own  recognizance  has  a  duty  to  return 
to  his  parent  organization.  Accordingly, 
where  a  person  in  the  Navy  or  Marine 
Corps  is  arrested  by  Federal,  State,  or 
territorial  authorities  and  returns  to  his 
ship  or  station  on  bail,  or  on  his  own 
recognizance,  the  commanding  officer 
upon  verification  of  the  attending  facts, 
date  of  trial,  and  approximate  length  of 
time  that  should  be  covered  by  the  leave 
of  absence  should  normally  grant  liberty 
or  leave  to  permit  appearance  for  trial. 
Nothing  in  this  section  is  to  be  construed 
as  permitting  the  person  arrested  and 
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released  to  avoid  the  obligations  of  his 
bond  or  of  his  recognizance  by  reason  of 
his  being  in  the  military  service. 

§  720.13  Interviewing  of  naval  person¬ 
nel  by  Federal  civilian  investigative 
agencies. 

Requests  by  the  Federal  Bureau  of  In¬ 
vestigation  or  other  Federal  civilian 
Investigative  agencies  to  Interrogate 
persons  in  the  naval  service  suspected  or 
acctised  of  crimes  should  be  promptly 
honored.  Any  refusal  of  such  a  request 
shall  be  immediately  reported  to  the 
Judge  Advocate  General. 

§  720.14  Habeas  corpus. 

(a)  General.  In  all  cases  where  habeas 
corpus  process  is  served  on  a  person  in 
the  Navy  or  Marine  Corps,  the  nearest 
U.S.  attorney  will  be  informed  immedi¬ 
ately  and  his  assistance  requested.  A  re¬ 
port  of  such  service  will  be  made  to  the 
Secretary  of  the  Navy  (Judge  Advocate 
General)  by  message  (telephone  if  cir¬ 
cumstances  warrant)  confirming  the 
initial  report  by  a  speed  letter  to  the 
Secretary  of  the  Navy  (Judge  Advocate 
General).  This  letter  should  include  the 
information  outlined  in  paragraph  (b)  of 
this  section.  Action  must  be  taken  ex¬ 
peditiously  in  habeas  corpus  proceedings 
as  the  courts  generally  allow  but  a  short 
period  of  time  4n  which  to  prepare  a 
response. 

(b)  Reports  required.  (1)  Immediately 
following  the  dispatch  or  telephonic  re¬ 
port  to  the  Secretary  of  the  Navy  (Judge 
Advocate  General) ,  a  copy  of  the  ijetition 
for  the  writ  of  habeas  corpus,  and  all 
other  pleadings,  orders,  and  process  in 
the  case,  will  be  forwarded  to  the  Secre¬ 
tary  of  the  Navy  (Judge  Advocate  Gen¬ 
eral)  by  speed  letter.  The  letter  should 
also  include  a  full  statement  as  to  the 
circiunstances  imder  which  the  peti¬ 
tioner  has  been  detained. 

(2)  When  the  hearing  has  been  com¬ 
pleted  and  the  court  has  issued  its  order 
in  the  case,  a  copy  of  the  order  shall  be 
forwarded  promptly  to  the  Secretary  of 
the  Navy  (Judge  Advocate  General). 
This  is  particularly  important  if  the 
order  was  adverse  to  the  Navy  in  order 
to  permit  a  timely  determination  as  to 
whether  or  not  to  undertake  further  pro¬ 
ceedings. 

Subpart  B — Service  of  Process  and  Sub- 

penas  Upon  Personnel  of  the  Naval 

Establishment 

§  720.20  Service  of  process  upon  person¬ 
nel. 

(a)  Within  the  jurisdiction.  Com¬ 
manding  officers  afloat  and  ashore  are 
authorized  to  permit  service  of  process 
of  Federal,  State,  territorial,  or  local 
coiuts  upon  naval  personnel  or  civilians 
located  within  their  commands  and 
within  the  jurisdiction  of  the  court  out  of 
which  the  process  Issues.  However,  such 
service  should  not  be  allowed  within  the 
confines  of  the  command  until  the  per¬ 
mission  of  the  commanding  officer  has 
first  been  obtained.  Personnel  serving 
aboard  vessels  located  within  the  ter¬ 
ritorial  waters  of  the  State  or  territory 
out  of  which  the  process  issues  are  con- 
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sidered  within  the  jurisdiction  of  that 
State  or  territory  for  the  purpose  of 
service  of  process.  The  commanding  offi¬ 
cer  shall  permit  the  service  of  process 
except  in  unusual  cases  where  he  con¬ 
cludes  that  compliance  with  the  mandate 
of  the  process  would  seriously  prejudice 
the  public  interest.  Where  practicable, 
the  commanding  officer  shall  require  that 
the  process  be  served  in  his  presence,  or 
in  the  presence  of  an  officer  designated 
by  him.  Where  service  of  process  by  mail 
is  sufficient,  the  process  may  be  mailed 
to  the  person  named  therein.  In  all 
cases  commanding  officers  will  insure 
that  the  nature  of  the  process  is  ex¬ 
plained  to  the  person  concerned. 

(b)  Personnel  beyond  the  jurisdiction 
of  the  court.  (1)  Where  a  person  in  the 
naval  service,  or  a  civilian,  is  beyond  the 
jurisdiction  of  the  court  issuing  the  proc¬ 
ess,  the  commanding  officer  will  permit 
service  or  delivery  of  the  process  under 
the  same  conditions  as  noted  in  para¬ 
graph  (a)  of  this  section  for  whatever 
legal  effect  it  may  have.  At  the  same  time 
the  commanding  officer  or  his  designee 
will  advise  the  person  being  served  that 
he  is  not  required  to  indicate  acceptance 
of  service,  in  writing  or  otherwise,  al¬ 
though  he  may  do  so  volimtarily.  In  most 
cases  he  should  further  advise  the  person 
concerned  to  consult  legal  counsel. 

(2)  Where  process  is  forwarded  to  a 
commanding  officer  with  the  request 
that  it  be  delivered  to  a  persMi  within 
his  command,  he  may  deliver  it  to  the 
person  named  therein,  provided  such 
Ijerson  voluntarily  agrees  to  accept  it. 
In  such  cases  the  commanding  officer 
will  insure  that  the  serviceman  or  civil¬ 
ian  concerned  is  informed  that  he  is  not 
required  to  accept  service  of  the  process 
but  may  do  so  volimtarily.  The  com¬ 
manding  officer  is  not  required  to  act 
as  a  process  server.  When  the  person 
named  in  the  process  does  not  voluntar¬ 
ily  accept  the  process,  it  should  be  re¬ 
turned  with  a  notation  that  the  person 
named  therein  refused  to  accept  it. 

(c)  Service  of  process  arising  from 
official  duties.  (1)  If  the  service  of  proc¬ 
ess  involves  a  potential  claim  against 
the  Government,  see  §§  750.2(d)  and 
750.55(d)  of  this  chaptCT.  While  the 
right  to  remove  to  Federal  court  under 
28  U.S.C.  1442  and  1442a  requires  color 
of  office,  which  is  considered  to  be  more 
than  simple  scope  of  employment,  this 
right  must  be  fully  explored  in  all  situ¬ 
ations  where  the  outcome  of  the  State 
court  action  may  influence  a  claim  or 
potential  claim  against  the  United 
States. 

(2)  Whenever  a  Government  em¬ 
ployee  (as  defined  in  §  750.1(a)  of  this 
chapter)  is  served  with  Federal  or  State 
court  civil  or  criminal  process  or  plead¬ 
ings  (including  traffic  tickets)  arising 
from  actions  performed  in  the  course  of 
his  official  duties,  he  shall  immediately 
deliver  all  process  and  pleadings  served 
upon  him  to  his  commanding  officer. 
The  commanding  officer  shall  thereupon 
ascertain  the  facts  surrounding  the  in¬ 
cident  and  with  the  advice  of  a  Navy  or 
Marine  Corps  judge  advocate,  if  one  is 
reasonably  available,  take  appropriate 
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action  in  accordance  with  JAGINST 
5822.2  of  February  2,  1962,  Subject: 
Civil  suits  against  military  or  civilian 
personnel  of  the  Department  of  the 
Navy  resulting  from  the  operatiwi  of 
motor  vehicles  while  acting  within  the 
scope  of  their  office  or  employment,  and 
legal  representaticm  in  other  court  pro¬ 
ceedings.  The  Government  employee  will 
be  ad\lsed  concerning  his  right  to  re¬ 
move  civil  or  criminal  proceedings  from 
State  to  Federal  court  under  28  U.S.C. 
1442  and  1442a,  his  rights  under  the 
Federal  Driver’s  Act  (28  U.S.C.  2679B), 
and  the  contents  of  JAGINST  5822.2. 

(3)  Whenever  a  military  member  or 
civilian  employee  of  the  Department  of 
the  Navy  is  served  with  any  process  be¬ 
cause  of  his  official  position,  the  Judge 
Advocate  General  shall  be  notified  by 
message  or  telephone.  This  notification 
shall  be  confirmed  by  a  letter  report  by 
the  nesuest  appropri%te  command.  The 
letter  report  shall  Include  the  detailed 
facts  which  give  rise  to  the  action.  For 
lawsuits  filed  in  the  U.S.  District  Court, 
Washington,  D.C.,  the  Air  Force  has  been 
assigned  responsibility,  for  accepting 
service  of  process  for  the  Navy.  See 
§  720.14  for  habeas  corpus  and  §  720.40  for 
litigation  reports.  In  habeas  corpus  cases, 
liaison  with  the  U.S.  attorney  assigned 
to  protect  the  Navy’s  interests  will  be 
maintained  through  the  Judge  Advocate 
General  after  the  initial  notificatiwi  pre¬ 
scribed  by  !  720.14. 

(d)  Service  of  process  of  foreign 
courts.  (1)  Usually,  the  question  of  the 
amenability  of  military  personnel,  civil¬ 
ian  employees,  and  dependents  of  both 
stationed  in  a  foreign  country,  to  the 
service  of  process  from  courts  of  the  host 
country  will  have  been  settled  by  an 
agreement  between  the  United  States 
and  the  foreign  country  concerned.  (For 
example,  in  the  countries  of  the  signa¬ 
tory  parties,  amenability  to  service  of 
civil  process  is  governed  by  paragraphs 
5(g)  and  9  Article  VUI  of  the  NATO 
Status  of  Forces  Agreement,  HAS  2846.) 
Where  service  of  process  on  a  person  in 
the  Department  of  the  Navy  is  attempted 
within  the  command  in  a  country  with 
which  the  United  States  has  no  agree¬ 
ment  on  this  subject,  advice  should  be 
sought  from  the  Judge  Advocate  Gen¬ 
eral. 

(2)  Usually,  persons  in  the  Depart¬ 
ment  of  the  Navy  are  not  required  to 
accept  service  of  process  outside  the  geo¬ 
graphic  limits  of  the  jurisdiction  of  the 
court  from  which  the  process  Issued.  In 
such  cases  acceptance  of  the  service  is 
not  compulsory,  but  service  may  be  vol¬ 
untarily  accepted  in  accordance  with 
paragraph  (c)  of  this  section.  In  excep¬ 
tional  cases  where  the  United  States  has 
agreed  that  service  of  process  will  be 
accepted  by  persons  in  the  Department 
of  the  Navy  located  outside  the  geo¬ 
graphic  limits  of  the  jurisdiction  of  the 
court  from  which  the  process  issued,  the 
provisions  of  the  agreement  and  of  para¬ 
graph  (a),  of  this  section,  will  govern. 

(3)  Under  the  laws  of  some  countries 
(such  as  Sweden),  service  of  process  is 
effected  by  the  document,  in  original  or 
certified  copy,  being  handed  to  the  per¬ 


son  for  whom  the  service  is  intended. 
Service  is  considered  to  have  taken  place 
even  if  the  person  refuses  to  accept  the 
legal  document.  If  a  commanding  officer 
or  other  officer  in  the  military  service 
calls  the  serviceman  to  his  office  and 
personally  hands  him  or  attempts  to 
hand  him  the  document,  service  is  con¬ 
sidered  to  have  been  effected,  permitting 
the  court  to  proceed  to  judgment.  Upon 
receipt  of  foreign  process  with  a  request 
that  it  be  served  upon  a  member  of  his 
command,  a  commanding  officer  shall 
notify  the  serviceman  of  the  fact  that  a 
particular  foreign  court  is  attempting  to 
serve  process  upon  him  and  inform  him 
that  he  may  ignore  the  process  or  come 
to  the  office  and  receive  it.  If  the  service¬ 
man  chooses  to  ignore  the  service,  the 
commanding  officer  will  return,  the  doc¬ 
ument  to  the  embassy  or  consulate  of  the 
foreign  country  with  the  notation  that 
the  serviceman  had  been  notified  that 
the  document  was  in  the  office  of  the 
commanding  officer,  but  that  that  he 
chose  to  Ignore  it,  and  that  no  physical 
offer  ''f  service  had  been  made.  The  com¬ 
manding  officer  will  keep  the  Judge  Ad¬ 
vocate  General  advised  of  all  requests 
for  service  of  process  from  a  foreign 
court  and  the  details  thereof. 

(e)  Leave  or  liberty  to  be  granted  per¬ 
sons  served  with  process.  In  those  cases 
where  personnel  are  served  with  process, 
as  noted  in  subsection  a  above,  or  accept 
service  of  process,  as  noted  in  subsection 
b  above,  the  commanding  officer  nor¬ 
mally  should  grant  leave  or  liberty  to  the 
person  served  in  order  to  permit  him  to 
comply  with  the  process:  provided,  such 
absence  will  not  prejudice  the  best  in¬ 
terests  of  the  naval  service. 

(f)  Report  where  service  is  not  al¬ 
lowed.  Where  service  of  process  is  not 
permitted,  a  report  of  such  refusal  and 
the  reasons  therefor  shall  be  forwarded 
by  speed  letter  (telephone  if  conditions 
warrant)  to  the  Secretary  of  the  Navy 
(Judge  Advocate  General). 

§  720.21  Personnel  ^subpoenaed  as  wit- 
in  .Slate  or  loeal  eoiirts. 

Where  military  personnel  or  civilian 
employees  are  subpoenaed  to  appear  as 
\\itnesses  in  State  or  local  courts,  and 
are  served  in  the  manner  described  un¬ 
der  conditions  set  forth  in  §  720.20,  the 
provisions  of  §  720.20(e)  apply.  If  naval 
personnel  are  requested  to  appear  as  wit¬ 
nesses  in  State  or  local  courts  where  the 
Interests  of  the  Federal  Government  are 
involved  (e.g..  Medical  Care  Recovery 
Act  cases)  the  procedures  described  in 
§  720.22(a)  may  be  followed. 

§  720.22  Prr<«onnel  !«ubpoenaod  as  wit- 
ne»><«p8  in  Federal  court.s. 

(a)  Witnesses  on  behalf  of  Federal 
Government.  Where  naval  personnel  are 
required  to  appear  as  witnesses  in  a  Fed¬ 
eral  Court  to  testify  on  behalf  of  the 
Federal  Government  in  a  case  involving 
activities  of  the  Department  of  the  Navy, 
the  Bureau  of  Navstl  Personnel  or  the 
Commandant  of  the  Marine  Corps,  as  the 
case  may  be,  will  direct  the  activity  to 
which  the  person  is  attached  to  issue 
Temporary  Additiimal  Duty  Travel  Or¬ 
ders  to  the  person  concerned.  The 


charges  for  such  orders  shall  be  borne 
by  the  activity  to  which  the  required 
witness  is  attached.  Payment  to  wit¬ 
nesses  will  be  as  provided  by  the  Joint 
Travel  Regulations  and  U.S.  Navy  Travel 
Instructions.  If  the  required  witness  is 
to  appear  in  a  case  where  the  activities 
of  the  Department  of  the  Navy  are  not 
involved,  the  Department  of  the  Navy 
will  be  reimbursed  in  accordance  with 
the  procedures  outlined  in  the  Navy 
Comptroller  Manual,  section  046278. 

(b)  Witnesses  on  behalf  of  nongovern¬ 
mental  parties. — (1)  Criminal  actions. 
Where  naval  personnel  are  served  with  a 
subpoena  to  appear  as  a  witness  for  the 
defendant  in  a  criminal  action  and  the 
fees  and  mileage  required  by  Rule  17(d) 
of  the  Federal  Rules  of  Criminal  Pro¬ 
cedures  are  tendered,  the  commanding 
officer  Is  authorized  to  issue  the  person 
subpenaed  permissive  orders  authoriz¬ 
ing  attendance  at  the  trial  at  no  expense 
to  the  Government,  unless  the  public  in¬ 
terest  would  be  seriously  prejudiced  by 
his  absence.  In  this  case  a  full  report  of 
the  circumstances  will  be  made  to  the 
Judge  Advocate  General.  In  those  cases 
where  fees  and  mileage  are  not  tendered 
as  required  by  Rule  17(d)  of  the  Federal 
Rules  of  Criminal  Procedure,  but  the 
person  subpoenaed  still  desires  to  attend, 
the  commanding  officer  is  authorized  to 
issue  permissive  orders  at  no  cost  to  the 
Government.  However,  such  persons 
should  be  advised  that  an  agreement  as 
to  reimbursement  for  any  expenses  inci¬ 
dent  to  travel,  lodging,  and  subsistence 
should  be  effected  with  the  party  desir¬ 
ing  their  attendance  and  that  no  reim¬ 
bursement  should  be  expected  from  the 
Government. 

(2)  Civil  actions.  Where  naval  person¬ 
nel  are  served  with  a  subpoena  to  appear 
as  a  witness  on  the  behalf  of  a  nongov¬ 
ernmental  party  in  a  civil  action  brought 
in  a  Federal  court,  the  provisions  of 
5  720.20  apply. 

§  720.23  Naval  priwners  as  witnesses  or 
parlies  in  civil  courts. 

(a)  Criminal  actions.  In  those  in¬ 
stances  where  the  Federal,  State,  or  ter¬ 
ritorial  authorities  desire  the  attendance 
of  a  naval  prisoner  as  a  witness  in  a 
criminal  case,  a  request  for  such  person’s 
attendance  should  be  submitted  to  the 
Secretary  of  the  Navy  (Judge  Advocate 
General) .  Upon  receipt  of  such  a  request, 
authority  will  be  given,  in  a  proper  case, 
for  the  production  of  the  requested  naval 
prisoner  in  court  without  resort  being 
had  to  a  writ  of  habeas  corpus  ad  testi¬ 
ficandum  (a  writ  which  requires  the 
production  of  a  prisoner  to  testify  before 
a  court  of  competent  jurisdiction) . 

(b)  Civil  actions.  The  Department  of 
the  Navy  will  not  authorize  the  attend¬ 
ance  of  a  naval  prisoner  in  a  Federal, 
State,  or  Territorial  court,  either  as  a 
party  or  as  a  witness,  in  private  litigation 
pending  before  such  court,  because  in 
these  the  court  may  grant  a  postpone¬ 
ment  or  a  continuance  of  the  trial.  The 
deposition  of  a  naval  prisoner  may  be 
taken  in  such  a  case  subject  to  such  rea¬ 
sonable  conditions  or  limitations  as  may 
be  Imposed  by  the  command  concerned. 
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§  720.24  Interviewing  personnel  prelim¬ 
inary  to  civil  litigation  in  matters  per¬ 
taining  to  official  duties. 

(a)  Request  by  parties  in  interest.  Ex¬ 
cept  as  hereinafter  limited,  requests,  pre¬ 
liminary  to  civil  litigation,  for  permission 
to  conduct  an  ex  parte  interview  of  per¬ 
sons  in  the  Department  of  the  Navy  (en¬ 
listed,  commissioned,  or  civilian)  in  mat¬ 
ters  growing  out  of  their  official  duties, 
and  the  obtaining  of  their  statements 
shall  be  forwarded  to  the  Judge  Advocate 
General.  The  Judge  Advocate  General, 
when  practicable,  will  make  appropriate 
arrangements  in  order  that  all  of  the 
desired  personnel  may  be  interviewed  at 
the  same  time.  The  interview  will  be  by 
all  of  the  counsel  for  the  various  parties 
in  interest  or  by  such  counsel  as  desire  to 
be  present.  Interviews  of  such  personnel 
shall  be  conducted  in  the  presence  of  an 
officer  designated  by  the  Judge  Advocate 
General.  If  any  of  the  parties  in  interest 
desire  statements  from  the  interviewed 
personnel,  such  statements  shall  be  pre¬ 
pared  imder  the  direction  of  the  desig¬ 
nated  officer.  A  signed  copy  of  the  state¬ 
ment  shall  be  furnished  to  each  party  in 
Interest,  to  the  person  making  the  state - 
m^t,  and  to  the  Judge  Advocate  Gen¬ 
eral.  The  officer  assigned  for  the  purpose 
of  the  interview  shall  distribute  the 
copies  of  the  statement  as  prescribed.  If 
the  interview  involves  any  line  of  inquiry 
which  would  disclose  or  compromise 
classified  material  or  otherwise  result  in 
detriment  to  the  interests  of  the  United 
States,  the  assigned  officer  shall  immedi¬ 
ately  preclude  that  line  of  inquiry. 

(b)  Limitations.  Requests  mentioned 
In  paragraph  (a)  of  this  section  shall  not 
be  granted  where  the  United  States  is  a 
party  in  any  related  litigation  or  where 
its  interests  are  involved,  including  cases 
where  the  interests  of  the  United  States 
or  any  Department  thereof  are  repre¬ 
sented  by  private  counsel  by  reason  of 
insurance  or  subrogation  arrangements. 
In  these  instances,  records,  data,  and 
witnesses  shall  be  made  available  only 
to  the  Department  of  Justice  or  to  such 
other  U.S.  Government  departments, 
agencies  or  personnel  requiring  access 
thereto  in  the  performance  of  their  offi¬ 
cial  duties. 

(c)  Admiralty  matters.  Inquiries  which 
relate  to  admiralty  matters  or  to  mari¬ 
time  litigation,  whether  involving  naval 
vessels  or  not,  shall  be  sent  to  the  Office 
of  the  Judge  Advocate  General  (Deputy 
Assistant  Judge  Advocate  General  (Ad¬ 
miralty)  ) .  Examples  of  admiralty  mat¬ 
ters  are  set  forth  in  paragraph  (c)  and 

(d)  of  paragraph  (1)  of  §  752.1. 

§  720.25  SiiilN  aguiriKl  the  United  States. 

(a)  General.  The  primary  responsibil¬ 
ity  for  representing  the  United  States  in 
any  litigation  in  which  the  United  States 
has  an  interest  rests  in  the  Attorney 
General.  For  the  purpose  of  affording  the 
Attorney  General  timely  notice  of  legal 
actions  arising  out  of  operations  of  the 
Naval  Establishment,  the  Judge  Advo¬ 
cate  General  and  the  General  Counsel, 
within  the  areas  of  their  respective  jiu-is- 
dlctions,  maintain  close  liaison  with  the 
Department  of  Justice.  Reports  are  re¬ 


quired  of  all  suits  against  the  United 
States,  or  its  prime  contractors  or  sub¬ 
contractors  on  contracts  under  which  the 
Government  may  be  obligated  to  make 
reimbursement  or  in  cases  where  the 
United  States  is,  in  legal  effect,  the 
defendant. 

(b)  Reports  to  the  Judge  Advocate 
General.  When  any  command  is  ap¬ 
prised,  by  service  of  process  or  otherwise, 
of  the  commencement  of  any  civil  litiga¬ 
tion  or  legal  proceedings,  including 
those  involving  nonappropriated-fund 
activties,  other  than  suits  within  the 
jurisdiction  of  the  General  Counsel  as  set 
forth  in  paragraph  (c)  of  this  section, 
which  arise  out  of  the  operations  of  the 
Naval  Establishment  or  are  otherwise  of 
substantial  interest  to  it,  such  command 
will  report  to  the  Judge  Advocate  Gen¬ 
eral,  Navy  Department,  Washington, 
D.C.,  by  the  most  expeditious  means,  us¬ 
ing  message,  telephone,  or  letter,  as  may 
be  warranted  by  the  circumstances.  This 
category  of  civil  litigation  and  other 
legal  proceedings  includes,  but  is  not 
limited  to,  any  legal  preceding  involv¬ 
ing  the  United  States  as  a  party  and 
arising  out  of  operations  of  the  Depart¬ 
ment  of  the  Navy;  proceedings  against 
any  person  subject  to  military  law  or  any 
official  or  employee  of  the  Department 
of  the  Navy  in  connection  with  his  public 
duties;  and  proceedings  in  which  attach¬ 
ment  of  <3ovemment  funds  or  other 
property  is  sought.  The  report  shall  con¬ 
tain  as  much  of  the  following  informa¬ 
tion  as  may  be  pertinent: 

( 1 )  Name  of  parties  to  the  proceeding. 

( 2 )  Nature  of  the  action. 

(3)  Correct  designation  of  the  tri- 
bimal  in  which  the  proceeding  is 
brought. 

(4)  Docket  number  of  case,  if  avail¬ 
able. 

(5)  Names  of  person  or  persons  on 
whom  service  was  made,  method  of  serv¬ 
ice,  and  dates. 

(6)  Explanation  of  (Sovemment’s  in¬ 
terest  in  the  proceeding. 

(7)  Date  by  which  the  defendant 
must  plead  or  otherwise  respond. 

(8)  Nature  of  the  principal  defense,  if 
known. 

(9)  Status  of  the  defendant  as  being  a 
Government  officer,  employee,  agent, 
contractor,  nonappropriated-fund  activ¬ 
ity  employee,  etc. 

(10)  Amount  claimed,  or  other  relief 
sought. 

(11)  If  a  contractor  is  involved,  the 
contract  number,  and  Information  as  to 
whether  the  contractor  desires  or  is 
willing  to  permit  the  suit  to  be  defended 
by  a  U.S.  Attorney. 

(12)  Data  as  to  whether  the  subject 
matter  of  the  suit  is  covered  by  insur¬ 
ance;  if  so,  whether  covered  to  the 
amount  claimed,  and  whether  the  in¬ 
surance  carrier  will  accept  full  respon¬ 
sibility  for  defense  of  the  suit. 

(13)  If  action  is  brought  in  a  foreign 
country,  a  recommendation  as  to  quali¬ 
fied  local  attorneys,  English-speaking  if 
possible,  available  for  retention  to  de¬ 
fend  the  interests  of  the  United  States. 
Normally,  the  names  of  such  attorneys 
should  be  from  a  list  maintained  by  the 
U.S.  Embassy  or  Consulate. 


(14)  Such  other  available  informa¬ 
tion  as  may  be  necessary  for  a  full  un¬ 
derstanding  of  the  action  and  to  enable 
the  Government  to  prepare  a  defense. 

(c)  Reports  to  the  General  Counsel. 
A  report  as  required  above  shall  be  made 
to  the  General  Counsel,  Navy  Depart¬ 
ment,  Washington,  D.C.,  rather  than  to 
the  Judge  Advocate  General,  in  all  cases 
in  the  field  of  business  and  commercial 
law,  including  cases  relating  to: 

(1)  The  acquisition,  custody,  manage¬ 
ment,  transportation,  taxation,  disposi¬ 
tion  of  real  and  personal  property,  and 
the  procurement  of  services,  including 
the  fiscal,  budgetary,  and  accounting 
aspects  thereof ;  excepting,  however,  tort 
claims  and  admiralty  claims  arising  in¬ 
dependently  of  contract,  matters  con¬ 
cerning  nonappropriated-fund  activities, 
and  matters  related  to  the  Naval  Petro¬ 
leum  Reserves: 

(2)  Operations  of  the  Military  Sealift 
Command,  excepting  tort  and  admiralty 
claims  arising  independently  of  contract: 

(3)  The  Office  of  the  Comptroller  of 
the  Navy; 

(4)  Procurement  matters  in  the  field 
of  patents,  inventions,  trademarks,  copy¬ 
rights,  royalty  payments,  and  similar 
matters,  including  those  in  the  Armed 
Services  Procurement  Regulations  and 
Navy  Procurement  Directives  and  devia¬ 
tions  therefrom;  and 

(5)  Industrial  security. 

(d)  Initial  and  supplemental  reports. 
If  all  pertinent  information  is  not  readily 
available,  a  prompt  report  should  be 
made  with  such  information  as  is  avail¬ 
able,  supplemented  by  an  additional  re¬ 
port  as  soon  as  possible. 

Subpart  C — Production  of  Official  Records 

§  720.30  Production  of  official  records 
in  re.sponse  to  court  order. 

(a)  General.  Where  imclassified  naval 
records  are  desired  by  or  on  behalf  of 
litigants,  the  parties  will  be  informed  that 
the  records  desired,  or  certified  copies 
thereof,  may  be  obtained  by  forwarding 
to  the  Secretary  of  the  Navy,  Navy  De¬ 
partment,  Washington,  D.<3.,  or  other 
custodian  of  the  records,  a  court  order 
calling  for  the  particular  records  desired 
or  copies  thereof.  Compliance  with  such 
court  order  will  be  effected  by  transmit¬ 
ting  certified  copies  of  the  records  to  the 
clerk  of  the  court  out  of  which  the  pro¬ 
cess  issues.  If  an  original  record  is  pro¬ 
duced  by  a  naval  custodian,  it  will  not  be 
removed  from  the  custody  of  the  person 
producing  it,  but  copies  may  be  placed  in 
evidence.  Upon  written  request  of  all 
parties  in  interest  or  their  respective  at¬ 
torneys,  records  which  would  be  pro¬ 
duced  in  response  to  a  court  order  as  set 
forth  above  may  be  furnished  without 
court  order  except  as  noted  in  subsections 
b  and  c  below.  Whenever  compliance  with 
a  court  order  for  production  of  Depart¬ 
ment  of  the  Navy  records  is  deemed  in¬ 
appropriate  for  any  reaswi,  such  as  when 
they  contain  privileged  or  classified  in¬ 
formation,  the  records  and  subpoena  may 
be  forwarded  to  the  Secretary  of  the 
Navy  (Judge  Advocate  General)  for  ap¬ 
propriate  action,  and  the  parties  to  the 
suit  so  notified. 
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(b)  Records  in  the  custody  of  National 
Personnel  Records  Center.  Court  orders, 
subpoenas  duces  tecum,  and  other  legal 
documents  demanding  information  from, 
or  the  production  of,  service  or  medical 
records  in  the  custody  of  the  National 
Personnel  Records  Center  involving 
former  (deceased  or  discharged)  Navy 
and  Marine  Cwps  personnel  shall  be 
served  upon  the  General  Services  Admin- 
instration,  9700  Page  Boulevard;  St. 
Louis,  MO  63132,  rather  than  the  Depart¬ 
ment  of  the  Navy.  In  the  following  situa¬ 
tions.  the  request  shall  be  forwarded  to 
the  Secretary  of  the  Navy  (Judge  Advo¬ 
cate  General) . 

(1)  When  the  United  States  (Depart¬ 
ment  of  the  Navy)  is  one  of  the  litigants. 

(2)  When  the  case  involves  a  person 
or  persons  who  are  or  have  been  senior 
officers  within  the  Department  of  the 
Navy;  and 

(3)  In  other  cases  considered  to  be  of 
special  significance  to  the  Judge  Advo¬ 
cate  General  or  the  Secretary  of  the 
Navy. 

(c)  Exceptions.  Where  not  in  conflict 
with  the  foregoing  restrictions  relative  to 
caifldential  matter,  the  production  in 
Federal,  State,  territorial,  or  local  courts 
of  evidentiary  material  from  investiga¬ 
tions  conducted  pursuant  to  this  Manual, 
and  the  service,  employment,  pay  or 
medical  records  (including  medical  rec¬ 
ords  of  dependents)  of  persons  in  the 
naval  service  is  authorized  upon  receipt 
of  a  court  order,  without  procuring  spe¬ 
cific  authority  from  the  Swretary  of  the 
Navy.  Where  travel  is  involved,  it  must  be 
without  expense  to  the  Government. 

(d)  Medical  and  other  records  of 
civilian  employees.  Production  of  medical 
certificates  or  other  medical  reports  con¬ 
cerning  civilian  employees  is  controlled 
by  the  provisions  of  Executive  Order 
10561,  19  FR  5963,  as  implemented  by 
Federal  Personnel  Manual,  chapter  294, 
and  chapter  339.1-4  (reprinted  in  MAN- 
MED  article  23-255(6) ) .  Records  of  civil¬ 
ian  employees  other  than  medical  records 
may  be  produced  upon  receipt  of  a  comi; 
order  without  procuring  specific  author¬ 
ity  from  the  Secretary'  of  the  Navy,  pro¬ 
vided  there  is  not  involved  any  classified 
or  otherw'ise  confidential  material  such 
as  loyalty  or  security  records.  Records 
relating  to  compensation  benefits  ad¬ 
ministered  by  the  Bureau  of  Employees’ 
Compensaticm  may  not  be  disclosed  ex¬ 
cept  upon  the  written  approval  of  that 
Bureau  (20  CFR  1.21).  In  case  of  doubt, 
the  matter  should  be  handled  in  accord¬ 
ance  with  the  provisions  of  subsection  a 
above.  Where  information  is  furnished 
hereunder  in  response  to  a  court  order,  it 
is  advisable  that  certified  copies  rather 
than  originals  be  furnished  and  that, 
where  original  records  are  to  be  produced, 
the  assistance  of  the  U.S.  Attorney  or 
UB.  Marshal  be  requested  so  that  cus¬ 
tody  of  the  records  may  be  maintained. 

§  720.31  Production  of  oflicial  records 
in  the  ab^itence  of  court  order. 

(a)  Furnishing  information  from  per~ 
sonnel  and  related  records  to  personnel 
concerned.  Whether  or  not  litigation  is 
involved,  naval  perscwinel,  civilian  em¬ 
ployees  of  the  Naval  Establishment,  their 
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personal  representatives  (e.g.,  executors, 
guardians,  etc.),  or  other  properly  inter¬ 
ested  parties  may  be  furnished  copies  of 
records  or  information  therefrom  relat¬ 
ing  to  death,  personal  injury,  loss,  or 
property  damage  to  or  involving  such 
personnel  without  following  the  pro¬ 
cedures  prescribed  in  either  §  720.24  or 
§  720.30,  provided  the  interests  of  the 
United  States  are  not  prejudiced  thereby. 
All  such  requests  (except  requests  for 
medical  records,  for  such  traffic  accident 
reports  as  are  described  in  subparagraph 
(2)  of  this  paragraph,  and  for  records 
relating  to  matters  imder  the  cognizance 
of  the  General  Coimsel)  shall  be  referred 
to  the  appropriate  District  Judge  Advo¬ 
cate.  or  to  the  area  c(x>rdinator,  or  to 
the  Judge  Advocate  General.  In  no  event 
shall  findings  of  fact,  opinions,  and  rec¬ 
ommendations,  or  enclorsements  thereon, 
be  released  outside  the  Department  of 
the  Navy  without  approval  of  the  Secre¬ 
tary  of  the  Navy  or  the  Judge  Advocate 
General. 

(1)  Medical  records.  Requests  for  med¬ 
ical  records,  shall  be  processed  in  accord¬ 
ance  with  the  Department  of  Defense 
policy  set  forth  in  Title  32,  Code  of 
Federal  Regiilations,  §  66.1-66.2,  as  im¬ 
plemented  by  the  manual  of  the  Medical 
Department.  If,  in  processing  a  request 
for  medical  records,  it  app>ears  that  the 
interests  of  the  United  States  may  be  in¬ 
volved,  then  such  requests  shall  be  re¬ 
ferred  to  the  Judge  Advocate  General 
for  a  determination.  Production  of  medi¬ 
cal  certificates  or  other  medical  reports 
concerning  civilian  employees  is  con¬ 
trolled  by  the  provisions  of  the  Executive 
Order  and  the  Federal  Personnel  Man¬ 
ual  referred  to  in  S  720.30(d).  See  S  757.6 
of  this  chapter  concerning  release  of 
medical  records  in  Medical  Care  Recov¬ 
ery  Act  cases. 

(2)  Provost  marshal  or  base  police  re¬ 
ports  of  traffic  accidents.  Local  com¬ 
manders  are  authorized  to  release  copies 
of  traffic  accident  investigative  reports 
where  service  personnel  are  not  Involved 
and  where  no  Government  vehic  e  is  in¬ 
volved.  provided  the  Interests  of  the 
United  States  will  not  be  prejudiced 
thereby.  Release  may  be  made  to  any 
properly  interested  partjr  or  to  his  au¬ 
thorized  representative.  If  it  appears  that 
the  interests  of  the  United  States  may 
be  involved,  the  request  shsdl  be  referred 
to  the  appropriate  district  judge  advo¬ 
cate,  or  the  area  c(X)rdlnator.  or  the 
Judge  Advocate  General.  (Charges  will 
be  made  in  accordance  with  the  schedule 
of  fees  published  in  the  Navy  Comptrol¬ 
ler  Manual,  paragraph  035887  (minimum 
fee  $3) .  Pees  collected  will  be  credited  as 
set  forth  in  the  Navy  Comptroller  Man¬ 
ual,  paragraph  043145.) 

(b)  OGC  matters.  The  General  Coun¬ 
sel.  Deputy  General  Counsel,  and  Assis¬ 
tant  to  the  General  Counsel  for  litigation 
matters  have  been  designated  to  act  for 
the  Secretary  of  the  Navy  in  releasing  or 
producing,  and  authorizing  the  relesise  or 
production  of  official  records  or  copies 
thereof  in  matters  within  the  assigned 
responsibilities  of  the  Office  of  the  Gen¬ 
eral  Counsel.  Such  responsibilities  are 
outlined  in  S  720.25(c). 
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(c)  Security  matters.  For  information 
on  the  production  of  records  involving 
classified  matter,  w'hether  or  not  liti¬ 
gation  is  involved,  see  OPNAVINST 

5510.1  series.  Department  of  the  Navy 
Security  Manual  for  Classified  Informa¬ 
tion,  article  0922.3. 

(d)  Confidential  nature  of  military 
personnel  records.  Officer  and  enlisted 
personnel  records  are  deemed  confiden¬ 
tial.  Such  records  may  be  released  only 
to  persons  properly  and  directly  con¬ 
cerned.  including  the  serviceman  him¬ 
self,  and  personal  representatives  of  the 
serviceman  (e.g.,  executors,  guardians, 
etc.)  who  present  proper  proof  thereof, 
or  in  accordance  with  S  720.30  (a)  and 
(b). 

(e)  How  to  address  requests  for  mili¬ 
tary  medical  and  other  personnel  rec¬ 
ords.  The  serviceman  or  personal  rep¬ 
resentatives  may  obtain  access  to  the 
health  and  medical  records  of  both  Navy 
and  Marine  CTorps  personnel  by  applying 
to  the  Chief  of  the  Biu*eau  of  Medicine 
and  Surgery,  Navy  Department,  Wash¬ 
ington,  D.C.  20360.  Applications  for  Navy 
and  Marine  Cbrps  personnel  records 
should  be  addressed  to  the  Chief  of  Na¬ 
val  Personnel,  Navy  Department,  Wash¬ 
ington.  D.C.  20370,  or  to  the  Comman¬ 
dant  of  the  Marine  Corps,  Washington, 
D.C.  20380.  Applications  may  be  made  in 
person  or  in  writing. 

§  720.32  Certifiralen  of  full  faith  and 
credit. 

The  Judge  Advocate  General,  the  Dep¬ 
uty  Judge  Advocate  General,  or  any 
Assistant  Judge  Advocate  General  is  au¬ 
thorized  to  execute  certificates  of  full 
faith  and  credit  certifying  the  signatures 
and  authority  of  officers  of  the  Depart¬ 
ment  of  the  Navy. 

Subpart  D — Liaison  With  the  Department 
of  Justice 

§  720.40  I.iligalion  reports. 

In  all  lawsuits  involving  the  Depart¬ 
ment  of  the  Navy,  other  than  those 
purely  contractual  in  nature,  the  litiga¬ 
tion  report  to  the  Department  of  Justice 
will  be  prepared  in  the  Office  of  the 
Judge  Advocate  General  unless  authority 
to  prepare  the  report  is  specifically  dele¬ 
gated  to  a  field  activity. 

§  720.41  Liaison  with  U.S.  .Attorney. 

In  matters  other  than  those  which  are 
purely  contractual  in  natiu-e,  liaison  with 
local  U.S.  Attorneys  will  be  maintained 
through  the  Judge  Advocate  General, 
except  for  the  initial  report  required  by 
S  720.14  in  habeas  corpus  cases,  imless 
specific  authority  has  been  delegated  to 
a  field  activity. 

PART  727— LEGAL  ASSISTANCE 

Part  727  of  Title  32  is  provided  as 
follows: 

Sec. 

727.1  Purpose. 

727.2  Policy. 

727.3  Legal  Assistance  Officers. 

727.4  Legal  Assistance  Offices. 

727.5  Persons  eligible  for  assistance. 

727.6  Functions  of  Legal  Assistance 

Officers. 


6,  1973 


RULES  AND  REGULATIONS 


6027 


Sec. 

727.7  Limitations  on  service  provided. 

727.8  Confidential  and  privileged  char¬ 

acter  of  service  provided. 

727.9  Referrals  to  civilian  lawyers. 

727.10  Fees  and  compensation. 

727.11  Supervision. 

727.12  Communications. 

727.13  Reports. 

727.14  Files  and  records. 

727.15  Liberal  construction  of  charter. 

AuTHoaiTT :  Military  Personnel  and  Civilian 
Employees’  Claims  Act  of  1964,  as  amended 
(31  C.S.C.  240-243). 

§  727.1  Purpose. 

A  legal  assistance  program  providing 
needed  legal  advice  and  assistance  to  mil¬ 
itary  personnel  and  their  dependents  has 
been  in  operation  in  the  naval  service 
since  1943.  The  program  has  improved 
the  morale  of  personnel  and  reduced  dis¬ 
ciplinary  problems  since  its  inception. 
The  purpose  of  this  part  is  to  provide 
guidelines  for  the  continuation  of  the 
program. 

§  727.2  Policy. 

Personal  problems  that  remain  unre¬ 
solved  adversely  affect  morale  and  effi¬ 
ciency  and  frequently  result  in  behavior 
requiring  disciplinary  action.  Prompt  and 
understanding  aid  in  resolving  these 
problems  is  an  effective  preventative.  Ac¬ 
cordingly,  it  is  the  policy  of  the  Depart¬ 
ment  of  the  Navy  to  maintain  from  avail¬ 
able  resources  a  legal  assistance  program 
to  make  eligible  persons  aware  of  their 
legal  rights  and  obligations  and  to  assist 
military  personnel  and  their  dependents 
in  obtaining  adequate  legal  advice  and 
services  from  within  the  military  service. 
§  727.3  Legal  a^tsiKlance  oflirers. 

All  Navy  and  Marine  Corps  judge  ad¬ 
vocates  on  active  duty,  regular  or  reserve, 
and  all  civilian  lawyers  imder  the  cogni¬ 
zance  of  the  Judge  Advocate  General  who 
are  members  of  the  bar  of  a  Federal  court 
or  of  the  highest  court  of  any  State  or,  in 
foreign  countries,  who  are  authorized  to 
practice  law  in  the  courts  of  the  country 
concerned,  are  legal  assistance  officers. 
Navy  and  Marine  Corps  judge  advocates 
not  on  active  duty  may  be  designated  as 
legal  assistance  officers  by  the  Judge  Ad¬ 
vocate  General.  While  performing  legal 
assistance  duties,  legal  assistance  officers 
shall  be  guided  by  the  Canons,  Ethical 
Considerations,  and  Disciplinary  Rules  of 
the  Code  of  Professional  Responsibility 
of  the  American  Bar  Association,  and  the 
Canons  of  Professional  Ethics  of  the 
Federal  Bar  Association.  Persons  who  are 
authorized  to  practice  law  in  the  courts 
of  a  foreign  country  shall  be  guided  by 
similar  standards  which  have  been  pro¬ 
mulgated  for  the  guidance  of  lawyers  in 
the  country  concerned. 

§  727.-4  Legal  a^sislnneo  ofnees. 

(a)  Establisment  of  Offices.  A  legal 
assistance  office  shall  be  established  at 
each  Navy  law  center  and  at  each  Marine 
Corps  command  exercising  general 
court-martial  jurisdiction.  In  addition, 
any  commanding  officer  having  a  legal 
assistance  officer  attached,  assigned,  or 
available  to  his  command  may  establish 
a  legal  assistance  office.  The  legal  assist¬ 
ance  office  shall  be  disestablished  when 
no  person  qualified  to  perform  legal  as¬ 
sistance  duties  Is  attached,  assigned,  or 


available  to  the  command.  Whenever  a 
legal  assistance  office  is  established  or 
disestablished,  the  Judge  Advocate  Gen¬ 
eral  shall  be  notified. 

(b)  Location.  Each  legal  assistance 
office  shoffid  be  conveniently  located  so 
as  to  be  easily  accessible  to  all  persons 
eUgible  for  legal  assistance,  and  should 
be  provided  with  facilities  which  will 
enable  private  consultation  with  legal 
assistance  clients.  Information  as  to  the 
location  and  horns  of  the  legal  assistance 
office  and  the  nature  of  the  services  avail¬ 
able  shall  be  published  periodically  in 
local  directives  and  posted  in  appropri¬ 
ate  conspicuous  places. 

(c)  Legal  assistance  reference  ma¬ 
terial.  The  Judge  Advocate  General  will, 
from  time  to  time,  furnish  directly  to 
legal  assistance  offices  such  professional 
information,  reference  material,  and  pro¬ 
cedural  suggestions  and  recommenda¬ 
tions  as  he  may  deem  advisable  to  enable 
legal  assistance  officers  to  render  legal 
assistance  services.  Reference  materials 
and  publications  so  furnished  are  the 
property  of  the  Office  of  the  Judge  Ad¬ 
vocate  General  and  shall  remain  in  the 
legal  assistance  office  and  be  carefully 
preserved.  If  the  legal  assistance  office  is 
disestablished,  all  such  material  shall 
be  returned  to  the  Judge  Advocate 
General. 

(d)  Action  to  be  taken  by  commands 
not  having  a  legal  assistance  office.  All 
commands  shall  maintain  in  a  convenient 
location,  and  publish  from  time  to  time, 
a  current  list  of  the  legal  assistance  of¬ 
fices  serving  the  command  and  a  list  of 
local  civilian  lawyer-referral  committees 
or  services. 

§  727.5  PorM>nH  eligible  for  a»si»lanee. 

Legal  assistance  shall  be  available  to 
members  of  the  Armed  Forces  of  the 
United  States  and  their  dependents,  and 
military  personnel  of  allied  nations  serv¬ 
ing  in  the  United  States,  its  territories 
or  possessions.  The  service  is  intended 
primarily  for  the  benefit  of  personnel 
during  active  service,  but  is  to  be  ex¬ 
tended  to  retired  military  personnel, 
their  dependents,  survivors  of  members 
of  the  Armed  Forces  who  would  be  eligi¬ 
ble  were  the  service  member  alive,  and  in 
overseas  areas,  to  civilians,  other  than 
local-hire  employees,  who  are  in  the  em¬ 
ploy  of,  serving  with,  or  accompanying 
the  U.S.  Armed  Forces,  and  their  depend¬ 
ents,  when  and  if  the  workload  of  the 
office  renders  such  service  feasible. 

§  727.6  Fiinrlions  of  legal  aAi«i!>tancc 
otfieerK. 

(a)  Basic  duties.  A  legal  assistance  of¬ 
ficer,  while  performing  legal  assistance 
duties,  in  addition  to  performing  any 
other  duties  which  may  be  assigned  to 
him: 

(1)  Shall  coimsel,  advise,  and  assist 
military  personnel  and  their  dependents 
in  connection  with  their  personal  legal 
problems,  or  refer  such  persons  to  a  ci¬ 
vilian  lawyer  as  provided  in  §  727.9. 

(2)  May,  in  appropriate  cases  and 
imder  guidelines  promulgated  by  the 
Judge  Advocate  General,  serve  as  advo¬ 
cate  and  counsel  for,  and  provide  full 
legal  representation  to,  military  persem- 
nel  and  their  dependents  in  connection 
with  their  personal  legal  problems. 


(3)  Shall,  subject  to  the  direction  of 
the  senior  legal  assistance  officer  of  the 
command,  establish  contact  and  main¬ 
tain  Uaison  with  local  bar  organizations, 
lawyer  referral  services,  legal  aid  socie¬ 
ties,  and  other  local  organizations 
through  which  the  services  of  civilian 
lawyers  may  be  made  available  to  mili¬ 
tary  personnel  and  their  dependents. 

(4)  Shall  supervise  the  personnel  and 
operation  of  the  legal  assistance  office  in 
accordance  with  good  legal  practice  and 
the  policies  and  guidance  provided  by  the 
Judge  Advocate  General. 

(5)  Shall  advise  persons  with  com¬ 
plaints  of  discrimination  on  policies  and 
procedures  imder  the  Civil  Rights  Act  of 
1964  and  SECNAV  instruction  5350.5 
series. 

(b)  Nature  of  assistance.  Legal  assist¬ 
ance  officers  and  administrative  and 
clerical  personnel  assigned  to  legal  as¬ 
sistance  offices  perform  legal  assistance 
duties  as  official  duties  in  the  capacity  of 
an  officer  or  an  employee  of  the  United 
States.  Persons  performing  legal  assist¬ 
ance  duties,  however,  should  not  mis¬ 
lead  those  with  whom  they  may  deal  into 
believing  that  their  views  or  opinions  are 
the  official  views  or  opinions  of,  approved 
by,  or  binding  on,  the  Department  of  the 
Navy  or  the  United  States. 

(c)  Duty  to  client.  A  legal  assistance 
officer  should  exercise  his  independent 
professional  judgment  on  behalf  of  his 
client  within  the  standards  promulgated 
in  the  Code  of  Professional  Responsibility 
and  the  specific  limitations  imposed  in 
this  part. 

§  727.7  Limilaliuns  on  service  provided. 

(a)  Assistance  in  military  criminal 
matters.  Legal  assistance  duties  are  sepa¬ 
rate  and  apart  from  the  responsibilities 
of  a  trial  counsel,  defense  counsel,  or 
other  officer  Involved  in  the  processing  of 
courts-martial  or  investigations.  Fre¬ 
quently  a  serviceman  accused  or  sus¬ 
pected  of  an  offense  will  request  advice 
from  the  legal  assistance  officer.  In  such 
a  case,  he  should  be  advised  of  the  prpoer 
procedures  for  obtaining  counsel.  This 
limitation  does  not  prevent  the  assign¬ 
ment  of  the  same  officer  to  perform  the 
functions  of  a  legal  assistance  officer  and 
the  functions  of  a  defense  counsel. 

(b)  Domestic-relations  cases.  In  do¬ 
mestic-relations  cases,  a  legal  assist¬ 
ance  officer  may,  with  the  knowledge  and 
consent  of  both  parties,  and  where 
neither  party  is  represented  by  counsel, 
consult  both  parties  without  impropriety. 

(c)  Nonlegal  advice.  The  legal  assist¬ 
ance  officer,  while  giving  legal  advice 
may  also  determine  that  the  client  needs 
or  desires  advice  on  related  nonlegal 
matters.  The  legal  assistance  officer 
should  provide  legal  advice  only,  or  defer 
giving  such  advice,  and  refer  the  client 
to  an  appropriate  person  or  agency  for 
such  nonlegal  counseling.  The  legal  as¬ 
sistance  officer  should  establish  and 
maintain  a  working  relationship  with 
those  individuals  who  are  qualified  to 
provide  nonlegal  counseling  services. 

(d)  Proceedings  involving  the  United 
States.  A  legal  assistance  officer  shall 
not  advise  on,  assist  in,  or  become  in¬ 
volved  with,  individual  interests  opposed 
to  or  in  conflict  with  the  interests  of 
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the  United  States  without  the  specific 
approval  of  the  Judge  Advocate  GeneraL 
In  this  connection  see  also  18  U.S.C.  201, 
and  18  UJS.C.  205. 

(e)  Telephone  ingutries.  In  the  absence 
of  unusual  or  compelling  circumstances, 
legal  advice  should  not  be  given  over  the 
telephone. 

§  727.8  Confidential  and  privileged 
character  of  service  provided. 

All  information  and  files  pertaining  to 
the  persons  served  will  be  treated  as  con¬ 
fidential  and  privileged  in  the  legal  sense 
as  outUned  in  Canon  4  of  the  Code  of 
Professional  Responsibility,  as  opposed 
to  confidential  in  the  military  sense  of 
security  information.  These  privileged 
matters  may  not  be  disclosed  to  anyone 
by  personnel  rendering  the  service,  ex¬ 
cept  upon  the  specific  permission  of  the 
person  concerned,  and  disclosure  thereof 
may  not  be  lawfully  ordered  by  superior 
military  authority.  This  restriction  does 
not  prohibit  providing  the  nonprlvlleged 
statistical  data  required  by  S  727.13.  Pro¬ 
tection  of  tile  confidences  of  a  legal  as¬ 
sistance  client  is  essential  to  the  proper 
functioning  of  the  legal  assistance  pro¬ 
gram  in  order  to  assure  all  military  p)er- 
sonnel,  regardless  of  grade,  rank,  or  posi¬ 
tion,  that  they  may  disclose  frankly  and 
completely,  all  material  facts  of  their 
problem  to  those  rendering  the  service 
without  fear  that  their  confidence  will 
be  abused  or  used  against  them  in  any 
way.  Administrative  and  clerical  person¬ 
nel  assigrned  to  legal  assistance  offices 
shall  maintain  the  confidential  nature  of 
matters  handled. 

§  727.9  Referrals  to  civilian  lawyers. 

(a)  General.  If  it  is  determined  that 
the  legal  assistance  requested  is  beyond 
the  scope  of  this  part,  or  if  no  available 
legal  assistance  officer  is  qualified  to  give 
the  assistsmce  request^,  the  client 
should  be  referred  to  a  civilian  lawyer. 
When  the  client  does  not  know  of  a 
lawyer  whom  he  wishes  to  represent  him, 
his  case  may  be  referred  to  an  appro¬ 
priate  bar  organization,  lawyer  referral 
service,  legal  aid  society,  or  other  local 
organization  for  assistance  in  obtaining 
reliable,  competent,  and  sympathetic 
counsel,  or  to  a  civilian  lawyer  designated 
by  such  organization. 

(b)  Fees  charged  by  civilian  laivyers. 
Legal  assistance  clients  being  referred 
to  a  civilian  lawyer  should  be  advised 
that,  even  when  the  fee  to  be  charged 
is  set  by  statute  or  subject  to  coiu*t  ap¬ 
proval,  it  should  be  one  of  the  first  items 
discussed  to  avoid  later  misimderstand- 
ings  and  eliminate  imcertalnty.  Legal 
assistance  officers  should  exercise  cauticm 
in  discussing  possible  fees  to  be  charged 
by  civilian  lawyers  so  as  to  avoid  em¬ 
barrassment  or  misunderstanding  be¬ 
tween  the  client  and  his  civilian  lawyer. ' 
§  727.10  Fees  and  compensation. 

Military  and  civilian  employees  of  the 
Navy  are  prohibited  fr(.m  accepting,  di¬ 
rectly  or  indirectly,  any  fee  or  compen¬ 
sation  of  any  nature  for  legal  services 
rendered  to  any  person  entitled  to  legal 
a.ssistance  under  this  part. 


§  727.11  Supervision. 

The  Judge  Advocate  General  will  ex¬ 
ercise  supervision  over  all  legal  assist¬ 
ance  activities  in  the  Department  of  the 
Navy.  Subject  to  the  supervision  of  the 
Judge  Advocate  General,  the  designated 
commanders  set  out  in  OPNAVINST 
5800.6  (Subject:  Law  Centers;  activation 
of),  and  all  Marine  Corps  commanders 
exercising  general  court-martial  au¬ 
thority,  acting  through  their  judge  ad¬ 
vocates,  shall  exercise  supervision  over 
all  legal  assistance  activities  within  their 
respective  areas  of  responsibility  and 
shall  insure  that  legal  assistance  services 
are  made  available  to  all  eligible  per¬ 
sonnel  within  their  areas.  The  Judge  Ad¬ 
vocate  General  will  collaborate  with  the 
American  Bar  Association,  the  Federal 
Bar  Association,  and  other  civilian  bar 
organizations  as  he  may  deem  necessary 
or  advisable  in  the  accomplishment  of 
the  objectives  and  purposes  of  the  legal 
assistance  program. 

§  727.12  Communications. 

Legal  assistance  officers  are  authorized 
to  communicate  directly  with  the  Judge 
Advocate  General,  with  each  other,  and 
with  other  £q>pr(^iiate  organizations  and 
perscxis  concerning  legal  assistance 
matters. 

§  727.13  Reports. 

Each  legal  assistance  office  shall,  by 
the  10th  day  of  January  of  each  year, 
prepare  and  submit  to  the  Judge  Advo¬ 
cate  General  two  copies  of  the  Legal  As¬ 
sistance  Report  (NAVJAG  5801/3  (Rev. 
5-71) )  covering  the  preceding  calendar- 
year  period.  A  final  report  shall  be  sub¬ 
mitted  on  the  dlsest8j>lishment  of  the 
legral  assistance  office.  Special  reports 
shall  be  submitted  when  requested  by  the 
Judge  Advocate  General.  Information 
copies  of  all  reports  shall  be  furnished 
to  the  supervising  ccmxmander  referred 
to  in  S  727.11.  Reports  symbol  JAG- 
5801-1  is  assigned  for  this  reporting 
requirement. 

§  727.14  Files  and  records. 

(a)  Case  files.  TTie  material  contained 
in  legal  assistance  case  files  L  necessarily 
limited  to  private  unofficial  matters  and 
such  material  is  privileged  and  protected 
imder  the  attorney-client  relationship. 
Each  legal  assistance  office  should  there¬ 
fore  maintain  only  such  files  as  are  nec¬ 
essary  for  the  proper  operation  of  the 
office. 

(b)  Office  records.  Each  legal  assist¬ 
ance  office  should  maintain  whatever 
records  are  necessary  for  the  prepara¬ 
tion  of  required  reports.  The  Legal  As¬ 
sistance  Case  Record  (NAVJAG  5801/9 
(Rev.  5-71))  provides  for  the  recording 
of  the  information  required  for  the  an¬ 
nual  report,  and  the  use  of  this  form  to 
record  each  individual  legal  assistance 
case  is  recommended. 

§  727.15  Libera]  construction  of  chapter. 

The  provisions  of  tills  part  are  in¬ 
tended  to  be  liberally  construed  to  aid  in 
accomplishing  the  mission  of  legal 
assistance. 


PART  750— GENERAL  CLAIMS 
REGULATIONS 

Part  750  of  title  32  is  revised  to  read  as 
follows: 

Subpart  A — Ganaral  Provisions  for  Claims 

Sec. 

760.1  Scope  of  subpart  A. 

750.2  Investigation:  In  general. 

750.3  Investigation:  Requirements. 

750.4  Investigation:  ResponslbUlty  for. 

750.5  The  Investigating  Officer:  In  general. 

760.8  The  Investigating  Officer:  Duties. 

760.7  The  Investigative  report:  Contents. 

750.8  The  Investigative  report:  Action  by 

Commanding  Officer  or  Officer  in 
Charge. 

750.9  The  Investigative  repOTt:  Action  by 

reviewing  authority. 

750.10  Claims:  In  general. 

760.1 1  Claims :  A  proper  claimant. 

750.12  Claims:  Presentment  of. 

750.13  Claims:  Contents  of. 

750.14  Claims:  The  scope  of  liability  and 

the  measure  of  damages. 

760.16  Claims:  Action  by  Receiving  Officer 

or  Command. 

750.18  Claims :  Action  by  adjudicating 
authority. 

750.17  Claims:  Payment  of. 

750.18  Claims:  Settlement  agreement  and 

release. 

750.19  Claims:  Disposition  or  denial  of. 

750.20  Claims:  Amendment,  appeal,  or  re¬ 

consideration  of. 

750.21  Claims:  Action  required  upon  notice 

of  suit. 

750.22  Claims:  Finality. 

750.23  Disclosure  of  information. 

750.24  Single-service  assignment  of  respon- 

slbUity  for  processing  of  claims. 

760.25  — 

750.29  1  Reserved] 

Subpart  B — Federal  Tort  Claims  Act 

750.30  Scope  of  Subpart  B. 

750.31  Definitions. 

750.32  Statutmy  authority. 

750.33  Administrative  claim  and  considera¬ 

tion  as  a  prerequisite  to  suit 

750.34  The  administrative  claim. 

750.35  Administrative  consideration: 

Who  Is  authorized? 

750.38  Scope  of  liability. 

750.37  Metksure  of  damages. 

750.38  Statute  of  limitations. 

750.39  Attorney  fees. 

750.40  Regulations  of  Attorney  General 

governing  administrative  claims 
procedure. 

750.41  — 

760.49  [Reserved] 

Subpart  C — Military  Claims  Act 

750.50  Scope  of  Subpart  C. 

750.61  Definitions. 

750.52  Statutory  authority. 

750.53  The  administrative  claim. 

750.54  Authority  to  settle. 

750.55  Scope  of  liability. 

750.58  Measure  of  damages. 

750.57  Statute  of  limitations. 

750.58  [Reserved] 

750.69  [Reserved] 

Subpart  D — Claims  Not  Cognizable  Under  Any 
Other  Provision  of  Law 

760.60  Scope  of  Subpart  D. 

760.61  Definitions. 

750.62  Statutory  authority. 

750.63  Proper  claim  and  claimant  process¬ 

ing  of  the  claim. 

760.64  Officials  with  authority  to  settle. 

750.65  Scope  of  liability  and  measure  of 

damages. 

750.66  Statute  of  limitations. 

750.67  [Reserved]  * 

750.69  (Reserved] 
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Swbpart  E — Advance  Payments 

Sec. 

750.70  Scope  of  Subpart  E. 

750.71  Statutory  authority. 

750.72  Officials  with  authority  to  make  ad¬ 

vance  payments. 

750.73  Conditions  for  advance  payments. 

750.74  ( Reserved! 

750.79  [Reserved) 

Subpart  F — Authorization  To  Adiudicate 

750.80  Table  of  delegation  and  designated 

authority  to  pay  a  claim. 

Authority:  Military  Personnel  and  Civil¬ 
ian  Employees'  Claims  Act  of  1964,  as 
amended  (31  U.S.C.  240-243). 

Subpart  A — General  Provisions  for  Claims 
§  7S0.1  Scope  of  Subpart  A. 

Subpart  A  delineates  general  investiga¬ 
tive  and  clalms-processing  requirements 
to  be  followed  in  the  handling  of  all  inci¬ 
dents  and  claims  within  the  provisions  of 
this  part.  Where  the  general  provisions 
of  this  Subpart  A  conflict  with  the  spe¬ 
cific  provisions  of  any  subsequent  part 
of  this  part,  the  specific  provisions 
govern. 

§  750.2  Investigation:  In  general. 

Every  incident  which  may  result  In 
claims  against  or  in  favor  of  the  Govern¬ 
ment  shall  be  promptly  and  thoroughly 
investigated  by  trained  personnel.  The 
investigation  shall  be  closely  supervised 
to  insure  the  preparation  of  an  investiga¬ 
tive  report  providing  a  sufficient  basis  for 
the  prompt  and  Just  disposition  of  claims 
against  and  in  favor  of  the  Government 
and  for  all  other  official  action  required 
by  the  clrciunstances  of  the  case.  Claims 
against  persons  in  the  naval  service  aris¬ 
ing  from  the  performance  of  official  du¬ 
ties  shall  be  investigated  and  processed  as 
claims  against  the  United  States. 

§  750.3  Investigation:  Requirements. 

(a)  When  required.  Investigations  are 

required  whenever  a  claim  against  the 
Navy  is  filed  or  is  likely  to  be  filed,  or 
when  a  claim  in  favor  of  the  Navy  is 
possible.  The  Navy  must  have  the  back- 
groimd  Information  and  data  to  process 
all  claims  and  to  defend  all  suits  which 
are  commenced  before  the  ruiming  of  the 
statute  of  limitations.  Accordingly,  even 
when  recovery  may  be  barred  by  statute 
or  decisional  law,  all  deaths,  serious  in¬ 
juries,  and  substantial  losses  to  or  de¬ 
struction  of  property  must  be  investi¬ 
gated  promptly  while  the  evidence  is 
available.  Wlien  a  claim  may  be  barred, 
as  by  one  of  the  exclusions  enumerated 
in  8  750.36  (c),  (d).  8  750.55(d)  or 

8  750.65(b),  the  investigative  report 
must  document  the  factual  basis  for 
the  exclusion. 

(b)  Immediate  reports.  An  immediate 
letter  report  shall  be  made  to  the  Judge 
Advocate  (3eneral,  with  copies  to  the 
Chief  of  the  Torts  Section.  Civil  Divisiwi, 
Department  of  Justice,  Washington,  D.C. 
20530,  and  the  appropriate  reviewing  au¬ 
thority  listed  in  8  750.80  in  any  of  the 
following  circiunstances: 

(1)  Claims  or  possible  claims  arising 
out  of  a  major  disaster  or  out  of  an  in¬ 
cident  giving  rise  to  five  or  more  possible 
death  or  serious  injury  claims; 


(2)  Upon  filing  of  a  claim  which  could 
develop  litigation  which  would  Involve  a 
new  precedent  or  point  of  law  (see 
8  750.53(c)  (2)); 

(3)  Claims  or  possible  claims  which 
Involve  or  are  likely  to  involve  anottier 
agency  besides  the  Department  of  the 
Navy. 

(c)  Investigation  without  delay.  Inci¬ 
dents  falling  within  any  of  the  cate¬ 
gories  listed  in  paragraph  (a)  of  this 
section  shall  be  Investigated  and  re¬ 
ported  upon  without  delay,  even  though 
no  claim  has  been  filed,  and  even  though 
there  may  be  no  existing  law  or  regula¬ 
tion  imder  which  any  claim  arising 
therefrom  might  be  paid. 

(d)  Additional  requirements  under 
other  regulations.  This  part  in  no  way 
modifies  the  requirements  of  U.S.  Navy 
Regulations,  the  Manual  for  Courts- 
Martial,  or  other  provisions  of  the  Man¬ 
ual  of  the  Judge  Advocate  General,  and 
the  making  of  an  investigation  and  re¬ 
port  hereimder  does  not  constitute  or 
excuse  compliance  with  any  provision  of 
U.S.  Navy  Regulations,  the  Manual  for 
Courts-Martial,  or  other  provisions  of 
the  Manual  of  the  Judge  Advocate 
General. 

§  750.4  Inve^ligalion:  Responsibility  for. 

(a)  Immediate  responsibility.  Re¬ 
sponsibility  for  the  investigation  of  an 
incident  normally  lies  with  the  com¬ 
manding  officer  or  officer  in  charge  of  the 
local  naval  activity  which  is  most  di¬ 
rectly  concerned,  normally .  the  com¬ 
manding  officer  or  officer  in  charge  of  the 
personnel  involved  or  of  the  activity  In 
which  the  incident  occurred.  Where  two 
or  more  activities  are  Involved,  see 
8  719.207  of  this  chapter.  If  a  nonnaval 
activity  Is  concerned,  see  8  750.3(b)(3). 
Stich  nonnaval  activity  should  be 
promptly  notified  of  the  incident. 

(b)  Assistance.  When  an  accident  or 
incident  occurs  at  a  place  where  the 
naval  service  does  not  have  an  installa¬ 
tion  or  a  unit  conveniently  located  for 
conducting  an  investigation,  the  com¬ 
manding  officer  or  officer  In  charge  hav¬ 
ing  Immediate  responsibility  for  making 
such  investigation  may  request  assist¬ 
ance  from  the  commanding  officer  or 
officer  in  charge  of  any  other  organiza¬ 
tion  of  the  Department  of  Defense.  Such 
assistance  may  take  the  form  of  a  com¬ 
plete  investigation  of  the  accident  or  in¬ 
cident,  or  it  may  cover  only  part  of  the 
investigation.  Likewise,  in  the  fevent  that 
under  similar  circumstances  the  com¬ 
manding  officer  or  officer  in  charge  of 
any  other  organization  of  the  Depart¬ 
ment  of  Defense  requests  such  assistance 
from  the  commanding  officer  or  officer 
in  charge  of  any  naval  installation  or 
unit,  the  latter  should  comply  with  the 
request.  If  a  complete  investigation  is  re¬ 
quested,  the  report  will  be  made  in  ac¬ 
cordance  with  the  regulations  of  the 
requested  service.  These  investigations 
will  normally  be  conducted  without  re¬ 
imbursement  for  per  diem,  mileage,  or 
other  expenses  incurred  by  the  investi¬ 
gating  installatiixi  or  unit. 


(c)  Report  of  Motor  Vehicle  Acci¬ 
dent,  Standard  Form  No.  91.  The  driver 
of  any  Government  motor  vehicle  in¬ 
volved  in  an  accident  of  any  sort  shall 
be  responsible  for  making  an  immediate 
report  on  the  Operator’s  Report  of  Motor 
Vehicle  Accident,  Standard  Form  No.  91. 
This  driver’s  report  shall  be  made  even 
though  the  driver  of  the  other  vehicle, 
or  any  other  person  involved,  states  that 
no  claim  will  be  filed,  and  even  though 
the  only  vehicles  involved  are  Govern¬ 
ment  owned.  An  accident  shall  be  re¬ 
ported  by  the  driver  regardless  of  who 
was  injured,  or  what  property  was  dam¬ 
aged,  or  to  what  extent,  or  where  the 
accident  occurred,  or  who  was  respon¬ 
sible.  The  driver’s  report  shall  be  re¬ 
ferred  to  the  investigating  officer,  who 
shall  be  responsible  for  examining  it  for 
completeness  and  accuracy  and  who 
shall  file  it  for  future  reference  or  for 
attachment  to  any  subsequent  investiga¬ 
tive  report  of  the  accident. 

§  750.5  'The  investigating  officer:  In 
general. 

Every  investigation  required  by  these 
regulations  shall  be  conducted  by  an  in¬ 
vestigating  officer.  The  commanding  of¬ 
ficer  or  officer  in  charge  of  each  naval 
activity  shall  designate  a  qualified  in¬ 
dividual  tmder  his  command,  preferably 
one  with  legal  training  and  with  experi¬ 
ence  in  the  conduct  of  Investigations,  as 
the  investigating  officer  for  the  activity. 
Whenever  necessary,  in  the  discretion  of 
the  commanding  officer  or  officer  in 
charge,  additional  or  assistant  investi¬ 
gating  officers  may  be  appointed,  each 
with  all  and  the  same  powers  as  the  in¬ 
vestigating  officer,  except  that  all  assist¬ 
ant  Investigating  officers  shall  be  under 
the  general  supervision  of  the  investigat¬ 
ing  officer.  To  insure  prompt  investiga¬ 
tion  of  every  incident  while  witnesses 
are  available  and  before  damage  has 
been  repaired,  the  duties  of  an  Individual 
in  his  capacity  as  an  Investigating  of¬ 
ficer  shall  ordinarily  have  priority  over 
any  other  assignment  he  may  have. 

§  750.6  Tlie  investigating  officer:  Duties. 

It  shall  be  the  duty  of  the  investigat¬ 
ing  officer,  in  making  an  investigation 
pursuant  to  these  regulations: 

(a)  To  consider  all  information  and 
evidence  obtained  as  a  result  of  any  pre¬ 
vious  investigation  or  inquiry  into  any 
aspect  of  the  incident. 

(b)  To  conduct  further  investigation 
of  the  matter  in  a  fair  and  Impartial 
manner,  covering  all  phases  of  the  inci¬ 
dent  and  giving  consideration  to  its 
bearing  on  possible  claims  against,  or  in 
favor  of,  the  Government  and  on  other 
interests  of  the  service,  to  the  end  that 
a  comprehensive,  acciu'ate,  and  un¬ 
biased  factual  report  of  the  incident  may 
be  made  available  to  higher  authority 
for  such  action  as  is  required  by  the  cir¬ 
cumstances  of  the  case. 

(c)  To  secure  and  consider  signed 
statements  from  all  competent  witnesses 
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on  facts  pertinent  to  the  incident.  Wit¬ 
nesses  should  be  interviewed  by  the  in¬ 
vestigating  officer  at  the  earliest 
opportunity.  Pull  statements  from  prin¬ 
cipal  witnesses,  especially  the  claimant 
or  prospective  claimant,  should  be  re¬ 
duced  to  writing  and  their  signatures 
obtained  thereon  if  at  all  possible.  The 
interests  of  the  United  States  may  be 
seriously  prejudiced  if  the  investigating 
officer  fails  to  obtain  such  statements  be¬ 
fore  witnesses  forget  significant  facts  or 
are  confused  by  questions  from  persons 
with  adverse  interests. 

(d)  To  inspect  the  property  damage 
and  to  Interview  injured  persons  or  their 
representatives  personally:  and,  if  such 
personal  inspection  and  Interview  are  not 
conducted,  to  state  the  reason  therefor. 

(e)  To  ascertain  the  nature,  extent, 
and  amoimt  of  damage  and  to  obtain  all 
pertinent  repair  bills  or  estimates,  medi¬ 
cal,  hospital,  and  associated  bills  as  are 
necessary  to  the  proper  adjudication  of 
a  claim  against  or  in  favor  of  the  Gov¬ 
ernment  which  may  arise  from  the  in¬ 
cident.  For  the  proper  method  of  com¬ 
puting  the  amount  of  damages,  see 
§  750.14. 

(1)  Loss  o/ cammflfs.  Claims  for  loss  of 
earnings  and  diminution  of  earning  ca¬ 
pacity  arising  under  the  Federal  Tort 
Claims  Act  or  the  Military  Claims  Act 
require  submission  by  the  claimant  of  a 
stsitement  by  his  employer  executed  be¬ 
fore  a  notary  public  or,  where  the  claim¬ 
ant  is  in  business  for  himself,  a  certified 
copy  of  company  records  showing  claim¬ 
ant’s  age,  occupation,  wage,  or  salary, 
and  time  lost  from  work  as  a  result  of  the 
incident.  Where  such  statements  or  rec¬ 
ords  are  not  available,  a  sworn  statement 
by  the  claimant  will  be  obtained. 

(2)  Medical  information  to  he  supplied 
by  claimant.  Claims  for  loss  of  earnings, 
diminution  of  earning  capacity,  medical 
and  hospital  expenses,  anticipated  medi¬ 
cal  exi}ense,  pain  and  suffering,  physical 
disfigurement,  and  temporary  or  per¬ 
manent  Injury  arising  imder  the  Federal 
Tort  Claims  Act  or  the  Military  Claims 
Act  require  submission  by  the  claimant 
of  a  written  statement  by  the  attending 
physician  setting  forth  the  nature  and 
extent  of  the  Injury  and  treatment,  the 
duration  and  extent  of  the  disability  in¬ 
volved,  the  prognosis,  and  period  of  hos¬ 
pitalization  or  incapacity. 

(f )  To  obtain  from  the  proper  mainte¬ 
nance  office  the  latest  report  of  material 
inspection  of  the  Navy  aircraft  or  motor 
vehicle  that  was  conducted  prior  to  the 
accident  in  all  cases  in  which  a  suit 
against  the  United  States  is  likely  or  is 
pending,  and  in  all  other  cases  in  which 
it  appears  pertinent  to  determine  lia¬ 
bility. 

(g)  To  secure  from  qualified  persons  of 
the  activity  concerned,  or  of  another  ap¬ 
propriate  activity,  statements  concern¬ 
ing  the  extent  of  damage  or  injury  and 
the  reasonableness  of  the  damages 
claimed. 

(1)  Medical  examination  at  a  military 
installation.  The  investigating  officers,  if 
the  injured  person  does  not  object,  should 
have  a  physical  examination  of  the  In- 
Jiu*ed  person  conducted  at  a  military  in¬ 


stallation.  Consideration  should  be  given 
to  the  availability  of  personnel  and  facil¬ 
ities  of  the  Installation.  Expenses  for 
services  or  supplies  from  other  Federal 
agencies  or  civilian  agencies  should  not 
be  incurred.  A  copy  of  the  report  of  the 
physical  examination  obtained  from  the 
medical  installation  shall  be  included  in 
the  report  of  investigation  or,  if  made 
subsequent  to  the  forwarding  of  that  re¬ 
port,  forwarded  to  the  same  addressee 
as  the  report  of  investigation. 

(2)  Navy  expert  opinion.  In  appropri¬ 
ate  cases,  a  Navy-employed  expert  may 
be  asked  to  evaluate  the  extent  of  dam¬ 
age.  Anyone  possessing  special  knowl¬ 
edge  or  experience,  such  as  a  public- 
works  estimator,  may  qualify.  Any  costs 
involved  in  obtaining  the  expert  opinion 
shall  be  absorbed  by  the  command  to 
which  the  expert  is  attached. 

(3)  Government  experts  from  other 
than  Navy  sources.  On  occasion,  expert 
opinion  is  available  from  other  depart¬ 
ments  and  agencies  of  the  Government. 
Arrangements  for  this  service,  when 
available  may  be  made  locally.  Any  ex¬ 
pense  involved  will  be  absorbed  by  the 
command  conducting  the  investigation. 

(4)  Civilian  experts.  Occasionally,  such 
as  when  accurate  real-estate  appraisals 
cannot  be  obtained  from  public-works 
or  Federal  Housing  Administration  per¬ 
sonnel.  civilian  experts  must  be  em¬ 
ployed  in  order  to  protect  the  Govern¬ 
ment’s  interest.  Whenever  a  Navy-funded 
civilian  expert  is  considered  necessary, 
the  cost  will  be  absorbed  by  the  com¬ 
mand  conducting  the  investigation.  Med¬ 
ical  experts  may  be  employed  only  with 
the  permission  of  the  Chief,  Bureau  of 
Medicine  and  Surgery,  and  a  request  for 
such  permission  will  normally  be  made 
only  after  a  physical  examination  has 
been  conducted  in  accordance  with  sub- 
paragraph  (1)  of  this  paragraph. 

(h)  To  reduce  to  writing  and  incorpo¬ 
rate  into  a  unified  investigative  report 
(prepared  in  triplicate)  all  pertinent 
testimony,  exhibits,  and  any  other  evi¬ 
dence  taken  or  considered,  subject,  how¬ 
ever,  to  the  exception  for  claims  under 
$600  as  set  forth  in  S  750.7(b). 

(i)  To  furnish  the  proper  claim  forms 
to  any  person  who  inquires  concerning 
the  procedure  for  making  a  claim  against 
the  Government  as  a  result  of  a  service- 
connected  incident,  and  to  advVse  such 
person  where  the  claim  should  be  filed 
and  what  substantiating  evidence  should 
accompany  the  claim,  or,  if  a  claim  has 
been  filed,  to  see  that  the  information 
required  by  §  750.13  has  been  submitted 
by  the  claimant. 

(j)  To  submit  the  complete  invjjstiga- 
tive  report  to  his  commanding  officer  or 
officer  in  charge  as  promptly  as  circum¬ 
stances  permit.  In  a  case  where  not 
all  of  the  information  required  by  S  750.7 
Is  immediately  available,  as  in  an  acci¬ 
dent  resulting  in  personal  injuries  re- 
qffiring  extended  periods  of  hospitaliza¬ 
tion  or  medical  care,  the  investigative 
report  containing  all  available  informa¬ 
tion  shall  be  submitted  promptly.  It  shall 
then  be  completed  by  means  of  a  sup¬ 
plementary  report  or  reports  submitted 


as  soon  as  the  previously  omitted  in¬ 
formation  becomes  available. 

§  750.7  The  investigative  report:  Con¬ 
tents. 

A  written  report  of  investigation  will 
be  made  in  each  case  using  standard 
forms  whenever  appropriate. 

(а)  Pertinent  data.  Except  in  cases 
falling  with  the  provisions  of  paragraph 
(b)  of  this  section,  the  repori:  shall  be 
complete  in  every  significant  detail  and 
will  include  particularly  such  of  the  fol¬ 
lowing  information  as  is  pertinent: 

(1)  Date,  time,  and  exact  place  the  ac¬ 
cident  or  incident  occurred,  specifying 
the  highway,  street,  road,  or  intersection, 
including  the  streets  between  which  or 
the  number  of  the  block  where  the  acci¬ 
dent  or  incident  occurred,  or  the  number 
of  miles  and  the  direction  from  the  near¬ 
est  town. 

(2)  A  concise  but  complete  statement 
of  the  circumstances  of  the  accident  or 
incident.  Reference  should  be  made  to 
pertinent  physical  facts  observed  and 
to  any  material  statements,  admissions, 
or  declarations  against  interest  by  any 
person  involved. 

(3)  A  statement  as  to  whether  a  claim 
has  been  or  is  likely  to  be  filed  and,  if 
so,  the  name  and  address  of  the  claim¬ 
ant  or  potential  claimant. 

(4)  A  statement  as  to  whether  the 
claimant  is  the  sole  owner  of  the  dam¬ 
aged  property  and.  if  not,  the  name  and 
address  of  the  owner,  or  part  owners,  and 
the  basis  of  the  claimant’s  alleged  right 
to  file  a  claim. 

(5)  Names,  service  numbers,  grades, 
organizations,  and  addresses  of  military 
personnel  and  civilian  employees  in¬ 
volved  as  participants  or  witnesses. 

(б)  Names  and  addresses  of  witnesses. 

(7)  A  recommendation  as  to  whether 
or  not  military  personnel  and  civilian 
employees  involved  were  acting  in  the 
fine  of  duty,  or  scope  of  their  employ¬ 
ment,  as  defined  in  S  750.31(b).  The  re¬ 
port  shall  contain  statements  and  copies 
of  records  which  bear  on  this  issue  for 
evaluation  by  the  adjudicating  authority. 

(8)  Accurate  description  of  Govern¬ 
ment  property  Involved  and  nature  and 
amount  of  damage,  if  any.  If  Govern¬ 
ment  property  was  not  damaged,  that 
fact  should  be  stated. 

(9)  Accurate  description  of  all  pri¬ 
vately  owned  property  involved,  nature 
and  amount  of  damage,  if  any,  and  the 
names  and  addresses  of  the  owners 
thereof. 

(10)  Names,  addresses,  and  ages  of  all 
civilians  or  military  personnel  injured 
or  killed;  Information  as  to  the  nature 
and  extent  of  Injuries,  degree  of  perma¬ 
nent  disability,  prognosis,  period  of  hos¬ 
pitalization,  name  and  address  of  at¬ 
tending  physician  and  hospital,  and 
amount  of  medical,  hospital,  and  burial 
expenses  actually  inctured;  occupation 
and  wage  or  salary  of  civilians  injured 
or  killed;  and  names,  addresses,  ages,  re¬ 
lationship,  and  extent  of  dependency  of 
survivors  of  any  such  person  fatally  in¬ 
jured, 

(11)  If  straying  animals  are  involved, 
a  statement  whether  the  jurisdiction  has 
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an  “open  range  law”  and,  if  so,  refer¬ 
ence  to  such  statute. 

(12)  A  statement  as  to  whether  any 
person  Involved  violated  any  State  or 
Federal  statute,  local  ordinance,  or  In¬ 
stallation  regulation  and.  If  so.  In  what 
respect.  The  statute,  ordinance,  or  reg¬ 
ulation  should  be  set  out  in  full. 

(13)  A  statement  as  to  whether  a 
police  Investigation  was  made.  A  copy  of 
the  police  report  of  investigation  should 
be  included  if  available. 

(14)  A  statement  as  to  whether  arrests 
were  made  or  charges  preferred,  and 
the  result  of  any  trial  or  hearing  in  civil 
or  military  courts. 

(15)  The  comments  and  recommenda¬ 
tions  of  the  investigating  officer  as  to  the 
existence  of  liability;  as  to  the  amoimt 
of  the  damage,  loss  or  destruction,  or  the 
amoimt  payable  on  account  of  personal 
injury  or  death;  and  as  to  whether  and  to 
what  extent  such  liability,  damage,  loss, 
destruction,  personal  injury  or  death  is 
covered  by  Insurance  companies  con¬ 
cerned,  or  is  covered  by  a  contractual 
agreement  to  Indemnify  the  Govern¬ 
ment. 

(16)  As  many  exhibits  or  enclosures  as 
are  pertinent  and  are  secured  in  connec¬ 
tion  with  the  performance  of  duties  under 
S  750.6  shall  be  obtained  during  the 
course  of  the  Investigation  and  shall  be 
attached  to  the  investigative  report, 
forming  a  part  thereof.  The  enclosures 
shall  be  numbered  consecutively  and 
shall  be  listed  numerically  in  the  inves¬ 
tigative  report  in  accordance  with  stand¬ 
ard  Navy  correspondence  procedure. 

(b)  Limited  investigation  and  report. 
In  lieu  of  the  comprehensive  investiga¬ 
tion  contemplated  by  §  750.6  and  the  de¬ 
tailed  report  descrll^d  in  paragraph  (a) 
of  this  sectidn,  a  more  limited  investiga¬ 
tion  and  report  may  be  made  when  the 
follov/ing  circumstances  exist; 

(DA  claim  has  been  presented  for  an 
amoimt  of  $600  or  less; 

(2)  The  claim  is  cognizable  under  the 
Federal  Tort  Claims  Act  (Subpart  B  of 
this  part)  or  the  Military  Claims  Act 
(Subpart  C  of  this  part) ;  and 

(3)  The  amount  payable  on  the  claim 
has  been  agreed  upon. 

This  limited  report  will  take  the  form  of 
a  certification  and  should  provide  sub¬ 
stantially  as  set  forth  in  Appendix  page 
20-c.‘ 

§  750.8  The  investigative  report:  Action 
by  the  commanding  officer  or  officer 
in  charge. 

(a)  Action.  If  a  claim  is  likely  to  arise, 
the  investigative  report  shall  be  reviewed 
and,  if  necessary,  returned  to  the  inves¬ 
tigating  officer  for  the  correction  of  any 
omissions  noted.  If  there  is  a  staff  Judge 
advocate  available,  the  commanding 
officer  or  officer  in  charge  should  use  his 
services  in  reviewing  and,  if  practicable, 
in  endorsing  the  report.  If  the  report  is 
in  order,  it  shall  forwarded  by  en¬ 
dorsement.  with  any  pertinent  comments 
and  recommendations.  In  cases  in  which 
the  certificate  report  authorized  in 
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§  750.7(b)  is  used,  the  commanding  offi¬ 
cer  or  officer  in  charge  may  indicate  his 
approval  of  the  certificate  report  by 
sie^ng  that  report  in  the  space  provided 
thereon.  One  copy  of  the  report  shall  be 
retained  in  the  file  of  the  local  activity 
and  shall  be  made  available  to  safety  offi¬ 
cers  for  use  in  accident  prevention  and 
to  superior  commands  upon  request. 

(b)  Claim.  If  a  claim  has  been  filed,  the 
original  claim  and  all  copies  filed  by  the 
claimant  and  the  original  investigative 
report  shall  be  forwarded  by  means  of 
the  aforementioned  endorsement  to  the 
appropriate  adjudicating  authority.  “At¬ 
tention  Staff  Judge  Advocate.”  When 
there  is  doubt  as  to  the  appropriate  ad¬ 
judicating  authority,  the  reports  may  be 
forwarded  through  the  proper  chain  of 
command  to  the  Judge  Advocate  General. 

§  750.9  The  investigative  report:  Action 
by  reviewing  authority. 

(a)  Return  or  endorsement.  A  review¬ 
ing  authority  may  return  the  investiga¬ 
tive  report  for  such  additional  investiga¬ 
tion  and  information  as  may  be  con¬ 
sidered  necessary.  When  satisfied  with 
the  report,  it  shall  be  endorsed  and  for¬ 
warded  to  the  next-level  authority  with 
appropriate  recommendation  including 
an  assessment  of  the  responsibility  for 
the  incident  and  a  recommendation  as 
to  the  disposition  of  any  claim  which  may 
subsequently  be  filed.  If  a  reviewing  au¬ 
thority  may  be  an  adjudicating  authority 
for  a  claim  subsequently  filed,  one  copy 
of  the  report  shall  be  retained  by  such 
authority  for  at  least  2  years  after  the 
incident. 

(b)  When  a  claim  has  been  filed.  If  a 
claim  has  been  filed,  see  S  750.16.  When 
a  claim  is  received,  all  holders  of  the 
investigative  report  shall  be  notified. 

§  750.10  Claims:  In  general. 

(a)  Claims  against  the  United  States. 
Claims  against  the  Government  shall  re¬ 
ceive  expeditious  and  Just  disposition 
throughout  the  entire  course  of  proc¬ 
essing.  Sections  750.11-750.22  should 
generally  be  followed  in  such  processing. 
All  claims  against  the  Government,  to 
be  deemed  meritorious,  must  have  a  basis 
in  a  specific  Congressional  enactment. 
Accordingly,  any  claim  should  be  viewed 
in  light  of  that  statute  under  which  it 
might  be  considered,  if  at  all,  and  the 
specific  provisi(xis  of  this  manual  con¬ 
cerning  that  statute  should  be  consulted. 

(b)  Claims  in  favor  of  the  United 
States.  See  Part  757  of  this  chapter  for 
the  processing  of  claims  in  favor  of  the 
Government. 

§  750.1 1  Claims:  A  proper  claimant.^ 

(a)  Damage  to  property  cases.  A  claim 
for  damage  to  or  loss,  or  destruction  of, 
proi>erty  shall  be  presented  by  the  owner 
of  the  property  or  his  duly  authorized 
agent  or  legal  representative.  The  word 
“owner”  as  used  herein,  includes  a  bailee, 
lessee,  mortgagor,  and  conditional 
vendee,  but  does  not  include  a  mortgagee, 
conditional  vendor,  or  other  person  hav¬ 
ing  title  for  purposes  of  security  only. 
If  the  claim  is  filed  by  an  agent  or  legal 
representative  of  the  owner  of  the  prop¬ 


erty,  it  shall  show  the  title  or  capacity 
of  the  person  signing  and  shall  ^  ac¬ 
companied  by  the  evidence  of  the  ap¬ 
pointment  of  such  person  as  agent,  ex¬ 
ecutor,  administrator,  guardian,  or 
other  fiduciary  or  legal  representative. 

(b)  Personal  injury  or  death  cases.  A 
claim  on  account  of  personal  injury  shall 
be  presented  by  the  person  injured  or  his 
duly  authorized  agent,  or,  in  the  case  of 
death,  by  the  legal  representative  of  the 
person  deceased. 

(c)  Subrogation.  A  subrogor  and  a 
subrogee  may  file  a  claim  Jointly  or  may 
file  separate  claims.  Except  as  provided 
in  §  750.40,  when  separate  c^ms  are 
filed  and  each  claim,  individually,  is 
within  local  authority,  they  may  be  proc¬ 
essed  locally,  when  appropriate,  even  if 
the  aggregate  of  such  claims  exceeds  the 
monetary  Jurlsdicticm  of  the  approving 
or  settlement  authority.  When  one  claim 
cannot  be  settled,  the  provisions  of 
§  750.16  (c-d)  apply.  Appropriate  docu¬ 
mentary  evidence  should  be  furnished  by 
the  subrogee  in  support  of  a  subrogated 
claim. 

(d)  Limitation  on  transfers  and  as¬ 
signment.  All  transfers  and  assignments 
made  of  any  claim  upon  the  United 
States,  or  of  any  part  of  shares  thereof  or 
interest  therein,  whether  absolute  or 
conditional  and  whatever  may  be  the 
consideration  therefor,  and  all  power  for 
attorney,  orders,  or  other  authorities  for 
receiving  payment  of  any  such  claim,  or 
of  any  part  or  share  thereof,  are  ab¬ 
solutely  null  and  void  unless  they  are 
made  after  the  allowance  of  such  a 
claim,  the  ascertainment  of  the  amount 
due.  and  the  issuing  of  a  warrant  for 
the  payment  thereof.  31  U.S.C.  203.  This 
statutory  provision  does  not  apply  to  the 
assignment  of  a  claim  by  operation  of 
law,  as  in  the  case  of  a  receiver  or  trustee 
in  bankruptcy  apixtinted  for  an  indi¬ 
vidual,  firm,  or  corporation,  or  the  case 
of  an  administrator  or  executor  of  the 
estate  of  a  person  deceased,  or  an  in¬ 
surer  subrogated  to  the  rights  of  the 
insured. 

§  750.12  Claims:  Presentment  of. 

(a)  Standard  Form  No.  95.  A  claim 
shall  be  submitted  by  presenting  in  trip¬ 
licate  a  written  statement  setting  forth 
the  amount  of  the  claim,  in  a  sum  cer¬ 
tain,  and,  as  far  as  possible,  the  detailed 
facts  and  circumstances  surrounding  the 
incident  from  which  the  claim  arose.  The 
Claim  for  Damage  or  Injury,  Standard 
Form  No,  95  (see  appendix  page  20-a)  ,* 
shall  be  used  whenever  practicable.  The 
claim  and  all  other  papers  requiring 
signature  by  the  claimant  shall  be  signed 
by  the  claimant  personally  or  by  his  duly 
authorized  agent.  The  signatures  of  the 
claimant  or  his  agent  shall  be  identical 
throughout.  When  more  than  one  per¬ 
son  has  a  claim  arising  from  a  single 
incident,  each  person  should  file  his 
claim  separately  and  individually.  A  sub¬ 
rogor  and  a  subrogee  may  file  a  claim 
Jointly  or  separately.  Only  one  claim. 


1  FUed  as  part  of  original  document. 


KDERAL  REGISTER,  VOL.  38,  NO.  43— TUESDAY.  MARCH  6,  1973 


6032 


RULES  AND  REGULATIONS 


combining  damage  to  property  and  per¬ 
sonal  injury  or  death,  may  be  submitted 
by  a  claimant. 

(b)  To  whom,  submitted.  The  claim 
shall  be  submitted  by  the  claimant  to 
the  commanding  ofiBcer  of  the  navsd  ac¬ 
tivity  involved,  if  known.  Othewise,  it 
shsdl  be  submitted  to  the  commanding 
officer  of  any  naval  activity,  preferably 
the  one  within  which,  or  nearest  to 
which,  the  incident  occurred,  or  to  the 
Judge  Advocate  General  of  the  Navy, 
Washington,  D.C.  20370.  See  §  750.40. 

§  730.13  Oainis:  Contents  of. 

(a)  Information  to  be  submitted.  The 
claimant  shall  include  the  following  in¬ 
formation  in  his  claim : 

(1)  The  full  name  and  complete  ad¬ 
dress  of  the  claimant; 

(2)  The  amount  for  property  damage, 
loss,  or  destruction,  and  the  amoimt 
claimed  cm  account  of  personal  injury 
or  death; 

(3)  The  date,  time,  and  place  of  the 
Incidoit  giving  rise  to  the  daim; 

(4)  The  persons,  vehicles,  and  other 
property  involved; 

(5)  The  identity  of  the  Government 
department,  agency,  or  activity  involved; 

(6)  A  detailed  description  of  the  oc¬ 
currence  of  the  incident  and  the  facts 
and  circiunstances  attending  it; 

(7)  The  nature  and  extent  erf  the  re¬ 
sulting  damage,  loss,  destruction,  or 
Injury; 

(8)  The  names  and  addresses  of  any 
witnesses  to  the  incident;  and 

(9)  An  agreement  by  the  claimant  to 
accept  the  amount  claimed  in  full  satis¬ 
faction  and  final  settlement  of  the  claim 
stated. 

(b)  Amount  of  the  claim.  The  amount 
of  the  claim  shall  be  stated  in  a  sum  cer¬ 
tain  and  shall  be  substantiated  by  emn- 
petent  evidence,  as  fc^ows: 

(1)  In  support  of  claims  for  damage 
to  or  personal  property  which  has 
been  or  can  be  economically  repaired, 
the  claimant  shall  submit  an  itemized, 
signed  statement  or  estimate  of  the  cost 
of  repairs.  If  the  property  is  not  econom¬ 
ically  repairable,  or  if  it  is  lost  or  de¬ 
stroyed,  the  value  thereof,  both  before 
and  after  the  incident,  shall  be  stated. 
If  damage  to  realty  Is  not  economically 
repairable,  the  value,  both  before  and 
after  the  incident,  of  the  land  damaged, 
or  of  the  improvement  or  fixture  If  it  can 
be  readily  and  fairly  valued  apart  from 
the  land,  shall  be  stated.  In  support  of 
claims  for  damage  to  crops,  the  state¬ 
ment  shall  Indicate  the  number  of  acres 
or  other  unit  of  measure  of  the  crops 
damaged,  the  normal  yield  per  unit,  the 
gross  incewne  which  would  have  been 
realized  from  such  normal  yield,  and  an 
estimate  of  the  further  costs  of  cultiva- 
ti(m,  harvesting,  and  marketing.  If  the 
crop  is  one  which  need  not  be  planted 
each  year,  the  diminution  in  value  of  the 
land  beyond  the  damage  to  the  current 
year's  crop  shall  also  be  stated.  All  such 
statements  or  estimates  shall,  if  possible, 
be  made  by  competent,  disinterested  wit¬ 
nesses,  preferably  reputable  dealers  or 
officials  familiar  with  the  type  of  prop¬ 
erty  damaged  or  lost.  If  payment  for 
repairs  has  been  made,  Itemiz^  receipts 


evidencing  pstyment  shall  be  Included.  All 
itemized  statements  or  receipted  bills 
shall  be  certified  by  the  creditor  to  be 
just  and  correct.  A  clsdmant  for  damage 
to,  or  loss  or  destruction  of,  registered  or 
insured  mail  shall,  in  addition,  submit 
the  registration  or  insurance  receipt 
showing  the  amoimt  of  fees  and  postage 
paid,  or,  in  the  event  the  receipt  is  not 
available,  a  signed  statement  by  the  issu¬ 
ing  post  office  containing  the  essential 
Information  from  the  official  records. 

(2)  In  support  of  claims  for  personal 
mjury  or  death,  the  claimant  shall  sub¬ 
mit:  A  written  report  by  the  attending 
physician  showing  the  nature  and  extent 
of  the  injury  and  the  treatment;  the 
period  of  hospitalization  or  incapacita¬ 
tion;  the  degree  of  temporary  or  perma¬ 
nent  disability,  if  any;  and  the  prog¬ 
nosis.  In  supptort  of  claims  for  lost  earn¬ 
ings,  the  additimial  information  deline¬ 
ated  in  §  750.6(d)  (1)  shall  be  submitted. 
Itemized  statements  or  receipted  bills, 
certified  by  the  creditor  to  be  just  and 
correct,  shall  be  included  to  cover  medi¬ 
cal,  hospital,  or  burial  expenses  actually 
incurre<l 

(c)  Brief.  The  claimant  may,  if  he  de¬ 
sires,  file  with  his  claim  a  brief  setting 
forth  the  law  and  arguments  in  support 
of  his  position. 

§  750.14  Claims:  Hie  scope  of  liahility 
and  the  measure  of  damages. 

No  claim  can  be  paid  unless  a  determi¬ 
nation  is  made  that  the  facts  alleged  and 
the  conduct  complained  of  by  the  claim¬ 
ant  are  facts  and  conduct  for  which  the 
Government  has  agreed  to  stand  respon¬ 
sible  in  mcmey  damages  under  a  particu¬ 
lar  claims  statute.  Accordingly,  the  spe¬ 
cific  provisions  of  the  subsequent  parts 
of  this  chapter  regarding  ‘‘Scope  of  Lia¬ 
bility”  should  be  considered  (see  §S  750.- 
36,  750.55,  and  750.65).  Similarly,  the 
specific  provisions  of  this  chapter  con¬ 
cerning  “Measure  of  Damages”  should 
be  utilized  in  valuing  the  quantum  of 
liability  (see  SS  750.37,  750.56,  and 

750.65), 

§  750.13  Claims:  Action  by  receiving 
officer  or  command. 

(a)  Record  date  of  receipt.  The  first 
command  receiving  the  claim  shall  stamp 
or  mark  the  date  of  receipt  upon  the  let¬ 
ter  of  claim  or  claim  form. 

(b)  Determine  military  activity  in¬ 
volved.  The  receiving  command  should 
determine  the  local  naval  activity  most 
directly  concerned,  normally  the  com¬ 
manding  officer  or  the  officer  in  charge  of 
the  personnel  involved  or  of  the  activity 
in  which  the  incident  occurred.  If  a  non- 
naval  activity  is  or  may  be  the  activity 
most  directly  involved,  see  §  750.3(b)  (3) 
and  of  paragraph  (d)  of  this  section. 

(c)  When  the  receiving  command  is 
the  activity  most  directly  involved.  An 
immediate  investigation  in  accordance 
with  SS  750.2-750.7  should  be  commenced. 
If  an  investigation  has  already  been  com¬ 
pleted,  an  evaluation  of  such  investiga¬ 
tion  in  light  of  the  claim  should  be  con¬ 
ducted  with  a  view  to  correcting  or  sup¬ 
plementing  the  Investigation.  In  addi¬ 
tion,  the  receiving  command  shall  notify 
all  holders  of  the  investigation  that  a 


claim  has  been  filed.  The  original  claim 
and  the  investigation  or  any  reevaluation 
thereof  should  then  be  forwarded  as  di¬ 
rected  by  S  750.8. 

(d)  When  the  receiving  command  is 
not  the  activity  most  directly  involved. 
If  an  activity  other  than  the  receiving 
command  is  the  activity  most  directly 
involved,  the  original  claim  should  be 
forwarded  to  that  activity. 

§  750.16  C.laim$):  .4rtion  by  adjiidiraling 
autbority. 

(a)  Review  prior  action.  The  adjudi¬ 
cating  authority  is  ultimately  responsi¬ 
ble  for  determining  that  an  adequate  and 
complete  investigation  in  accordance 
with  55  750.2-750.7  has  been  conducted, 
that  the  date  of  initial  receipt  of  the 
claim  is  recorded  on  the  face  of  the  claim, 
and  that  all  holders  of  the  investigration, 
if  completed,  have  been  notified  of  the 
claim. 

(b)  Determine  sufficiency  of  claim.  A 
determination  of  the  sufficiency  of  a 
claim  under  55  750.11-750.12  should  be 
made.  It  the  claim  is  deemed  insufficient, 
it  should  be  returned  to  the  submitting 
party  together  with  an  explanation  of  the 
insufficiency.  Such  action  by  the  adjudi¬ 
cating  authority  does  not  constitute  de¬ 
nial  of  the  claim. 

(c)  Adjudication  of  claims.  (1)  Claims 
within  the  adjudicating  authority.  Ex¬ 
cept  as  provided  in  5  750.35(c)  concern¬ 
ing  multiple  claims,  the  appropriate  ad¬ 
judicating  authority  shall  approve  or  dis¬ 
approve  the  claims  within  his  adjudicat¬ 
ing  authority  as  described  in  5  750.80.  In 
imusual  cases,  the  entire  record,  together 
with  the  information  required  by  subsec¬ 
tion  of  this  section,  may  be  referred  to 
the  Judge  Advocate  General  for  appro¬ 
priate  action. 

(2)  Claims  in  excess  of  the  adjudicat¬ 
ing  authority.  All  claims,  regardless  of 
the  amount  involved,  should  be  negoti¬ 
ated  for  settlement  within  local  adjudi¬ 
cating  authority  if  such  settlement  is  ap¬ 
propriate  and  possible.  Permission  of 
higher  command  is  not  necessary.  Nego¬ 
tiation  bey<md  local  adjudicating  author¬ 
ity  may  be  attempted,  if  appropriate, 
provided  claimant  is  clearly  Informed 
that  the  final  decision  on  his  claim  wrill 
be  made  by  a  higher  command.  When¬ 
ever  a  case  is  retained  for  negotiation 
more  than  6  months  after  the  claim  has 
been  submitted,  an  Interim  status  report 
wdll  be  made  to  the  Judge  Advocate  Gen¬ 
eral  (Litigation  and  CTaims) . 

(d)  Forwarding  a  claim  to  the  Judge 
Advocate  General.  In  the  event  a  claim 
cannot  be  approved,  settled,  compro¬ 
mised,  or  denied  within  the  adjudicating 
authority  granted  by  this  chapter,  such 
claim  should  be  forwarded  promptly  to 
the  Judge  Advocate  General  with  the  fol¬ 
lowing  materials: 

(1)  An  official  endorsement  or  letter  of 
transmittal; 

(2)  A  memorandum  of  law  containing 
an  analysis  of  the  facts,  a  review  of  the 
applicable  law,  an  evaluation  of  liability, 
and  a  recommendation  as  to  the  settle¬ 
ment  value  of  the  claim; 

(3)  The  original  of  the  investigative 
report  together  with  all  enclosures  and 
allied  papers;  and 
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(4)  nie  original  claim  and  all  copies 
thereof  filed  by  the  cliamant.  The  adju¬ 
dicating  authority  shall  retain  at  least 
one  copy  of  all  materials  transmitted  to 
the  Judge  Advocate  General  under  this 
subsection. 

(e)  Litigation  reports.  Most  litigation 
reports  originate  from  the  Litigation  and 
Claims  Division  of  the  Office  of  the  Judge 
Advocate  General.  The  Judge  Advocate 
General  may  request  that  the  cognizant 
district  judge  advocate  or  staff  judge  ad¬ 
vocate  provide  a  litigation  report  directly 
to  the  United  States  Attorney  represent¬ 
ing  the  Government’s  interest.  A  litiga¬ 
tion  report  consists  of  a  letter  addressed 
to  the  Department  of  Justice,  copy  to  the 
U.S.  Attorney,  containing  a  narrative 
summary  of  the  pertinent  facts  concern¬ 
ing  the  claim  up>on  which  the  lawsuit 
has  been  filed  in  the  United  States  dis¬ 
trict  court.  It  will  normally  contain  an 
evaluation  of  the  facts  together  with  a 
comment  on  the  law  of  the  State  where 
the  claim  arose  and  recommendations  re¬ 
specting  settlement  or  defense  of  the 
case.  The  report  should  tell  whether  an 
administrative  claim  (Standard  Form 
95)  or  other  writing  sufiBcient  imder 
S  750.12  was  submitted  and  what  dispo¬ 
sition  was  made  of  such  claim.  If  rec¬ 
ords  show  that  no  administrative  claim 
has  been  filed,  prompt  notification  of  this 
fact  shall  be  given  to  the  Judge  Advocate 
General,  the  Department  of  Justice,  and 
the  U.S.  Attorney.  Copies  of  the  enclo¬ 
sures  to  the  JA(3  Manual  investigation 
should  be  provided  if  they  are  not  classi¬ 
fied  for  security  reasons.  The  investi¬ 
gative  ofiBcer’s  finding  of  facts,  opinions, 
reconunendations  and  endorsements 
thereon  shall  not  be  released  except  as 
specifically  authorized  by  the  Secretary 
of  the  Navy  or  the  Judge  Advocate  Gen¬ 
eral  in  accordance  with  §  750.23.  If  there 
is  a  question  as  to  the  propriety  of  re¬ 
leasing  a  particular  dociunent  or  infor¬ 
mation,  the  matter  should  be  referred  to 
the  Judge  Advocate  General  (Litigation 
and  Claims)  for  resolution. 

§  750.17  Claims:  Payment  of. 

Claims  approved  for  payment  shall  be 
forwarded  to  such  disbursing  ofBcer  as 
may  be  designated  by  the  Comptroller  of 
the  Navy  for  payment  from  appropria¬ 
tions  designated  for  that  purpose.  See 
S  750.40  regarding  the  payment  of  Fed¬ 
eral  tort  claims  in  excess  of  $2,500  by 
the  General  Accounting  OfBce  and  ap¬ 
pendix  page  20-d.' 

§  750.18  Claims:  Settlement  agreement 
and  release. 

(a)  Difference  between  fully  and  par- 
tially  approved  claims.  In  cases  in  which 
the  claim  is  approved  in  the  full  amoimt 
claimed,  no  settlement  agreement,  other 
than  the  agreement  incorporated  in  the 
claim  for  damage  or  injury  (Standard 
Form  No.  95),  is  necessary.  In  cases  in 
which  the  claim  is  being  approved  for  a 
lesser  amoimt  than  that  claimed,  no 
payment  will  be  made  until  the  claim¬ 
ant  has  indicated  in  writing  his  willing- 
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ness  to  accept  such  amount  in  full  satis¬ 
faction  and  final  settlement  of  the  claim. 
A  sample  settlement  agreement  is  con¬ 
tained  in  Appendix  page  20-b.* 

(b)  Release.  Except  for  an  advance 
payment  pursuant  to  §  750.71  the  accept¬ 
ance  by  the  claimant  of  any  award  or  set¬ 
tlement  made  by  the  Secretary  of  the 
Navy,  or  his  designees  pursuant  to  the 
authority  granted  by  statute  and  these 
regulations,  or  of  any  award,  compromise, 
or  settlement  made  by  the  Attorney 
General,  is  final  and  conclusive  upon  the 
clamiant.  Acceptance  constitutes  a  com¬ 
plete  release  by  the  claimant  of  any 
claim  against  the  United  States  by  rea¬ 
son  of  the  same  subject  matter.  The  ac¬ 
ceptance  by  the  claimant  of  any  award, 
compromise,  or  settlement  made  under 
the  provisions  governing  the  administra¬ 
tive  settlement  of  Federal  tort  claims 
under  title  28,  United  States  Code,  or 
the  civil  action  provisions  of  28.  USC 
1346(b)  and  Subpart  B  of  this  part  also 
constitutes  a  complete  release  by  the 
claimant  of  any  claim  against  any  em¬ 
ployee  of  the  Government  whose  act  or 
omission  gave  rise  to  the  claim. 

§  750.19  Claims:  Disposition  or  denial 
of. 

(a)  Claimant  to  be  notified.  In  every 
case  the  approving  or  disapproving  au¬ 
thority  shall  notify,  promptly  and  in 
writing,  the  claimant  of  the  action  taken 
on  his  claim. 

(b)  Final  denial.  A  final  denial  of 
any  claim  within  this  chapter  shall  be 
in  writing  and  sent  to  the  claimant,  his 
attorney,  or  legal  representative  by  cer¬ 
tified  or  registered  mail  and  return  re¬ 
ceipt  requested.  The  notification  of 
denial  may  Include  a  statement  of  the 
reason  or  reasons  for  denial.  Such  noti¬ 
fication  shall  include  a  statement  that 
if  the  claimant  is  dissatisfied  with  the 
action  taken  on  his  claim  he  may; 

(1)  If  the  claim  is  cognizable  under 
the  Federal  Tort  Claims  Act,  within  6 
months  of  the  date  of  such  notification, 
file  suit  in  the  appropriate  U.S.  District 
Court. 

(2)  If  the  claim  is  cognizable  under 
the  Military  Claims  Act,  within  30  days 
after  receipt  of  such  notification,  appeal 
to  the  Secretary  of  the  Navy  stating  the 
grounds  relied  upon  for  such  aiH^eal.  The 
notice  of  denial  shall  inform  the  claim¬ 
ant  that  suit  or  appeal  pursuant  to  one 
statute  will  not  toll  the  time  limitation 
set  forth  above  for  the  other. 

§  750.20  Claims:  .4mrndmenl,  appeal, 
or  reconsideration  of. 

(a)  Amendment.  At  any  time  prior  to 
denial,  or  prior  to  action  by  the  claimant 
exercising  his  option  to  deem  a  claim 
denied,  a  claim  submitted  pursuant  to 
the  Federal  Tort  Claims  Act  may  be 
amended.  See  §§  750.34(e)  and  750.40. 

(b)  Appeal  or  reconsideration.  (1)  In 
connection  with  the  denial  of  any  claim 
within  the  scope  of  the  Federal  Tort 
Claims  Act  (Subpart  B  of  this  part), 
the  claimant  may,  in  writing  and  pro¬ 
vided  such  writing  is  received  by  the 


authority  who  denied  the  claim  not  later 
than  6  months  after  the  date  of  denial, 
appeal  or  request  reconsideration  of  his 
claim.  See  §§  750.34 (i)  and  750.40.  Such 
appeal  or  request  must  state  the  reasons 
therefor.  An  appeal  or  request  filed 
solely  to  extend  the  statutory  period  for 
filing  suit  shall  be  void. 

(2)  In  connection  with  the  denial  of 
any  claim  within  the  scope  of  the  Mili¬ 
tary  Claims  Act  (Subpart  C  of  this  part) , 
or  not  cognizable  under  any  other  pro¬ 
vision  of  law  (Subpart  D  of  this  part), 
the  claimant  may,  in  writing  and  pro¬ 
vided  such  writing  is  received  by  the 
proper  authority  under  §  750.53(h)  or 
§  750.53(c)  not  later  than  30  days  after 
the  date  of  denial,  appeal  or  request 
reconsideration  of  his  claim.  Such  ap¬ 
peal  or  request  shall  state  the  reasons 
therefor. 

(c)  Disposition  of  appeal  or  reconsid¬ 
eration.  Upon  receipt  of  a  written  appeal 
or  request  for  reconsideration,  such  ap¬ 
peal  or  request  shall  be  promptly  con¬ 
sidered  by  the  appri^riate  adjudicating 
authority.  Final  disposition  shall  be  in 
writing  as  prescribed  by  §  750,19. 

§750.21  Claims:  Action  required  upon 
notice  of  suit. 

(a)  Action  required  of  any  Navy  official 
receiving  notice  of  suit.  The  commence¬ 
ment,  under  the  civil  action  provisions 
of  28  USC  1346(b) ,  of  any  action  against 
the  United  States,  involving  the  Navy, 
which  comes  to  the  attention  of  any 
officer  in  connection  with  his  official  du¬ 
ties,  shall  be  reported  immediately  to  the 
commandant  of  the  cognizant  naval  dis¬ 
trict,  to  the  attention  of  the  district  staff 
judge  advocate  who  shall  initiate  any 
necessary  administrative  action  and  shall 
give  further  prompt  notification  to  the 
Judge  Advocate  General.  The  commence¬ 
ment  of  any  legal  action  against  any 
employee  of  the  Navy  as  a  result  of  an 
act  or  ommission  committed  within  the 
scope  of  his  employment  which  comes  to 
the  attention  of  any  officer  in  connec¬ 
tion  with  his  official  duties,  whether  or 
not  the  United  States  has  been  made  a 
party  to  such  legal  action,  shall  be  re¬ 
ported  in  the  same  manner.  See  §§  750.- 
2  and  720.20(c). 

(b)  Steps  upon  commencement  of  civil 
action.  Upon  receipt  by  the  Judge  Ad¬ 
vocate  General  of  notice  from  the  De¬ 
partment  of  Justice,  or  from  any  other 
source,  that  an  action  involving  the  Navy 
has  been  instituted  against  the  United 
States  under  the  civil  action  provisions  of 
28  U.S.C.  1346(b) ,  a  request  shall  be  made 
upon  the  commandant  of  the  appropri¬ 
ate  naval  district  for  an  investigative  re¬ 
port  of  the  incident  giving  rise  to  the 
action  if  a  complete  report  of  the  inci¬ 
dent  has  not  already  been  received.  This 
request  shall  be  forwarded  immediately 
to  the  appropriate  naval  activity  for 
prompt  compliance  in  order  that  the 
preparation  of  the  Government’s  defense 
may  not  be  delayed. 

(c)  Adjudicating  authority.  A  request 
for  an  Investigative  report  shall  be  for¬ 
warded  immediately  to  the  appropriate 
naval  activity  for  prompt  compliance  in 
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order  that  the  preparation  of  the  Gov¬ 
ernment’s  defense  may  not  be  delayed.  In 
addition,  the  commandant  shall  deter¬ 
mine  if  an  administrative  claim  has  been 
filed,  and,  if  records  show  no  claim  to 
have  been  received,  the  Judge  Advocate 
General,  the  Department  of  Justice,  and 
the  United  States  Attorney  shall  be 
promptly  notified  of  this  fact. 

(d)  Litigation  reports.  See  §  750.16(e) . 

§  750.22  Qaims:  Finality. 

Subject  to  the  provisions  of  28  U.S.C. 
1346(b)  and  S  750.34(i)  respecting  civil 
acticm  aerainst  the  United  States  and  ad¬ 
ministrative  reconsideration  of  Federal 
Tort  Claims  Act  denials,  and  subject  to 
the  provisions  of  S  750.53(h)  regarding 
appe^  of  Military  CTlaims  Act  denials, 
any  award  ac  determination  by  the  Sec¬ 
retary  of  the  Navy  or  his  designees  is 
final  and  conclusive  upon  all  oflOcers  of 
the  Government,  except  whwi  prociued 
by  means  of  fraud.  Notwithstanding  any 
other  provision  of  law  to  the  contrary, 
any  settlement  made  by  the  Secretary  of 
the  Navy,  or  by  his  designees,  under  the 
authority  of  the  Military  Claims  Act  is 
final  and  conclusive  for  all  purposes. 

§  730.23  Disclosure  of  information. 

No  military  personnel  or  civilian  em¬ 
ployees  of  the  Navy  shall  release  copies  of 
ofiBcial  papers  or  any  other  information 
which  can  be  used  as  the  basis  of  a  claim 
against  the  United  States  unless  such  re¬ 
lease  has  been  properly  authorized  by 
competent  authority.  This  prohibition 
does  not  apply  to  advice  cwiceming  the 
correct  a^inistrative  procedure  for 
filing  claims  or  to  providing  prospective 
claimants  with  appropriate  claim  forms. 
Disclosure  of  information  from  an  official 
JAG  Manual  Investigation,  excluding  all 
endorsements,  findings  of  fact,  opinions, 
recommendations,  appended  material 
from  personnel  and  m^cal  records,  and 
other  material  privileged  under  the  Free¬ 
dom  of  Information  Act  (5  UJ5.C.  552), 
may  be  released  by  the  adjudicating  au¬ 
thority  set  forth  in  S  750.80  provided  all 
claims  filed  or  anticipated  are  within  his 
adjudicating  authority.  All  other  requests 
for  disclosing  of  information  shall  be 
processed  in  accordance  wth  Subpart  C 
of  Part  720  of  this  chapter. 

§  730.24  Sinfde-!ior>'ire  a!)Aignment  of 
rr«ponsibility  for  prcH-essing  of 
claims. 

(a)  Applicable  law.  Department  of  De¬ 
fense  Directive  5515.8  of  July  28,  1967 
(NOTAL),  has  assigned  single-service 
responsibility  for  the  processing  of 
claims  under  the  following  laws: 

(1)  Foreign  Claims  Act  (10  U.S.C.  2734 
(see  Part  753  of  this  chapter) ) : 

(2)  Military  Claims  Act  (10  U.S.C.  2733 
(see  Subpart  C  of  this  part) ) : 

(3)  Act  of  September  7, 1962  (10  U.S.C. 
2734a  and  2734b),  pro  rata  cost  sharing 
of  claims  pursuant  to  international 
agreement  fsee  §  753.27  of  this  chapter) ; 

(4)  NA'TO  Status  of  Forces  Agreement 
(4  UST  1792,  TIAS  2846)  and  other  sim¬ 
ilar  agreements  (see  §  753.27  of  this 
chapter) ; 

<5)  Act  of  September  25,  1962  (42 
U.S.C.  2651-2653)  claims  for  reimburse¬ 


ment  for  medical  care  furnished  by  the 
United  States  (see  part  757  of  this 
chapter) ; 

(6)  Act  of  October  9,  1962  (10  U.S.C. 
2737),  claims  not  cognizable  under  any 
other  provisions  of  law  (see  Subpart  D 
of  the  part) ; 

(7)  Act  of  June  10, 1921  (31  U.S.C.  71) , 
claims  and  demands  by  the  Government 
of  the  United  States  (see  Part  727  of 
this  chapter) ;  and 

(8)  Act  of  l^ptember  8, 1961  (10  U.S.C. 
,2736),  advance  or  emergency  payments 

(see  Subpart  E  of  this  part) . 

(b)  List  of  countries.  Responsibility  for 
the  processing  of  all  claims  in  favor  of 
the  United  States  cogrnlzable  under  para¬ 
graph  (a)  (4),  (5),  or  (7)  of  this  section 
or  against  the  United  States  cognizable 
imder  paragraph  (a)  (4),  (6),  or  (8)  of 
this  section,  which  arise  in  the  following 
countries  is  assigned  to  the  military  de¬ 
partments  listed  below: 

(1)  Department  of  the  Army:  Belgium, 
the  Democratic  Republic  of  the  Congo, 
Ethiopia,  Prance,  the  Federal  Republic 
of  Germany,  Iran,  Korea,  Liberia,  Mall, 
Senegal,  the  Republic  of  Vietnam,  and 
as  the  Receiving  State  Office  ih  the 
United  States  under  paragraph  (a)  (3) 
and  (4)  of  this  section. 

(2)  Department  of  the  Navy:  Aus¬ 
tralia.  Iceland,  Italy,  and  Portugal. 

(3)  Department  of  the  Air  Force:  Can¬ 
ada,  Denmark,  Greece.  India,  Japan, 
Libya,  Luxembourg.  Nepal.  Netherlands,* 
Norway,  Pakistan,  Saudi  Arabia,  Spain, 
Turkey,  and  the  United  Kingdom. 

(c)  tf.S.  forces  afloat  cases  under  $200. 
Notwithstanding  the  provisions  of  sub¬ 
section  (b)  above,  the  Department  of  the 
Navy  is  authorized  to  settle  claims  under 
$200  caused  by  Navy  personnel  not  acting 
within  scope  of  employment  and  arising 
in  foreign  ports  visited  by  UB.  forces 
afloat  and  may,  subject  to  the  concur¬ 
rence  of  the  authorities  of  the  receiving 
state  concerned,  process  such  claims 
without  regard  to  internationsd  agree¬ 
ments  described  in  paragraph  (a)  (4)  of 
this  section  concerning  the  processing  of 
nonscope  of  duty  claims  by  receiving  and 
sending  state  authorities. 

(d)  Assignment  of  responsibility  of  a 
unified  command.  On  an  interim  basis 
and  while  awaiting  confirmation  and  ap¬ 
proval  from  the  Office  of  the  Secretary 
of  Defense,  a  Unified  Command  may, 
when  necessary  to  implement  contin¬ 
gency  plans,  assign  single-service  respon¬ 
sibility  for  the  processing  of  claiins  in 
countries  where  such  assignment  has  not 
already  been  made. 

§§  730.23—730.29  [Resor\ed] 

Subpart  B — Federal  Tort  Claims  Act 
§  730.30  Srope  of  Subpart  B. 

The  regulations  of  this  subpart  B 
apply  exclusively  to  the  administrative 
processing  and  consideration  of  claims 
against  the  United  States  arising  under 
the  Federal  Tort  Claims  Act  (28  U.S.C. 
1346(b),  2671-2680).  The  regulaUons  of 
the  Attorney  General  of  the  United 
States  concerning  administrative  claims 
under  the  Federal  Tort  Claims  Act  (28 
CFR  Part  14)  are  presented  in  S  750.40 
and  are  expressly  Incorporated  into  the 


regulations  of  the  Judge  Advocate  Gen¬ 
eral.  In  cases  of  conflict  between  provi¬ 
sions  of  §S  750.30-750.39  and  the  provi¬ 
sions  of  S  750.40,  the  provisions  of 
§  750.40  prevail  for  Federal  Tort  Claims 
Act  claims. 

§  730.31  Definiliuns. 

(a)  Employees  of  the  Government.  The 
term  “employee  of  the  Government,"  as 
used  in  this  chapter,  includes  members  of 
the  naval  forces  of  the  United  States, 
officers  or  employees  of  the  Navy,  and 
persons  acting  on  behalf  of  the  Navy  in 
an  official  capacity,  temporarily  or  per¬ 
manently  in  the  service  of  the  United 
States,  with  or  without  compensation. 
Contractors  with  the  United  States  are 
not  Federal  agencies,  and  their  employees 
are  not  “employees  of  the  Government," 
even  if  the  contractor  is  operating  a  Gov¬ 
ernment-owned  plant.  Status  as  an  “em¬ 
ployee  of  the  Government”  is  a  Federal 
question  to  be  determined  by  Federal  law. 

(b)  Scope  of  employment  and  line  of 
duty.  “Scope  of  employment”  and  “acting 
in  the  line  of  duty”  are  synonymous  for 
purposes  of  the  Federal  Tort  Claims  Act, 
and  the  meaning  is  determined  in  ac¬ 
cordance  with  principles  of  respondent 
superior  under  the  State  law  of  the  ju¬ 
risdiction  in  which  the  act  or  omission 
occurred. 

§  730..32  Statutory  authority. 

(a)  Waiver  of  sovereign  immunity. 
Subject  to  the  provisions  of  28  U.S.C. 
2671-80,  Tort  CHalms  Procedure,  the  U.S. 
district  courts  including  the  U.S.  District 
Court  for  the  District  of  the  Canal  Zone 
and  the  District  Court  of  the  Virgin 
Islands,  have  exclusive  jurisdiction  of 
civil  actions  on  claims  against  the  United 
States  for  money  damages  for  damage 
to  or  loss  of  property  or  personal  injury 
or  death  caused  by  the  negligent  or 
wrongful  act  or  omission  of  any  employee 
of  the  Government  while  acting  within 
the  scope  of  his  office  or  employment, 
under  circumstances  where  the  United 
States,  if  a  private  person,  would  be  lia¬ 
ble  to  the  claimant  for  such  damage,  loss, 
injury,  or  death  in  accordance  with  the 
law  of  the  place  where  the  act  or  omis¬ 
sion  occurred  (28  U.S.C.  1346(b)). 

(b)  Setoff,  etc.,  encompassed.  The 
jurisdiction  described  in  subsection  (a) 
includes  a  jurisdiction  of  any  setoff, 
counterclaim,  or  other  claim  or  demand 
on  the  part  of  the  United  States  (28 
U.S.C.  1346(c)). 

(c)  Venue.  Any  civil  action  on  a  tort 
claim  against  the  United  States  under 
28  U.S.C.  1346(b)  may  be  prosecuted  only 
in  the  judicial  district  where  the  plain¬ 
tiff  resides  or  wherein  the  act  or  omis¬ 
sion  complained  of  occurred  (28  U.S.C. 
1402(b)). 

(d)  Jury  trial.  Any  action  against  the 
United  States  under  28  U.S.C.  1346(b) 
shall  be  tried  without  a  jury  (28  U.S.C. 
2402). 

(e)  Exclusive  character  of  remedies — 
(1)  Action  against  the  United  States. 
The  remedies  provided  by  28  U.S.C.  1346 
(b)  with  respect  to  civil  action  against 
the  United  States  are  the  exclusive 
remedies  whereby  action  may  be  brought 
upon  claims  against  the  United  States 
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for  money  damages,  for  injury  or  loss  of 
property  or  personal  injury  or  death 
caused  by  the  negligent  or  wrongful  act 
or  omission  of  any  employee  of  the  Gov¬ 
ernment  while  acting  within  the  scope  of 
his  office  or  employment,  under  circum¬ 
stances  where  the  United  States,  if  a 
private  person,  would  be  liable  to  the 
claimant  for  such  damage,  loss,  injury, 
or  death  in  accordance  with  the  law  of 
the  place  where  the  act  or  omission  oc¬ 
curred  (28  U.S.C.  2679(a) ). 

(2)  Action  against  the  individual  em¬ 
ployee.  In  most  cases,  the  employee  of 
the  Government  whose  conduct  gives  rise 
to  a  civil  action  against  the  United  States 
under  28  U.S.C.  1346(b)  is  immune  from 
suit  brought  against  him  personally.  In 
cases  not  covered  by  the  Federal  Driver’s 
Act  (28  U.S.C.  2679(b)),  the  immunity 
arises  from  case  law  (Barr  v.  Matteo,  360 
U.S.  564  (1959);  Bates  v.  Carlow.  430 
P.  2d  1331  (10th  Cir.  1970)),  and  the 
immunity  must  be  pleaded  and  proved 
(Willingham  v.  Morgan,  424  F.  2d  200 
(10th  CiSr.  1970)).  Since  it  is  possible, 
notwithstanding  the  statute  and  cases 
cited  above,  that  a  Government  employee 
may  be  held  personally  liable  for  dam¬ 
ages  caused  by  his  negligent  performance 
of  official  duties,  and  he  may  be  respon¬ 
sible  for  paying  a  judgment  where  the 
United  States  is  not  named  as  codefend¬ 
ant,  the  Government  employee  should  be 
advised  to  seek  appropriate  legal  advice 
in  each  case.  See  §  720.20(c)  and  JAG 
Instruction  582.2  of  February  2,  1962. 
Subject:  Civil  suits  against  military  or 
civilian  personnel  of  the  Department  of 
the  Navy  resulting  from  the  operation 
of  motor  vehicles  while  acting  within  the 
scope  of  their  office  or  employment,  and 
legal  representation  in  other  court  pro¬ 
ceedings. 

§  T.iO..?.?  .\clminiHlralive  claim  anil  ron- 
iiiilcralion  an  a  prcroquinile  lo  niiil. 

(a)  No  action  may  be  maintained 
against  the  United  States  under  28  U.S.C. 
1346(b)  unless  the  claimant  has  first 
properly  filed  an  administrative  claim 
and  that  claim  has  been  finally  denied. 
See  §§  750.34(b)  and  750.34(h)  for  what 
constitutes  a  proper  filing  and  a  final 
denial  of  a  claim.  The  failure  of  the  Navy 
to  make  final  disposition  of  a  claim 
within  6  months  after  it  is  filed  shall,  at 
the  option  of.  the  claimant  any  time 
thereafter,  be  deemed  a  final  denial  of 
the  claim.  The  provisions  of  this  subsec¬ 
tion  do  not  apply  to  such  claims  as  may 
be  asserted  under  the  Federal  Rules  of 
Civil  Procedure  by  third-party  complaint, 
cross-claim,  or  counterclaim  (28  U.S.C. 
2675fa)). 

(b)  No  action  may  be  instituted  for  an 
amount  in  excess  of  the  amount  of  the 
administrative  claim  unless  the  increased 
amount  is  based  upon  newly  discovered 
evidence  not  reasonably  discoverable  at 
the  time  of  the  filing  of  the  claim,  or 
upon  allegation  and  proof  of  Intervening 
facts  relating  to  the  amount  of  the  claim 
(28  U.S.C.  2675(b)).  See  §750.34(0  re¬ 
garding  the  amendment  of  an  adminis¬ 
trative  claim. 


§  750.3-1  The  administrative  claim. 

(a)  Proper  claimant — (1)  Property.  A 
claim  for  damage  to  or  loss  or  destruc¬ 
tion  of  property  may  be  presented  by  the 
owmer  of  the  property  or  his  duly  author¬ 
ized  agent  or  legal  representative. 

(2)  Personal  injury.  A  claim  for  per¬ 
sonal  injury  may  be  presented  by  the 
injured  person  or  his  duly  authorized 
agent  or  legal  representative. 

(3)  Death.  A  claim  based  on  death  may 
be  presented  by  the  executor  or  adminis¬ 
trator  of  the  deceased’s  estate,  or  by  any 
other  person  legally  entitled  to  do  so  in 
accordance  with  local  law  governing  the 
rights  of  survivors. 

(4)  Loss  compensated  by  insurer.  A 
claim  for  loss  wholly  compensated  by  an 
insurer  with  the  rights  of  a  subrogee  may 
be  presented  by  the  insurer.  A  claim  for 
loss  partially  compensated  by  an  insurer 
with  the  rights  of  a  subrogee  may  be  pre¬ 
sented  by  the  parties  individually  as  their 
respective  interests  apjiear,  or  jointly. 

(5)  Claim  presented  by  agent  or  legal 
representative.  A  claim  presented  by  an 
agent  or  legal  represwitative  will  be  pre¬ 
sented  in  the  name  of  the  claimant:  be 
signed  by  the  agent  or  legal  representa¬ 
tive:  show  the  title  or  legal  capacity  of 
the  person  signing:  and  be  accompanied 
by  evidence  of  his  authority  to  present  a 
claim  on  behalf  of  the  claimant  as  agent, 
executor,  administrator,  parent,  guard¬ 
ian,  or  other  representative. 

(b)  Proper  claim  and  presentation.  A 
claim  shall  be  deemed  to  have  been  pre¬ 
sented  when  the  Navy  receives  from  a 
claimant  an  executed  Standard  Form  95 
or  written  notification  of  an  incident,  to¬ 
gether  with  a  claim  for  money  damages 
in  a  sum  certain.  See  Appendix  page 
20-a  ‘  for  a  sample  form.  A  claim  pre¬ 
sented  to  the  WTong  Federal  agency  shall 
be  transferred  forthwith  to  the  appro¬ 
priate  agency.  For  purposes  of  the  6- 
months  provision  of  §  750.33(a),  a  claim 
shall  be  deemed  to  have  been  filed  when 
it  is  received  by  the  appropriate  Federal 
agency.  See  5  750.33(b)(3)  for  the  re¬ 
porting  of  claims  within  the  purview  of 
both  the  Navy  and  another  Federal 
agency. 

(c)  Evidence  and  information  in  sup¬ 
port  of  the  claim.  The  claimant  may  be 
required  to  furnish  any  evidence  which 
may  have  a  bearing  on  either  the  re- 
sp>onsibility  of  the  United  States  for  the 
death,  personal  injury,  or  injury  to  or 
loss  of  property,  or  the  damages  claimed 
(28  CFR  14.4).  See  5  750.40  and  §  750.13 
for  the  specific  evidence  and  information 
that  may  be  required.  Failure  of  the 
claimant  to  provide  the  required  infor¬ 
mation  upon  request  may  result  in  no 
administrative  consideration  of  the  claim 

(d)  Investigation  and  examination. 
The  claim  shall  be  investigated  in  ac¬ 
cordance  with  Subpart  A  of  this  part. 
The  Navy  may  request,  or  be  requested 
by,  any  other  Federal  agency  to  investi¬ 
gate  a  claim  filed  imder  28  U.S.C.  2672  or 
to  conduct  a  physical  examination  of  a 
claimant  and  to  provide  a  report  of  the 
physical  examination.  See  §  750.40. 

(e)  Amendment  of  the  claim.  A  proper 
claim  under  paragraph  (b)  of  this  sec¬ 


tion  may  be  amended  by  the  claimant  at 
any  time  prior  to  a  final  disposition  of 
the  xmamended  claim  by  the  Navy  or 
prior  to  the  exercise  of  the  claimant’s 
option  under  §  750.33(a)  and  28  U.S.C. 
2675(a).  An  amendment  shall  be  sub¬ 
mitted  in  writing  and  shall  be  signed  by 
the  claimant  or  his  duly  authorized  agent 
or  legal  representative.  A  proper  amend¬ 
ment  to  a  pending  claim  gives  the  Navy  6 
months  from  the  date  of  receipt  of  such 
an  amendment  to  make  a  final  disposi¬ 
tion  of  the  amended  claim,  and  the 
claimant’s  option  under  §  750.33(a)  and 
28  U.S.C.  2675(a)  shall  not  accrue  until 
6  months  after  the  filing  of  the  amend¬ 
ment.  Notwithstanding  the  above,  no  fi¬ 
nally  denied  claim  for  which  reconsid¬ 
eration  has  been  requested  under  subsec¬ 
tion  i  may  be  amended. 

(f)  Payment  of  the  claim.  Any  award, 
compromise,  or  settlement  in  an  amount 
of  $2,500  or  less  shall  be  paid  in  accord¬ 
ance  with  §  750.17.  Payments  in  excess  of 
$2,500  shall  be  paid  in  accordance  with 
§  750.40.  The  officer  signing  Standard 
Form  1145  as  an  authorized  designee 
must  include  a  statement  over  his  sig¬ 
nature  citing  his  JAG  Manual  authority 
to  sign.  See  Appendix  page  20-d.' 

(g)  Settlement  agreement.  A  sample 
settlement  agreement  including  the  re¬ 
quired  statement  concerning  fee  limita¬ 
tions  in  Federal  Tort  Claims  Act  cases  is 
contained  in  Appendix  page  20-b.*  See 
§  750.18. 

(h)  Denial  of  the  claim.  Final  denial 
of  an  administrative  claim  shall  be  ac¬ 
complished  in  accordance  with  §5  750.19 
and  750.40. 

(i)  Reconsideration  of  the  claim  under 
the  Federal  Tort  Claims  Act.  Prior  to  the 
commencement  of  suit  and  prior  to  the 
expiration  of  the  6-month  period  after  a 
final  denial  of  a  claim  by  the  Navy,  the 
claimant  or  his  duly  authorized  agent  or 
legal  representative  may  file  a  written 
request  with  the  Navy  for  reconsidera¬ 
tion  of  the  finally  denied  Federal  Tort 
Claims  Act  claim.  The  Navy  shall  have 
6  months  from  the  date  of  the  filing  of 
a  proper  request  for  reconsideration  ia 
w'hich  to  make  a  final  disposition  of  the 
request,  and  such  final  disposition  shall 
be  accomplished  in  accordance  with 
§  750.20c.  Claimant’s  option  under  §  750.- 
33a  and  28  USC  2675(a)  shall  not  accrue 
until  6  months  after  the  filing  of  the 
request.  A  final  denial  of  a  request  for 
reconsideration  is  not  a  final  denial  of 
a  claim  for  purposes  of  the  first  sentence 
of  this  paragraph,  but  is  a  final  denial  for 
purposes  of  §§  750.33,  750.34(h),  and 
750.38.  Nothing  in  this  paragraph  shall 
be  construed  to  permit  amendment  of  a 
finally  denied  claim.  A  request  for  recon¬ 
sideration  filed  solely  for  the  purpose  of 
extending  the  §  750.38(b)  statutory 
period  for  filing  suit  shall  be  void. 

§  750..3S  .4dmini!ilralive  ronsidoration : 

Who  is  authorized? 

(a)  Statutory  authorization.  Piu-suant 
to  28  U.S.C.  2672  of  the  Federal  Tort 
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Claims  Act  and  in  accordance  with  reg¬ 
ulations  issued  by  the  Attorney  General 
(see  §  750.40) ,  the  Secretary  of  the  Navy 
or  his  designee,  acting  on  behalf  of  the 
United  States,  is  authorized  to  consider, 
ascertain,  adjust,  determine,  compro¬ 
mise,  and  settle  any  claim  for  money 
damages  against  the  United  States  for 
damages  to  or  loss  of  property  or  per¬ 
sonal  Injury  or  death  caused  by  the 
negligent  or  WTongful  act  or  omission  tf 
any  employee  of  the  Government  while 
acting  within  the  so(^  of  his  oflBce  or 
employment,  under  circmnstances  where 
the  United  States,  if  a  private  person, 
would  be  liable  to  the  claimant  in  ac¬ 
cordance  with  the  law  of  the  place  where 
the  act  or  omission  occurred.  See  para¬ 
graph  (c)  of  this  section  for  limitations 
on  the  authority  of  the  Secretary  or  his 
designee. 

(b)  Specific  delegation  and  designa¬ 
tion.  See  S  750.80. 

(c)  Limitations  on  authority.  Not¬ 
withstanding  the  provisions  of  para¬ 
graph  (a)  and  (b)  of  this  section: 

(1)  Any  award,  compromise,  or  settle¬ 
ment  by  the  Navy  vmder  28  U.S.C.  2672 
in  excess  of  $25,000  may  be  effected 
only  with  the  prior  written  approval  of 
the  Attorney  General  or  his  designee: 

(2)  An  administrative  claim  presented 
imder  28  U.S.C.  2672  may  be  approved, 
disapproved,  compromised,  or  settled 
only  after  consultation  with  the  Depau-t- 
ment  of  Justice  by  the  Judge  Advocate 
CSeneral  when: 

(i)  A  new  precedrait  or  a  new  point  of 
law  is  involved; 

(ii)  A  questicm  of  policy  is  or  may  be 
involved; 

(iii)  The  United  States  is  or  may  be 
entitled  to  indemnity  or  contribution 
from  a  third  party  and  the  agency  is 
unable  to  adjust  the  third-party  claim; 
or 

(iv)  For  any  reason,  the  compromise 
of  a  particular  claim,  as  a  practical 
matter,  will  control  the  disposition  of  a 
related  claim  in  which  the  amount  to 
be  paid  may  exceed  $25,000;  and 

(3)  An  administrative  claim  presented 
imder  28  U.S.C.  2672  may  be  adjusted, 
determined,  approved  or  disapproved, 
compromised,  or  settled  by  the  Judge 
Advocate  General  wily  after  consulta¬ 
tion  with  the  Department  of  Justice 
when  the  United  States  or  its  employee 
agent  or  cost-plus  contractor  is  involved 
in  litigation  based  on  a  claim  arising  out 
of  the  same  transaction. 

(4)  In  all  situations  noted  in  sub- 
paragraphs  (2)  and  (3)  of  this  paragraph 
in  which  the  approval,  disapproval,  com¬ 
promise,  w  settlement  of  a  claim  would 
otherwise  be  within  the  authority  of  the 
person  handling  it,  the  claim,  along  with 
the  entire  file,  shall  be  forwarded  to  the 
Judge  Advocate  General  with  a  full 
statement  of  the  reasons  therefor.  Such 
forwarding  shall  be  in  accordance  with 
§  750.16(d). 

§  750.36  Scope  of  liability. 

(a)  In  general.  Subject  to  the  excep¬ 
tions  listed  In  paragraphs  (c)  and  (d) 
of  this  section  in  adjudicating  claims 
under  S  750.35,  the  liability  of  the  United 


States  is  generally  determined  in  accord¬ 
ance  with  the  law  of  the  place  where 
the  act  or  ommissiwi  occurred  (28  U.S.C. 
2672).  Whwe  local  law  and  applicable 
Federal  law  conflict,  the  latter  prevails. 

(b)  Multistate  torts.  In  situations  in¬ 
volving  more  than  one  jurisdictiwi,  the 
liability  of  the  United  States  imder  para¬ 
graph  (a)  of  this  section  is  determined 
by  the  law  of  the  place  where  the  act 
or  omission  occurred,  including  the 
choice  of  law  rules  of  that  place  (Rich¬ 
ards  V.  United  States,  369  U.S.  1  (1962) ) . 

(c)  Claims  not  within  the  Act.  By  vir¬ 
tue  of  28  U.S.C.  2680,  the  provisions  of 
the  Federal  Tort  Claims  Act  do  not  apply 
to: 

(1)  Any  claim  based  upon  an  act  or 
omission  of  an  employee  of  the  Govern¬ 
ment  exercising  due  care  in  the  execu¬ 
tion  of  a  staute  or  regulation,  whether  or 
not  such  statute  or  regulation  be  valid; 
or  based  upon  the  exercise  or  perform¬ 
ance  of,  or  the  failure  to  exercise  or  per¬ 
form,  a  discretionary  function  or  duty 
on  the  part  of  the  Navy  or  an  employee 
of  the  Government,  whether  or  not  the 
discretion  involved  may  be  abused; 

(2)  Any  claim  arising  out  of  the  loss, 
miscarriage,  or  negligent  transmission 
of  letters  or  postal  matter;  but  see 
§  750.55(c)  for  processing  mail  claims 
imder  the  Military  Claims  Act; 

(3)  Any  claim  arising  in  respect  of 
the  assessment  or  collection  of  any  tax 
or  customs  duty,  or  the  detention  of 
any  goods  or  merchandise  by  any  of¬ 
ficer  of  customs  or  excise  or  any  other 
law  enforcement  oflBcer; 

(4)  Any  claim  for  which  a  remedy  Is 
provided  by  the  act  of  March  9,  1920, 
as  amended  (46  U.S.C.  741-752),  or  the 
act  of  March  3,  1925  as  amended  (46 
U.S.C.  781-790)  relating  to  claims  or 
suits  in  admiralty  against  the  United 
States.  Claims  arising  under  the  Death 
on  the  High  Seas  Act  (46  U.S.C.  761) 
are  not  excepted  from  the  provisions 
of  28  U.S.C.  1346(b).  Because  they  may 
involve  both  admiralty  and  torts  pro¬ 
cedure,  however,  claims  under  this  Act 
will  be  referred  to  the  JAG  for  adju¬ 
dication  in  all  cases.  By  virtue  of  28 
U.S.C.  2680(d),  admiralty  claims  aris¬ 
ing  from  damage  caused  by  a  vessel  in 
the  naval  service  are  processed  In  ac¬ 
cordance  with  Part  752  of  this  chapter. 
Admiralty  claims  arising  from  other 
sources  may  be  adjudicated  under  the 
Military  Claims  Act  or  the  Foreign 
(Claims  Act,  with  the  assistance  of  the 
Admiralty  Division  of  the  OflBce  of  the 
Judge  Advocate  General  if  apprwrlate. 

(5)  Any  claim  arising  out  of  an  act 
or  omission  of  any  employee  of  the  Gov¬ 
ernment  in  administering  the  provisions 
of  the  Trading  with-  the  Enemy  Act,  as 
amended  (50  U.S.C.  App.  1-44) ; 

(6)  Any  claim  for  damages  caused  by 
the  imposition  or  establishment  of  a 
quarantine  by  the  United  States; 

(7)  Any  claim  arising  out  of  assault, 
battery,  false  imprisonment,  false  arrest, 
malicious  prosecution,  abuse  of  process, 
libel,  slander,  misrepresentation,  deceit, 
or  interference  with  ccm tract  rights; 

(8)  Any  claim  for  damages  caused  by 
the  fiscal  operations  of  the  Treasury 


or  by  the  regulation  of  the  monetary 
system; 

(9)  Any  claim  arising  out  of  the  com¬ 
batant  activities  of  the  military  or  naval 
forces,  or  the  Coast  Guard,  during  time 
of  war; 

(10)  Any  claim  arising  in  a  foreign 
country  (see  Part  753  of  this  chapter 
concerning  Foreign  Claims) ;  and 

(11)  Any  claim  arising  from  the  ac¬ 
tivities  of  the  Tennessee  Valley  Author¬ 
ity,  the  Panama  Canal  Company,  a 
Federal  land  bank,  a  Federal  in¬ 
termediate  credit  bank,  or  a  bank  for 
cooperatives. 

(d)  Additional  claims  not  payable.  Al¬ 
though  not  expressly  excepted  from  the 
application  of  the  provisions  governing 
administrative  settlement  of  Federal 
tort  claims,  the  following  types  of  claims 
shall  not  be  paid : 

(1)  Any  claim  for  the  personal  Injury 
or  death  of  a  member  of  the  naval  forces 
of  the  United  States  incurred  incident  to 
service  or  duty  (Feres  v.  United  States, 
340  U.S.  135  (1950);  compare  Brooks  v. 
United  States.  337  U.S.  49  (1949) ) ; 

(2)  Any  claim  of  military  personnel 
or  civilian  employees  of  the  Navy  for 
damage  to  or  loss,  destruction,  capture, 
or  abandonment  of  personal  property 
occurring  incident  to  their  service,  which 
claim  is  cognizable  under  31  U.S.C.  240- 
243  and  the  applicable  Personnel  Claims 
Regulations  (see  Part  751  of  this 
chapter) ; 

(3)  Any  claim  for  the  personal  injury 
or  death  of  a  Government  employee  to 
whom  the  Federal  Employees’  Com¬ 
pensation  Act,  as  amended  and  reenacted 
(5  U.S.C.  7901-7903,  8101-8193),  is  ap¬ 
plicable  (see  5  U.S.C.  8116c,  specifically) ; 

(4)  Any  claim  for  personal  injury  or 
death  of  a  civilian  employee  of  a  non- 
appropriated-fund  activity  covered  by 
the  Longshoremen’s  and  Harbor  Work¬ 
ers’  Compensation  Act  (see  33  U.S.C. 
905  and5U.S.C.  8171); 

(5)  That  portion  of  any  claim  at¬ 
tributable  to  the  fault  or  negligence  of  a 
contractor  of  the  (jtovernment,  to  the 
extent  to  which  such  contractor  may  be 
liable  imder  the  provisions  of  his  con¬ 
tract  (see  United  States  v.  Seckinger,  397 
U.S.  203  (1969),  and  §  750.7(a)  (15) ),  and 

(6)  Any  claim  against  the  Navy  by  an¬ 
other  Federal  agency.  Tort  or  tort-type 
claims  for  damage  to  the  property  of 
one  Government  department  or  agency 
normally  are  not  asserted  against  an¬ 
other  Government  department  or  agency, 
regardless  of  whether  a  department  or 
agency  is  fully  supported  from  appro¬ 
priated  funds,  is  partly  supported  by 
revenue-producing  activities,  or  is  a 
Government  corporation  or  a  nonappro- 
priated-fund  activity  (see  25  Comp.  Gen. 
49  (1945);  9  Comp.  Gen.  263  (1930);  6 
Comp.  Gen.  171  (1926) ;  6  Comp.  Dec.  74 
(1899);  but  see  26  Comp.  Gen.  235 
(1946) ;  14  Comp.  Gen.  256  (1934) ).  ’This 
interdepartmental  waiver  is  predicated 
on  the  doctrine  that  property  belonging 
to  the  Government  Is  not  owned  by  any 
department  of  the  Government  (see  22 
Comp.  Dec.  390  (1916)).  ’The  Govern¬ 
ment  does  not  reimburse  itself  for  the 
loss  of  its  own  property  except  where 
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specifically  provided  for  by  law.  A  de¬ 
partment  or  agency  of  the  EWstrlct  of 
C(dumbla  is  not  considered  to  be  a  Gov¬ 
ernment  department  or  agency  for  the 
purpose  of  filing  a  claim  (see  46  Comp. 
Gen.  586  (1966);  36  Comp.  Gen.  457 
(1956)). 

§  750.37  Measure  of  damages. 

(a)  In  general.  Subject  to  the  excep¬ 
tions  set  out  in  paragraphs  (b)  and  (d) 
of  this  section  for  claims  imder  the  Fed¬ 
eral  Tort  Claims  Act,  the  measure  of 
damages  is  determined  by  the  law  of 
the  place  whefe  the  act  or  omission  oc¬ 
curred  (28  U.S.C.  2674).  When  there  is 
a  conflict  between  local  law  and  applica¬ 
ble  Federal  law,  the  latter  governs. 

(b)  Multistate  torts.  In  situations  in¬ 
volving  more  than  one  jinisdlction,  the 
measure  of  damages  of  the  United 
States  under  paragraph  (a)  of  this  sec¬ 
tion  is  determined  by  the  law  of  the 
place  where  the  act  or  omission  oc¬ 
curred,  including  the  choice  of  law  rules 
of  that  place  (Richards  v.  United  States, 
369  U.S.  1  (1962)). 

(c)  Limitations  on  liability.  The  United 
States  is  not  liable  for  interest  prior  to 
judgment  or  for  punitive  damages.  If. 
however,  in  smy  case  wherein  death  was 
caused,  the  law  of  the  place  where  the  act 
or  omission  complained  of  occurred  pro¬ 
vides,  or  has  been  construed  to  provide, 
for  damages  only  punitive  in  nature,  the 
United  States  is  liable  for,  in  lieu  thereof, 
actual  or  compensatory  damages  meas¬ 
ured  by  the  pecuniary  injuries  resulting 
from  such  death  to  the  persons,  respec¬ 
tively,  for  whose  benefit  the  action  was 
brought  (28  U.S.C.  2674) . 

(d)  Indemnity  or  contribution.  Under 
circumstances  where  the  Government  is 
deemed  to  be  entitled  to  contribution  or 
Indemnity,  the  third  party  will  be  noti¬ 
fied  of  the  claim  in  writing  and  will  be  re¬ 
quested  to  contribute  his  fair  share  of  a 
proposed  settlement  or  to  properly  in¬ 
demnify  the  Government.  Contribution 
or  indemnity  claims  will  be  processed 
and  negotiated  by  the  persons  and  com¬ 
mands  listed  in  §  750.80  when  the  recom¬ 
mended  contribution  of  the  Navy  is  with¬ 
in  the  settlement  authority  of  such  per¬ 
sons  or  commands.  If  the  third  party 
fails  to  make  satisfactory  arrangements, 
a  valid  claim  may  be  denied  in  order  to 
force  the  third  party  to  be  joined  as  a 
party  defendant  when  the  claimant 
brings  suit.  See  5  750.35(c)  (2)  (iii)  con¬ 
cerning  settlement  without  indemnifica¬ 
tion  or  contribution. 

(e)  Setoff.  In  a  case  brought  by  a  serv¬ 
iceman  not  barred  by  the  Feres  doctrine 
(Feres  v.  United  States.  340  U.S.  135, 
(1950) ) ,  an  award  will  be  reduced  by  the 
value  of  benefits  received,  and  to  be  re¬ 
ceived  in  the  future,  by  the  serviceman 
(Brooks  V.  United  States,  337  U.S.  49, 
(1949)). 

§  7.50.38  .Sialute  of  limitations. 

(a)  Every  claim  against  the  United 
States  submitted  for  consideration  imder 
the  Federal  Tort  Cfiaims  Act  must  be 
presented  in  writing  within  two  years  af¬ 
ter  the  claim  accrued  or  be  forever  barred 
(28  U.S.C.  2401(b)).  The  filing  of  suit 


against  the  United  States  does  not  consti¬ 
tute  the  presentment  of  a  claim  under 
this  subs^tion  or  under  28  U.S.C.  2401 

(b)  (Gunstream  v.  United  States,  307 
P,  Supp.  366  (C.D,  Cal.  1969) ) . 

(b)  A  tort  claim  is  forever  barred  un¬ 
less  an  action  is  commenced  against  the 
United  States  within  6  months  after  the 
date  of  mailing  of  notice  of  final  denial 
of  the  claim  by  the  agency  to  which  it 
was  presented  (28  U.S.C.  2401(b)).  See 
§  750.34(1)  regarding  a  request  for  re¬ 
consideration. 

§  730.39  .\Uoriicy  foes. 

(a)  Attorney  fees  not  in  excess  of  20 
percent  of  any  compromise  or  settlement 
made  pursuant  to  S§  750.34-750.35  above 
may  be  allowed.  Attorney  fees  so  deter¬ 
mined  are  to  be  paid  out  of  the  amopnt 
awarded  and  not  in  addition  to  the 
award.  Where  judgment  is  rendered  in 
favor  of  the  claimant  by  a  court  of  com¬ 
petent  jurisdiction  or  where  settlement 
is  made  after  suit  is  filed,  attorney  fees 
shall  not  exceed  25  percent  (28  U.S.C. 
2678)*. 

(b)  The  fee  limitations  noted  above  are 
imposed  by  statute,  and  in  order  to  en¬ 
sure  compliance  they  shall  be  incorpo¬ 
rated  in  any  settlement  agreement  se¬ 
cured  from  a  claimant.  See  appendix 
page  20-b  '■  for  a  sample  settlement 
agreement  including  a  statement  regard¬ 
ing  attorney  fees. 

§  7.50.40  Regulation!*  of  .4ltorney  Gen¬ 
eral  governing  aHininistrative  claims 
procedure. 

The  Regulations  of  the  Attorney  Gen¬ 
eral  for  administrative  claims  under  the 
Federal  Tort  CHaims  Act,  appear  in  28 
CFR  Part  14. 

§§  7.50.41—730.49  [Reserved] 

Subpart  C — Military  Claims  Act 
§  730.30  Scope  of  Subpart  C. 

The  regulations  of  this  subpart  C  ap¬ 
ply  exclusively  to  the  administrative 
processing  of  claims  against  the  Navy 
arising  imder  the  Military  Claims  Act 
(10  U.S.C.  2733). 

§  730.31  Dennition». 

As  used  in  this  part  (§§  750.50- 
750.59) ; 

(a)  The  word  “claim”  refers  to  any 
demand  for  payment  submitted  by  any 
individual,  partnership,  association,  cor¬ 
poration,  or  political  entity,  including 
countries,  states,  territories,  and  politi¬ 
cal  subdivisions  thereof,  but  excluding 
the  Federal  Government  of  the  United 
States  and  its  instrumentalities. 

(b)  The  words  “military  personnel  or 
civilian  employees  of  the  Navy”  include 
all  military  personnel  of  the  Navy, 
prisoners  of  war  and  interned  enemy 
aliens  engaged  by  the  Navy  in  labor  for 
pay,  volunteer  workers  and  others  serv¬ 
ing  as  employees  of  the  Navy  with  or 
without  compensation,  and  members  of 
the  Environmental  Science  Services  Ad¬ 
ministration  or  of  the  Public  Health 


^  Plied  as  a  part  of  original  document. 


Service  who  are  serving  with  the  Navy 
or  Marine  Corps. 

(c)  Military  includes  “naval.” 

§  750.32  Statutory  authority. 

(a)  General  authorization.  Subject  to 
the  statutory  exceptions  set  forth  in 
§  750.55(d),  the  Secretary  of  the  Navy — 
or  the  Judge  Advocate  General,  subject 
to  appeal  to  the  Secretary — may  settle 
and  pay,  in  an  amount  not  in  excess  of 
$15,000,  a  claim  against  the  Navy  for 
damage  to  or  loss  or  destruction  of  real 
or  personal  property,  or  for  personal  in¬ 
jury  or  death,  either  caused  by  military 
personnel  or  civilian  employees  of  the 
Navy  while  acting  within  the  scope  of 
their  employment  or  otherwise  incident 
to  noncombat  activities  of  the  Navy,  in¬ 
cluding  claims  for  damage  to  or  loss  of 
destruction  by  criminal  acts  of  registered 
or  insured  mail  while  in  the  possession  of 
the  military  authorities,  claims  for  dam¬ 
age  to  or  loss  or  destruction  of  personal 
property  bailed  to  the  (jovemment.  and 
claims  for  damage  to  real  property  in¬ 
cident  to  the  use  and  occupancy  thereof, 
whether  under  a  lease,  express  or  im¬ 
plied.  or  otherwise  (10  U.S.C.  2733(a)). 

(b)  Authorization  for  payment  of 
claims  in  excess  of  $15,000.  If  the  Secre¬ 
tary  of  the  Navy  considers  that  a  claim 
in  excess  of  $15,000  is  meritorious  and 
would  otherwise  be  covered  by  10  U.S.C. 
2733  and  subsectlcm  (a)  of  this  section,  he 
may  make  a  partial  payment  of  $15,000 
and  refer  the  excess  to  the  Office  of  Man¬ 
agement  and  Budget  for  submission  to 
Congress  for  its  consideratiem  (10  U.S.C. 
2733(d)). 

(c)  Delegable  authorization  to  pay 
claims  not  in  excess  of  $2,500.  In  any  case 
where  the  amount  to  be  paid  is  not  moi;e 
than  $2,500,  the  Secretary  of  the  Navy 
may  delegate  the  authority  of  10  U.S.C. 
2733(a)  and  paragraph  (a)  of  this  sec¬ 
tion,  subject  to  appeal  to  the  Judge  Ad¬ 
vocate  General  (10  U.S.C.  2733(g) ).  See 
§  750.80  for  the  Navy  and  Marine  Corps 
(^cials  with  delegated  authority  to  pay 
claims  under  this  subsection. 

(d)  No  right  to  sue.  The  Military 
Claims  Act  authorizes  the  settlement  and 
payment  of  certain  claims  but  does  not 
authorize  any  right  to  sue  the  United 
States.  The  United  States  has  consented 
to  be  sued  in  tort  under  28  U.S.C.  1346(b) 
only,  and,  by  virtue  of  10  U.S.C.  2733(b) 
(2),  Federal  tort  claims  are  not  payable 
under  the  Military  Claims  Act. 

(e)  Territorial  limitations.  There  is  no 
geographical  limitation  on  the  applica¬ 
tion  of  the  Military  Claims  Act,  but  if  a 
claim  arising  in  a  foreign  country  is  cog¬ 
nizable  under  the  Foreign  Claims  Act 
(10  U.S.C.  2734) ,  the  claim  shall  be  proc¬ 
essed  under  Part  753  of  this  chapter. 

§  730.33  Tlic  administrative  claim. 

(a)  Proper  claimant.  In  determining 
if  a  claimant  is  the  proper  party  to  pur¬ 
sue  the  claim,  the  provisions  of  §§  750.11 
and  750.34(a)  apply.  Where  the  claim 
is  for  wrongful  death,  however,  only  one 
claim  shall  be  allowed  and  any  payment 
shall  be  apportioned  according  to  §  750.- 
56(b). 

(b)  Proper  claim  and  presentation.  A 
claim  is  proper  in  form  and  presentation 
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if  it  constitutes  written  notification  of 
an  incident,  signed  by  the  claimant  or  a 
duly  authorized  a^nt  or  legal  represent¬ 
ative,  together  with  a  claim  for  money 
damages  in  a  siun  certain. 

(c)  Evidence  and  information  in  sup¬ 
port  of  the  claim.  See  §  750.13  for  the 
evidence  and  information  required  to 
substantiate  a  claim.  10  U.S.C.  2733(b) 

(5)  requires  that  a  claim  be  substan¬ 
tiated  in  accordance  with  these  regu¬ 
lations  in  order  to  be  paid. 

(d)  Amendment  of  the  claim.  A  proper 
claim  may  be  amended  by  the  claimant 
at  any  time  prior  to  a  final  disposition 
of  the  claim.  An  amendment  of  a  claim 
shall  be  submitted  in  writing  and  shall 
be  signed  by  the  claimant  or  a  duly  au¬ 
thorized  agent  or  legal  representative. 

(e)  Payment  of  the  claim.  Payment 
of  a  claim  shall  be  accomplished  in  ac¬ 
cordance  with  §  750.17. 

(f)  Settlement  agreement.  See  §  750.18 
and  appendix  page  20b. 

(g)  Denial  of  the  claim.  See  §  750.19. 

(h)  Appeal  of  the  claim.  A  clsdm  which 
is  disapproved  in  whole  or  in  part  may 
be  appealed  by  the  claimant  at  any  time 
within  30  days  after  receipt  of  notifi¬ 
cation  of  disapproval.  Such  appeal  shall 
be  in  writing  and  shall  state  the  groimds 
relied  upon.  An  appeal  may  be  decided 
either  by  the  Secretary  of  the  Navy 
or  by  the  Judge  Advocate  General — ex¬ 
cept  that,  where  the  claim  is  disapproved 
originally  by  the  Judge  Advocate  Gen¬ 
eral,  an  appeal  thereof  shall  be  decided 
by  the  Secretary.  See  §  750.20(c)  for  the 
procedure  for  disposing  of  an  appeal. 

§  750.54  Authority  to  settle. 

See  S  750.80. 

§  750.55  Scope  of  liability. 

(a)  Caused  by  a  member  or  employee. 
Subject  to  the  exceptions  of  paragraph 
(d)  of  this  section,  the  Navy  shall  be 
responsible  tmder  10  U.S.C.  2733  in 
money  damages  for  damage  to  or  loss 
or  destruction  of  property,  real  or  per- 
stmal,  or  for  personal  Injury  or  death, 
which  is  cau;^  by  military  personnel 
or  civilian  employees  of  the  Navy  while 
acting  within  the  scope  of  their  employ¬ 
ment. 

(b)  Otherwise  incident  to  noncombat 
activities.  Subject  to  the  exceptions  of 
paragraph  (d)  of  this  section  a  claim 
for  damage  to  or  loss  or  destruction  of 
property,  real  or  personal,  or  for  per¬ 
sonal  Injury  or  death,  although  not 
shown  to  have  been  cau^  by  any  par¬ 
ticular  act  or  omission  of  military  per¬ 
sonnel  or  civilian  employees  of  the  Navy 
while  acting  within  the  scope  of  their  em¬ 
ployment,  is  payable  under  the  Militory 
Cfiaims  Act  if  otoerwise  incident  to  non¬ 
combat  activities  of  the  Navy.  Claims 
within  this  category  are  those  arising 
out  of  authorized  activities  which  are 
peculiarly  military  activities  having  lit¬ 
tle  parallel  in  civilian  pursuits,  and  out 
of  situations  in  which  the  Government 
has  historically  assumed  a  broad  lia¬ 
bility,  such  as  claims  for  damage  or  in¬ 
jury  arising  from,  and  which  are  the 
natural  or  probable  results  or  incidents 
of:  maneuvers  and  special  exercises; 


practice  firing  of  heavy  gims;  practice 
bombing;  naval  exhibitions;  operations 
of  missiles,  aircraft,  and  antiaircraft 
equipment;  sonic  booms;  use  of  barriage 
balloons;  use  of  InstrumentiJities  hav¬ 
ing  latent  mechanical  defects  not  trace¬ 
able  to  negligent  acts  or  omissions;  ex¬ 
plosions  of  ammunition;  movement  of 
combat  vehicles  or  other  vehicles  de¬ 
signed  especially  for  military  use;  and 
the  use  and  occupancy  of  real  estate. 

(c)  Specific  claims  payable.  Claims 
payable  by  the  Navy  imder  parsigraphs 
(a)  and  (b)  of  this  section  shall  include, 
but  shall  not  be  limited  to: 

(1)  Registered  or  insured  mail.  Claims 
for  damage  to  or  loss  or  destruction,  by 
criminal  acts,  of  registered  or  Insured 
mail  while  in  the  possession  of  the  mili¬ 
tary  authorities  are  payable  imder  the 
Military  Claims  Act.  This  provision  of 
the  Act  is  in  the  nature  of  an  exception 
to  the  general  requirement  that  the  dam¬ 
age,  loss,  or  destruction  of  personal  prop¬ 
erty,  in  order  to  be  compensable  there- 
vmder,  be  caused  by  military  personnel 
or  civilian  employees  of  the  Navy  while 
acting  within  the  scope  of  their  employ¬ 
ment  or  be  otherwise  incident  to  non¬ 
combat  activities  of  the  Navy.  In  effect, 
this  provision  makes  it  possible  for  the 
Navy  to  relieve  the  Postal  Service  of  its 
obligation  as  an  insurer  with  respect  to 
registered  and  insured  mail  relinquished 
into  the  possession  of  the  Navy  for  trans¬ 
portation  or  for  delivery  to  the  addressee. 
For  this  reason,  the  maximum  award  to 
a  claimant  under  the  provisions  of  this 
section  shall  be  limited  in  amount  to 
that  to  which  the  claimant  would  be 
entitled  from  the  Postal  Service  in  ac¬ 
cordance  with  the  registry  or  insimance 
fee  paid.  The  amoimt  of  the  award  shall 
not  exceed  the  cost  of  the  item  to  the 
claimant,  however,  regardless  of  the  fees 
paid.  The  claimant  may  be  reimbursed 
for  the  postage  and  registry  or  insurance 
fees  as  elements  of  the  cost. 

(2)  Loaned  or  rented  to  the  Govern¬ 
ment.  Claims  for  damage  to  or  loss  or 
destruction  of  personal  property  loaned, 
rented,  or  otherwise  bailed  to  the  Gov¬ 
ernment,  imder  an  agreement  expressed 
or  implied,  are  payable  under  the  Mili¬ 
tary  Claims  Act,  even  though  legally  en¬ 
forceable  against  the  Government  as 
contract  claims,  unless  by  express  agree¬ 
ment  the  bailor  has  assumed  the  risk  of 
damage,  loss,  or  destruction.  Claims  filed 
imder  this  paragraph  may,  if  deemed  in 
the  best  interest  of  the  Government,  be- 
referred  to  and  processed  by  the  Oflace 
of  the  General  Counsel,  Department  of 
the  Navy,  as  a  contract  claims, 

(3)  Personal  property  of  prisoners  of 
war.  Claims  of  pristmers  of  war  or  in¬ 
terned  enemy  aliens  for  damage  to  or 
destruction  of  personal  property  in  the 
custody  of  the  Government  are  payable 
only  when  the  proximate  cause  of  the 
damage,  loss,  or  destruction  is  shown  to 
be  the  tortious  act  or  amission  of  mili¬ 
tary  personnel  or  civilian  employees  of 
the  Navy 

(4)  Real  property  under  lease  or 
otherwise.  Claims  for  damage  to  real 
property  incident  to  the  use  and  occu¬ 
pancy  thereof  by  the  Government, 


whether  under  an  express  or  implied 
lease  or  otherwise,  are  payable  under 
the  provisions  of  the  Military  Claims 
Act  even  though  legally  enforceable 
against  the  Government  as  contract 
claims.  Claims  filed  imder  this  para¬ 
graph  may,  if  deemed  in  the  beet  inter¬ 
est  of  the  Government,  be  referred  to 
and  processed  by  the  Office  of  the  Gen¬ 
eral  Ck)unsel,  Department  of  the  Navy, 
as  contract  claims. 

(d)  Claims  not  payable.  Notwith¬ 
standing  paragraphs  (a),  (b),  and  (c) 
of  this  section,  the  following  claims  shall 
not  be  paid  under  10  U.S.C.  2733: 

(1)  Any  claim  for  damage,  loss,  de¬ 
struction,  Injury,  or  death  which  was 
proximately  caused,  in  whole  or  in  part, 
by  any  negligence  or  wrongful  act  on 
the  part  of  the  claimant,  his  agent,  or 
his  employee,  unless  the  law  of  the  place 
where  the  act  or  omission  complained  of 
occurred  would  permit  recovery  from 
a  private  individual  under  like  circum¬ 
stances,  and  then  only  to  the  extent 
permitted  by  that  law; 

(2)  Any  claim  for  damage,  loss,  de¬ 
struction,  injury,  or  death  resiUting  from 
action  by  the  enemy,  or  resulting  di¬ 
rectly  or  indirectly  from  any  act  by 
armed  forces  engaged  in  combat; 

(3)  Any  claim  for  reimbursement  for 
medical  or  hospital  services  furnished 
at  the  expense  of  the  United  States  or,  in 
the  case  of  burial,  for  such  portion  of 
the  exi}ense  thereof  as  may  be  otherwise 
paid  by  the  United  States; 

(4)  Any  claim  of  military  personnel  or 
civilian  employees  of  the  Navy  for  dam¬ 
age  to  or  loss,  destruction,  capture,  or 
abandonment  of  personal  property  oc¬ 
curring  Incident  to  their  service  which 
claim  is  cognizable  under  the  Military 
Personnel  and  Civilian  Employees’ 
Claims  Act  as  amended  (31  U.S.C.  240- 
243)  and  applicable  regulations  (Part 
751  of  this  chapter) ; 

(5)  Any  claim  arising  in  a  foreign 
country  or  possession  thereof  which  is 
cognizable  under  the  Foreign  Claims  Act 
(10  U.S.C.  2734)  and  applicable  regula¬ 
tions  thereto  (Part  753  of  this  chapter) ; 

(6)  Any  claim  cognizable  under  10 
U.S.C.  7622  relating  to  admiralty  claims 
and  to  claims  for  damages  caused  by  na¬ 
val  vessels  (Part  752  of  this  Chapter) ; 

(7)  Any  claim  for  damage  to  or  loss  or 
destruction  of  real  or  personal  property 
founded  in  written  contract,  except  as 
provided  in  subparagraphs  (2)  and  (4) 
of  paragraph  (c)  of  this  section; 

(8)  Any  claim  for  rent  of  real  or  per¬ 
sonal  property,  except  as  provided  in  sub- 
paragraphs  (2)  and  (4)  of  paragraphs 
(c)  of  this  section; 

(9)  Any  claim  involving  the  infringe¬ 
ment  of  patents; 

(10)  Any  claim  for  damage,  loss,  or  de¬ 
struction  of  mail  matter  occurring  prior 
to  delivery  by  the  Postal  Service  to  au¬ 
thorized  military  personnel  or  civilian 
employees  of  the  Navy  (e.g.,  designated 
Navy  mail  clerks  and  assistant  Navy  mail 
clerks,  mail  orderlies,  or  postal  officers) ; 

(11)  Any  claim  for  damage,  loss,  or  de¬ 
struction  of  mail  matter  occurring  due  to 
the  fault  of,  or  while  in  the  hands  of, 
bonded  personnel; 
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(12)  Any  claim  for  damage,  loss,  or  de¬ 
struction  of  maU  matter  arising  after  re¬ 
sumption  of  possession  by  the  Postal 
Service  (e.g.,  for  the  purpose  of  for¬ 
warding  to  the  addressee  at  a  different 
address)  and  prior  to  redelivery  to 
authorized  military  personnel  or  civilian 
employees  of  the  Navy  charged  with 
transportation  or  distribution  to  the 
addressee; 

(13)  Any  claim  by  an  inhabitant  of  a 
foreign  country  who  is  a  national  of  a 
country  at  war  with  the  United  States 
or  of  any  ally  of  such  an  enemy  country, 
imless  it  be  determined  that  the  claim¬ 
ant  is  friendly  to  the  United  States; 

(14)  Any  claim  for  personal  injury  or 
death  of  military  personnel  or  civilian 
employees  of  the  Government  if  such 
injury  or  death  occurs  incident  to  their 
service;  and 

(15)  Any  claim  for  damage,  injury,  or 
death  caused  by  a  member  or  employee 
of  the  Department  of  the  Navy  while 
acting  within  the  scope  of  his  employ¬ 
ment,  and  which  is  in  all  other  respects 
within  the  cognizance  of  the  Federal 
Tort  Claims  Act  and  Subpart  B  of  this 
part. 

§  750.56  Measure  of  damages. 

In  cases  cognizable  \mder  the  Military 
Claims  Act  (10  U.S.C.  2733),  the  meas¬ 
ure  of  damages  shall  be  as  follows: 

(a)  Damage  to  property.  (1)  If  the 
property  has  been  or  can  be  economically 
repaired,  the  measme  of  damages  shall 
be  the  actual  or  estimated  net  cost  of 
the  repairs  necessary  to  restore  the 
property  to  substantially  the  condition 
which  existed  immediately  prior  to  the 
incident.  Damages  so  determined  shall 
not,  however,  exceed  the  value  of  the 
property  immediately  prior  to  the  inci¬ 
dent  less  the  value  thereof  immediately 
after  the  incident.  To  determine  the 
actual  or  estimated  net  cost  of  repairs, 
the  value  of  any  salvaged  parts  or  ma¬ 
terials  and  the  amoimt  of  any  net  ap¬ 
preciation  in  value  effected  through  the 
repair  shall  be  deducted  from  the  actual 
or  estimated  gross  cost  of  repairs,  and 
the  amount  of  any  net  depreciation  in 
the  value  of  the  property  shall  be  added 
to  such  gross  cost  of  repairs,  provided 
such  adjustments  are  sufficiently  sub¬ 
stantial  in  amount  to  warrant  considera¬ 
tion.  All  estimates  of  the  cost  of  repairs 
shall  be  based  upon  the  lower  or  lowest 
of  two  or  more  competitive  bids,  or  upon 
statements  or  estimates  by  one  or  more 
competent  and  disinterested  persons, 
preferably  reputable  dealers  or  officials 
familiar  with  the  type  of  property  dam¬ 
aged,  lost,  or  destroyed. 

(2)  If  the  property  cannot  be  eco¬ 
nomically  repaired,  the  measure  of  dam¬ 
ages  shall  be  the  value  of  the  property 
Immediately  prior  to  the  incident  less  the 
value  thereof  immediately  after  the  inci¬ 
dent.  All  estimates  of  value  shall  be 
made,  if  possible,  by  one  or  more  compe¬ 
tent  and  disinterested  persons,  prefer¬ 
ably  reputable  dealers  or  officials 
familiar  with  the  type  of  property  dam¬ 
aged,  lost,  or  destroyed. 

(3)  Loss  of  use  of  damaged  property 
which  is  economically  repairable  may, 


if  claimed,  be  included  as  an  additional 
element  of  damage  to  the  extent  of  the 
reasonable  expense  actually  inciu’red  for 
appropriate  substitute  property,  but  only 
for  such  period  as  is  reasonably  necessary 
for  repairs:  And  provided.  That  idle  sub¬ 
stitute  property  of  the  claimant  was  not 
employed.  When  substitute  property  is 
not  obtainable,  other  competent  evidence 
such  as  rental  value,  if  not  speculative  or 
remote,  may  be  cwisidered.  When  substi¬ 
tute  property  is  reasonably  available  but 
is  not  obtained  and  used  by  the  claim¬ 
ant,  loss  of  use  is  normally  not  payable. 

(b)  Personal  injury  or  death.  In  claims 
for  personal  injury  or  death,  the  measure 
of  damages  may  include  reasonable 
medical,  hospital,  and  burial  expenses, 
loss  of  earnings  and  services,  diminution 
of  earning  capacity,  pain  and  suffering, 
permanent  injury,  and  death.  In  com¬ 
puting  damages  in  cases  of  personal  in¬ 
jury  or  death,  local  standards  will  be 
taken  into  consideration  as  a  guide.  In 
case  of  death,  only  one  claim  will  be 
allowed.  The  amount  approved  therefor 
shall,  to  the  extent  foimd  practicable  or 
feasible,  be  apportioned  among  the  bene¬ 
ficiaries,  and  in  the  proportions  pre¬ 
scribed  by  law  or  custom  of  the  place  in 
which  the  accident  or  incident  resulting 
in  death  occurs. 

(c)  Limitations.  Payment  shall  not  be 
made  for  the  following  elements  of  dam¬ 
age:  Interest,  cost  of  preparation  of 
claims,  attorneys’  fees,  inconveidence, 
and  other  similar  items.  The  cost  of  re¬ 
pair  estimates  reasonably  required  to 
process  the  claim,  however,  may  be  paid. 

(d)  Setoff  of  a  recovery  from  a  joint 
tort-feasor.  If  a  claimant  has  elected 
to  proceed  against  a  third  party  as  a 
joint  tort-feasor,  any  amoimt  paid  by 
such  third  party  for  damage  which  might 
otherwise  be  properly  included  in  the 
claim  against  the  Government  shall  be 
deducted  from  any  award  by  the  Govern¬ 
ment  to  the  claimant. 

§  750.57  Statute  of  limitations. 

No  claim  may  be  settled  under  the 
Military  Claims  Act  unless  it  is  presented 
in  writing  within  2  years  after  it  accrues. 
If  such  accident  or  incident  occurs  in 
time  of  war  of  armed  conflict,  however,  or 
if  war  or  armed  conflict  intervenes  within 
2  years  after  its  occurrence,  any  claim 
may,  on  good  cause  shown,  be  presented 
within  2  years  after  the  war  or  armed 
conflict  is  terminated.  For  the  purposes 
of  the  Military  Claims  Act,  the  da^  of 
the  beginning  and  ending  of  an  armed 
conflict  are  the  dates  established  by  con¬ 
current  resolution  of  Congress  or  by  de¬ 
termination  of  the  President  (10  U.S.C. 
2733(b)(1)). 

§§  750.58-750.59  [Reserved] 

Subpart  D — Claims  Not  Cognizable  Under 
Any  Other  Provision  of  Law 

§  750.60  Scope  of  Subpart  D. 

The  regulations  of  this  subpart  D 
apply  exclusively  to  the  administrative 
pr(x;essing  and  consideration  of  claims 
against  the  Navy  arising  under  10  U.S.C. 
2737.  niese  claims  areP  sometimes  re¬ 
ferred  to  as  “nonscope’  ’claims  and  are 


claims  that  are  not  cognizable  under  any 
other  provision  of  law. 

§  750.61  Definitions. 

(a)  Civilian  official  or  employee.  Any 
civilian  official  or  employee  of  the  De¬ 
partment  of  the  Navy  paid  from  appro¬ 
priated  funds  at  the  time  of  the  incident 
which  resulted  in  the  damage  or  loss. 

(b)  Vehicle.  Includes  every  description 
of  carriage  or  other  artifleial  contrivance 
used,  or  capable  of  being  used,  as  a  means 
of  transportation  on  land  (1  U.S.C.  4). 

(c)  Government  installation.  A  United 
States  Government  facility  having  fixed 
boundaries  and  owned  or  controlled  by 
the  Government. 

§  750.62  Statutory  authority. 

(a)  General  authorization.  10  U.S.C. 
2737  provides  authority  for  the  admin¬ 
istrative  settlement  in  an  amoimt  not  to 
exceed  $1,000  of  any  claim  against  the 
United  States  not  cognizable  under  any 
other  provision  of  law  for  damage  to  or 
loss  of  property,  or  for  personal  injury 
or  death,  caused  by  military  personnel 
or  a  civilian  official  or  employee  incident 
to  the  use  of  a  vehicle  of  the  United 
States  at  any  place,  or  Incident  to  the 
use  of  any  other  property  of  the  United 
States  on  a  Government  installation. 

'  (b)  No  right  to  sue.  There  is  no  right 

to  sue  the  United  States  on  a  claim  aris¬ 
ing  under  10  U.S.C.  2737. 

(c)  Territorial  application.  There  is  no 
geographical  limitation  on  the  applica¬ 
tion  of  10  U.S.C.  2737. 

§  750.63  Proper  claim  and  claimant/ 
processing  of  tlie  claim. 

(a)  General.  The  general  claims  pro¬ 
visions  of  subpart  A  of  this  part  apply 
in  determining  what  is  a  proper  claim, 
who  is  a  proper  claimant,  and  how  a 
claim  is  to  be  processed  under  10  U.S.C. 
2737  and  Uiis  Part  750. 

(b)  Claims  submitted  pursuant  to  an¬ 
other  statute.  Claims  submitted  under 
the  provisions  of  the  Federal  Tort 
Claims  Act  or  Military  Claims  Act  shall, 
in  appropriate  cases,  be  considered  au¬ 
tomatically  for  an  award  under  this 
part  when  payment  would  otherwise  be 
barred  because  the  employee  or  service¬ 
man  was  not  in  the  scope  of  his  em¬ 
ployment.  If  a  tender  of  payment  under 
this  part  is  not  accepted  by  the  claimant 
in  full  satisfaction  of  his  claim,  no 
award  will  be  made,  and  the  claim  will 
be  denied  pursuant  to  the  rules  appli¬ 
cable  to  the  statute  pursuant  to  which 
it  was  submitted. 

(c)  Claims  submitted  pursuant  to  this 
statute.  Claims  submitted  solely  pursu¬ 
ant  to  10  U.S.C.  2737  shall  be  promptly 
considered.  If  a  claim  is  denied  for  any 
reason,  the  claimant  shall  be  informed 
in  writing  of  this  fact  and  that  he  may 
appeal  such  decision  (see  §  750.19(b) ) 
within  30  days  of  the  notice  of  denial  by 
writing  to  the  Secretary  of  the  Navy 
(Judge  Advocate  General) .  See  §  750.20 
(b)(2). 

§  750.64  Official»<  with  authority  to  settle. 

See  appendix  section  A-20-(e) 


1  Filed  as  part  of  original  document. 
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§  750.65  Scope  of  liability  and  measure 
of  damages. 

(a)  Scope  of  liability.  Subject  to  the 
exceptions  of  paragraph  (b)  of  this  sec¬ 
tion,  the  responsibility  of  the  United 
States  shall  be  in  money  damages,  not 
to  exceed  $1,000,  for  damage  to  or  loss 
or  destruction  of  property  or  for  per¬ 
sonal  injury  or  death  caus^  by  military 
personnel  or  civilian  officials  or  em¬ 
ployees: 

(1)  Incident  to  the  use  of  a  vehicle  of 
the  United  States  at  any  place;  or 

(2)  Incident  to  the  use  of  any  other 
property  of  the  United  States  on  a  Gov¬ 
ernment  installation;  and 

(3)  Not  cognizable  under  any  other 
provision  of  law. 

(b)  Specific  claims  not  payable.  A 
claim  may  not  be  allowed  under  10  U.S.C. 
2737: 

(1)  If  the  damage  to  or  loss  of  prop¬ 
erty,  or  the  personal  injury  or  death,  was 
caused  wholly  or  partly  by  a  negligent 
or  wrongful  act  of  the  claimant,  his 
agent,  or  his  employee; 

(2)  In  the  case  of  personal  injury  or 
death,  for  more  than  the  cost  of  reason¬ 
able  medical,  hospital,  and  burial  ex¬ 
penses  actually  incurred,  and  not  other¬ 
wise  furnished  or  paid  by  the  United 
States; 

(3)  Unless  it  is  presented  in  writing 
within  2  years  after  it  accrues; 

(4)  Unless  the  amoimt  tendered  Is 
accepted  in  writing  by  the  claimant  in 
full  satisfaction  of  any  claim  against 
the  United  States  arising  from  the 
incident; 

(5)  To  the  extent  that  the  claim  or  any 
part  thereof  is  legally  recoverable  by  the 
claimant  under  an  indemnifying  law  or 
an  indemnity  contract; 

(6)  If  it  is  a  subrogated  claim;  or 

(7)  If  it  is  cognizable  under  any  other 
provision  of  law. 

(c)  Measure  of  damages.  Compensa¬ 
tion  imder  10  U.S.C.  2737  for  damage  to 
or  loss  or  destruction  of  property,  or  for 
personal  injury  or  death  shall  be  com¬ 
puted  in  accordance  with  §  750.56,  except 
that  damages  for  personal  Injury  or 
death  under  this  part  shall  not  be  for 
more  than  the  cost  of  reasonable  med¬ 
ical,  hospital,  and  burial  expenses  ac¬ 
tually  incurred  and  not  otherwise  fur¬ 
nished  or  paid  for  by  the  United  States, 
and  except  that  in  no  case  under  this 
part  shall  an  award  for  damages  be  in 
excess  of  $1,000. 

§  750.66  Statute*  of  limitations. 

A  claim  against  the  United  States 
imder  10  U.S.C.  2737  shall  be  presented 
in  writing  within  2  years  from  the  date 
it  accrues  or  be  forevei;  barred. 

§§  750.67—750.69  [Reserved] 

Subpart  E — ^Advance  Payments 

§  750.70  Scope  of  subpart  E. 

The  regulations  of  the  subpart  E 
apply  exclusively  to  the  payment  of 
amounts  not  to  exceed  $1,000  under  10 
UJS.C.  2736  in  advance  of  submission  of 
a  claim. 


§  750.71  Statutory  authority. 

10  U.S.C.  2736  authorizes  the  Secretary 
of  the  Navy  or  his  designee  to  pay  an 
amount  not  in  excess  of  $1,000  in  advance 
of  the  submission  of  a  claim  to  or  for  any 
person,  or  the  legal  representative  of  any 
person,  who  was  injured  or  killed,  or 
whose  property  was  damaged  or  lost,  as 
the  result  of  an  accident  for  which  al¬ 
lowance  of  a  claim  is  authorized  by  law. 
Payment  under  this  law  is  limited  to  that 
which  would  be  payable  under  the  Mili¬ 
tary  Claims  Act  (10  U.S.C.  2733)  or  the 
Foreign  Claims  Act  (10  U.S.C.  2734). 
Payment  of  an  amount  under  this  law  is 
not  an  admission  by  the  United  States  of 
liability  for  the  accident  concerned.  Any 
amount  so  paid  shall  be  deducted  from 
any  amovmt  that  may  be  allowed 
imder  any  other  provision  of  law  to  the 
person  or  his  legal  representative  for  in¬ 
jury,  death,  damage,  or  loss  attributable 
to  the  accident  concerned. 

§  750.72  Officials  with  authority  to 
make  advance  payments. 

See  §  750.80. 

§  750.73  Conditions  for  advance  pay¬ 
ments. 

Prior  to  making  an  advance  payment 
under  10  U.S.C.  2736,  the  adjudicating 
authority  shall  ascert^n  that: 

(a)  The  injury,  death,  damage,  or  loss 
would  be  payable  under  the  Military 
Claims  Act  (10  U.S.C.  2733)  or  the  For¬ 
eign  Claims  Act  (10  U.S.C.  2734) ; 

(b)  The  payee.  Insofar  as  esm  be  de¬ 
termined,  would  be  a  proper  claimant 
under  this  Part  (753  of  this  chapter) ,  or 
under  the  Foreign  Claims  Regulations  or 
is  the  spouse  or  next  of  kin  of  a  proper 
claimant  who  is  incapacitated; 

(c)  The  provable  damages  are  esti¬ 
mated  to  exceed  the  amoimt  to  be  paid; 

(d)  There  exists  an  Immediate  need 
of  the  person  who  suffered  the  injury, 
damage,  or  loss,  or  of  his  family,  or  of 
the  family  of  a  person  who  was  killed, 
for  food,  clothing,  shelter,  medical,  or 
burial  expenses,  or  other  necessities,  and 
other  resources  for  such  expenses  are  not 
reasonably  available; 

(e)  The  prospective  payee  has  signed  a 
statement  that  it  is  understood  that  pay¬ 
ment  is  not  an  admission  by  the  Navy  or 
the  United  States  of  liability  for  the  acci¬ 
dent  concerned,  and  that  the  amount 
paid  is  not  a  gratuity  but  shall  constitute 
an  advance  against  and  shall  be  deducted 
from  any  amount  that  may  be  allowed 
under  any  other  provision  of  law  to  the 
person  or  his  legal  representative  for  in¬ 
jury,  death,  damage,  or  loss  attributable 
to  the  accident  concerned;  and 

(f)  No  payment  under  10  U.S.C.  2736 
may  be  made  if  the  accident  occurred  in 
a  foreign  country  in  which  the  NATO 
Status  of  Forces  Agreement  (4  UST  1792, 
TIAS  2846)  or  other  similar  agreement  is 
in  effect  and  the  Injury,  death,  damage, 
or  loss  (1)  was  caused  by  a  member  or 
employee  of  the  Department  of  the  Navy 
acting  within  the  scope  of  his  employ¬ 
ment  or  (2)  (xjcurred  “incident  to  non¬ 
combat  activities"  of  the  Department  of 
Navy  as  defined  in  S  750.55(b). 


§§  750.74-750.79  [Reserved] 

Subpart  F — Authorization  To  Adjudicate 

§  750.80  Table  of  delegation  and  desig¬ 
nated  authority  to  pay  claim. 

See  Appendix  A-20-e.* 


PART  751— PERSONNEL  CLAIMS 
REGULATIONS 

Part  751  of  title  32  is  revised  to  read 
as  follows: 

Sec. 

751.0  Authority. 

751.1  Definitions. 

751.2  Scc^e. 

751.3  Claims  payable, 

751.4  Claims  not  payable. 

751.6  Type  and  quantity  of  property, 

751.6  Computation  of  award. 

751.7  Statute  of  limitations. 

751.8  Demand  on  carrier,  contractor  and/ 

or  Insurer. 

751.9  Concurrent  claims  on  the  carrier, 

contractor,  or  Insurer  and  the 
government. 

751.10  Form  of  demand  on  carrier,  contrac¬ 

tor,  or  Insurer. 

751.11  Responsibilities  of  the  claimant 

regarding  claims  against  carriers, 
contractors,  and/or  Insurers. 

751.12  Transfer  of  right  against  the  carrier, 

contractor,  or  Insurer. 

751.13  Recoveries  from  carrier,  contractor, 

and/or  Insurer. 

751.14  Claims  within  provisions  of  other 

regulations. 

751.15  Claimants. 

751.16  Form  of  claim. 

751.17  Evidence  In  support  of  claim. 

751.18  Filing  of  claim. 

751.19  Appointment  of  claims  Investigating 

officers. 

751.20  Investigation  of  claims. 

751.21  Action  of  claims  investigating  officer 

in  transportation  losses. 

751.22  Preparation  of  claims  Investigating 

officer’s  report. 

751.23  Action  by  commanding  officer. 

751.24  Adjudicating  authority. 

751.25  Limitation  on  agent  or  attorney  fees. 

751.26  Separation  from  service. 

751.27  Meritorious  claims  not  otherwise 

provided  for. 

751.28  Reconsideration. 

751.29  Authorization  for  issuance  of  in¬ 

structions. 

AtrrHORiTT:  Military  Personnel  and  Civilian 
Employees’  Claims  Act  of  1964,  as  amended 
(31  u  s  e.  240-243). 

§  731.0  .Aiitliorily. 

Sections  751.1  to  751.29  are  issued  un¬ 
der  the  Military  Personnel  and  Civilian 
Employees’  Claims  Act  of  1964,  as 
amended  (31  U.S.C.  240-243). 

§  751.1  Definitions. 

In  this  part: 

(a)  Claim.  “Claim”  means  any  claim 
filed  under  oath  by  the  commissioned, 
appointed,  enrolled,  and  enlisted  per¬ 
sonnel  of  the  Navy  and  Marine  Corps, 
including  their  reserve  components,  and 
by  civilian  employees  of  the  Naval  Estab¬ 
lishment,  for  damage,  loss,  destruction, 
capture,  or  abandonment  of  their  per¬ 
sonal  property  Incident  to  their  service. 

(b)  Service  personnel.  “Service  per¬ 
sonnel”  means  the  commissioned,  ap¬ 
pointed,  enrolled,  and  enlisted  personnel 
of  the  Navy  and  Marine  Corps. 

^  PTied  as  part  of  original  document. 
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(c)  Civilian  employees.  “Civilian  em¬ 
ployees”  means  employees  of  the  Naval 
Establishment,  Including  those  paid  on  a 
contract  basis. 

(d)  Navy  and  naval.  “Navy”  and 
“naval”  include  “Marine  Corps”  except 
where  the  context  indicates  to  the  con¬ 
trary. 

(e)  Damage  or  loss.  “Damage  or  loss” 
Includes  destruction,  capture,  or  aban¬ 
donment. 

§  751.2  Scope. 

Under  this  part,  claims  are  settled  and 
paid  for  damage  to  or  loss  of  personal 
property  of  service  personnel  and  civilian 
employees  of  the  Navy  and  Marine  Corps. 
The  loss  must  be  incident  to  service,  and 
possession  of  the  property  must  be  rea¬ 
sonable,  useful,  or  proper  under  the  cir¬ 
cumstances.  The  maximiun  amount  al¬ 
lowable  on  a  claim  is  $10,000. 

§751.3  Oaims  payable. 

Claims  are  payable  when  the  damage 
to  or  loss  of  the  claimant’s  personal  prop¬ 
erty  occurs  incident  to  his  service  under 
any  of  the  following  circiunstances: 

(a)  Property  losses  in  quarters  or  other 
authorized  places.  Claims  are  payable 
where  property  is  damaged  or  lost  by 
fire,  flood,  hurricane,  or  other  serious 
occurrence,  or  by  theft  while  located  at: 

(1)  Quarters,  wherever  situated,  which 
were  assigned  to  claimant  or  otherwise 
provided  in  kind  by  the  Government,  in¬ 
cluding  permanent  or  temporary  housing 
units  wUch  are  owned  and  maintained 
by  the  Government  on,  or  in  connection 
with,  a  military  or  naval  installation;  or 

(2)  Quarters  outside  the  United  States 
occupied  by  claimant  which  were  not 
assigned  to  him  or  otherwise  provided  in 
kind  by  the  Government,  imless  the 
claimant  is  a  civilian  employee  who  is 
a  local  inhabitant;  or 

(3)  Any  warehouse,  office,  hospital, 
baggage  dump,  or  other  place  (except 
quarters,  but  see  subparagraphs  (1)  and 

(2)  of  this  paragraph),  designated  by 
superior  authority  for  the  reception  of 
the  property. 

(b)  Transporation  losses.  Claims  are 
payable  where  property,  including  bag¬ 
gage  checked  or  in  personal  custody, 
and  including  household  effects,  is  dam¬ 
aged  or  lost  incident  to  transportation 
by  a  government  contracted  carrier,  an 
agent  or  agency  of  the  Government,  or 
by  a  private  conveyance: 

(1)  When  shipped  under  orders;  or 

(2)  In  connection  with  travel  under 
orders  irrespective  of  the  purpose  of  such 
travel;  or 

(3)  In  connection  with  travel  in  per¬ 
formance  of  military  duty  with  or  with¬ 
out  troops. 

(c)  Marine  or  aircraft  disaster.  Claims 
are  payable  where  property  is  damaged 
or  lost  in  consequence  of  perils  of  the 
sea  and  hazards  connected  with  the 
operation  of  aircraft. 

(d)  Enemy  action.  Claims  are  payable 
where  property  is  lost,  abandoned,  dam¬ 
aged,  or  destroyed  by: 

(1)  Enemy  action  or  threat  of  such 
action; 


(2)  Combat,  or  movement  in  the  field 
which  is  part  of  a  combat  mission; 

(3)  Guerrilla,  organized  brigandage  or 
other  belligerent  activities,  whether  or 
not  the  United  States  is  involved;  or 

(4)  Unjust  confiscation  by  a  foreign 
power  or  by  its  nationals. 

(e)  Property  subjected  to  extraordi¬ 
nary  risks.  Claims  are  payable  when 
property  is  damaged  or  lost  as  a  direct 
result  of  extraordinary  risks  to  which  it 
has  been  subjected  by  the  performance 
of  official  noncombat  duties  by  the  claim¬ 
ant.  including  but  not  limited  to: 

(1)  Performance  of  duty  in  connec¬ 
tion  with  civil  disturbance,  public  dis¬ 
order,  or  public  disaster; 

(2)  Efforts  to  save  Government  prop¬ 
erty  or  hmnan  life  where  the  situation 
was  such  that  the  claimant  could  have 
saved  his  own  property  had  he  not  so 
acted;  or  by 

(3)  Abandonment  or  destruction  of 
property  by  reason  of  military  emer¬ 
gency  or  by  order  of  superior  authority. 

(f)  Property  used  for  benefit  of  Gov¬ 
ernment.  Claims  are  payable  where  prop¬ 
erty  is  damaged  or  lost  while  being  used, 
or  held  for  use,  for  the  benefit  of  the 
Government  at  the  direction  or  request 
of  superior  authority  or  by  reason  of 
military  necessity. 

(g)  Negligence  of  the  Government. 
Claims  are  payable  where  property  is 
damaged  or  lost  incident  to  the  service 
of  the  claimant  and  the  proximate  cause 
of  such  damage  or  loss  was  the  negligent 
act  or  omission  of  agents  or  employees 
of  the  Government  acting  within  the 
scope  of  their  employment. 

(h)  Money  deposited  for  safekeeping, 
transmittal,  or  other  authorized  disposi¬ 
tion.  Claims  for  loss  of  personal  fimds 
which  were  accepted  by  naval  person¬ 
nel,  military  or  civilian,  acting  with  the 
authority  of  the  commanding  officer,  for 
safekeeping,  deposit,  transmittal,  or 
other  authorized  disposition,  are  payable 
where  the  funds  were  neither  applied 
as  directed  by  the  owner  nor  returned 
to  him  (see  Article  1922,  U.S.  Navy 
Regulations,  1948). 

(i)  Motor  vehicles.  Claims  are  allow¬ 
able  for  damage  to  or  loss  of  automobiles 
and  other  motor  vehicles  if: 

(1)  The  claim  would  otherwise  be 
allowable  under  paragraph  (a)  of  this 
section,  or 

(2)  The  claim  would  otherwise  be 
allowable  under  paragraph  (a)  of  this 
section,  or 

(3)  The  damage  or  loss  occurred  while 
the  vehicle  was  located  on  a  military 
installation,  provided  that  the  loss  or 
damage  was  caused  by  fire,  flood,  hurri¬ 
cane.  or  other  unusual  occurrence  or  by 
theft  or  vandalism,  or 

(4)  The  damage  or  loss  occurred  dur¬ 
ing  overseas  shipment  provided  by  the 
Government. 

(i)  “Motor  vehicles”  include  utility 
trailers,  camping  trailers,  boat  and  boat 
trailers.  “Military  installation”  means 
any  fixed  land  area,  wherever  situated, 
controlled  and  used  by  military  activi¬ 
ties  or  the  Department  of  Defense. 
“Other  unusual  occurrence”  does  not  in¬ 


clude  collision  with  another  vehicle. 
“Shipments  provided  by  the  Govern¬ 
ment”  means  via  Government  vessels, 
charter  of  commercial  vessels  or  by  Gov¬ 
ernment  bills  of  lading  on  commercial 
vessels,  and  includes  storage,  on-loading 
and  off-loading  incident  thereto. 

(j)  Housetr alters.  (1)  The  term  “house 
trailer,”  as  used  in  this  chapter,  denotes 
a  residence  designed  to  be  moved  over¬ 
land.  It  includes  all  household  goods, 
personal  effects  and  professional  books, 
papers,  and  equipment  contained  in  the 
trailer  and  owned  or  intended  for  use 
by.  the  member  or  his  dependents. 

(2)  Claims  for  loss  of,  or  damage  to, 
housetrailers  and  their  contents  while  in 
storage  on  Government  property  pur¬ 
suant  to  shipment  under  orders  are  pay¬ 
able  under  paragraph  (a)  (3)  of  this  sec¬ 
tion.  Claims  for  loss  of.  or  damage  to, 
housetrailers  and  their  contents  arising 
incident  to  shipment  are  payable  under 
paragraph  (b)(1)  of  this  section:  Pro¬ 
vided,  That,  when  transported  by  other 
than  the  service  member  or  an  agent  or 
agency  of  the  Government,  the  carrier 
must  have  operating  rights  approved  by 
the  Interstate  Commerce  Commission  if 
in  interstate  commerce,  or  under  appli¬ 
cable  State  regulations  when  the  ship¬ 
ment  is  within  a  single  State. 

(3)  It  is  the  owner’s  responsibility  to 
place  the  housetrailer  (Including  the 
chassis,  brakes,  tires,  tubes,  bearings, 
undercarriage,  frame,  and  the  other 
parts  of  the  housetrailer)  and  its  con¬ 
tents  in  fit  condition  to  withstand  the 
stress  of  normal  transportation.  The 
Government  has  the  responsibility  of  in¬ 
suring  that  the  housetrailer  is  inspected 
prior  to  movement  to  determine  if  it  is 
roadworthy.  Acceptance  of  a  house- 
trailer  for  shipment  by  a  carrier  is  pre¬ 
sumptive  evidence  that  the  housetrailer 
was  in  condition  to  withstand  the  stress 
of  normal  transportation. 

(4)  The  burden  of  proving  a  claim 
against  the  Government  or  the  carrier 
rests  on  the  claimant.  However,  the 
claimant  can  establish  a  prima  facie  case 
by  proving  that  the  damage  occurred 
during  transportation.  Damage  which  is 
due  to  (i)  the  negligence  of  the  carrier, 
or  (ii)  collision  while  the  house  trailer  is 
in  the  possession  of  the  carrier,  is  the 
responsibility  of  the  carrier.  Damage 
which  is  due  to  apparent  defects  (e.g., 
a  heavily  or  unevenly  loaded  trailer; 
tires  which  are  worn,  undersized,  or  in¬ 
sufficient  ply  rating,  or  have  deteriorated 
because  of  age  or  lack  of  use;  under¬ 
carriage  and  frame  sagging,  bent,  or  of 
Insufficient  size  or  improper  construc¬ 
tion;  loose  panels;  faulty  brakes;  miss¬ 
ing  equipment;  etc.)  unless  noted  by  the 
carrier  prior  to  acceptance  for  shipment, 
or  unless  otherwise  excepted  by  contract 
with  the  Government,  is  also  the  respon¬ 
sibility  of  the  carrier.  If  the  claimant 
establishes  that  the  damage  occurred 
during  shipment,  the  burden  then  shifts 
to  the  Government  and  the  carrier  to 
establish  that  they  are  not  liable  (e.g., 
that  the  damage  resulted  solely  from  a 
latent  structural  defect) . 

(5)  Evidence  desirable  for  the  proper 
adjudication  of  a  house  trailer  claim 
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should  Include,  but  Is  not  necessarily 
limited  to,  the  following: 

(1)  Copy  of  the  premove  Inspection 
report; 

(ii)  Statement  from  claimant  con¬ 
cerning  condition  of  trailer  prior  to 
move,  to  include  age  of  trailer,  general 
condition,  number  and  location  of  each 
prior  move,  whether  any  prior  move 
resulted  in  damage,  and,  if  so,  type  of 
damage  and  whether  any  prior  claim  has 
been  paid: 

(iii)  Copy  of  the  damage  report  (gen¬ 
erally  prepared  by  the  carrier) ; 

(iv)  Government  inspection  (include 
photographs  of  each  area  or  item  of 
damage  where  this  may  prove  helpful) ; 

(V)  Statement  from  the  driver  of  the 
towing  vehicle  as  to  the  circumstances 
surrounding  the  damage,  as  well  as  de¬ 
tailed  travel  particulars: 

(vi)  Repair  bills  or  estimates  as  to  the 
cost  of  repairs; 

(vii)  Statements  from  the  persons  pro¬ 
viding  claimant  with  estimates  of  repair 
as  to  their  professional  opinion  as  to  the 
cause  or  causes  of  each  area  or  item  of 
damage; 

(vlii)  Statements  similar  to  the  above 
by  an  engineer  or  by  a  member  of  the 
vehicle  maintenance  division  of  a  public 
works  department  who  possesses  some 
expertise  in  this  area; 

(lx)  Statements  from  the  carrier, 
manufacturer,  and  dealer  as  to  the  cause 
of  the  damage; 

(X)  Dates  and  places  of  all  prior  trans¬ 
portation  of  the  trailer,  and,  if  at  Gov¬ 
ernment  expense,  copies  of  the  Govern¬ 
ment  bills  of  lading. 

§751.4  Claims  not  payable. 

Claims  may  not  be  allowed  for: 

(a)  Money  or  currency.  Money  or  cur¬ 
rency  except  when  deposited  with  au¬ 
thorized  personnel  as  contemplated  by 
§  751.3(h),  or  when  lost  Incident  to  a 
marine  or  aircraft  disaster,  or  when  lost 
by  fire,  fiood,  hurricane,  or  theft  from 
quarters.  In  instances  of  theft  from 
quarters,  it  must  be  conclusively  shown 
that  the  money  or  currency  was  in  a 
locked  container  and  that  the  quarters 
themselves  were  locked.  Reimbursement 
for  loss  of  money  or  currency  will  be 
limited  to  an  amount  which  the  adjudi¬ 
cating  authority  determines  to  have  been 
reasonable  for  the  claimant  to  have  had 
in  his  possession  at  the  time  of  the 
incident. 

(b)  Unserviceable  property.  Worn-out 
or  imservicable  property. 

(c)  Easily  pilferable  articles.  Easily 
pilferable  articles — such  as  jewels  and 
jewelry;  other  small  articles  of  substan¬ 
tial  value  usually  worn  or  carried,  such  as 
cameras  and  accessories,  watches,  rings, 
binoculars,  and  necklaces;  and  items  of 
greater  size  particularly  subject  to  theft. 
Including  firearms,  portable  electronic 
equipment,  and  articles  for  which  a  sub¬ 
stantial  illegal  market  exists — when 
shipped  with  household  goods  by  ordi¬ 
nary  means  or  as  unaccompanied  bag¬ 
gage.  (Shipment  includes  storage.) 
Claims  for  such  articles  are  allowable 
when  their  loss  is  incident  to  shipment 
when  special  handling  has  been  arranged 


and  performed  in  accordance  with  cur¬ 
rent  Naval  Supply  Systems  Command 
guidelines  or  Marine  Corps  Order 
P4600.7A.  This  prohibition  does  not  ap¬ 
ply  to  baggage  in  the  personal  custody  of 
the  claimant  or  properly  checked,  pro¬ 
vided  reasonable  protection  or  security 
measures  have  been  taken.  However,  if 
small  items  of  substantial  value  are  lost 
or  destroyed  because  of  fire,  fiood,  hiur- 
ricane,  the  sinking  of  a  vessel  or  other 
unusual  occurrence  in  which  the  mode 
of  shipment  is  not  material  to  the  type  of 
loss,  the  claim  may  be  allowed. 

(d)  Articles  acquired  for  other  per¬ 
sons.  Articles  intended  directly  or  in¬ 
directly  for  persons  other  than  the  claim¬ 
ant  or  members  of  his  immediate  house¬ 
hold.  This  prohibition  includes  articles 
acquired  at  the  request  of  others,  and 
articles  to  be  disposed  of  as  gifts  or  to  be 
offered  for  sale. 

(e)  Articles  of  extraordinary  value. 
Articles  of  extraordinary  value,  includ- 
i^  articles  of  gold,  silver,  or  other  pre¬ 
cious  metals,  paintings,  antiques  other 
than  bulky  furnishings,  relics,  authentic 
oriental  or  similar  expensive  rugs,  and 
other  articles  of  extraordinary  value,  are 
not  payable  when  shipped  with  house¬ 
hold  effects  by  ordinary  means  or  as  im- 
accompained  baggage.  Claims  for  the 
loss  of  such  articles  are  payable  when 
their  loss  is  incident  to  shipment  when 
special  handling  has  been  arranged  and 
performed  in  accordance  with  current 
Naval  Supply  Systems  Command  guide¬ 
lines  or  Marine  Corps  Order  P4600.7A. 
This  prohibition  does  not  apply  to  bag¬ 
gage  checked,  or  in  the  personal  custody 
of  the  claimant  or  his  agent,  provided 
reasonable  protection  or  security  meas¬ 
ures  have  been  taken. 

(f)  Articles  being  worn.  Articles  being 
worn,  except  imder  the  circumstances  de¬ 
scribed  in  S  751.3  (c),  (d),  and  (e). 

(g)  Intangible  property.  Intangible 
property,  such  as  bankbooks,  checks, 
promissory  notes,  stock  certificates, 
bonds,  bills  of  lading,  warehouse  receipts, 
baggage  checks,  insurance  policies, 
money  orders,  and  traveler’s  checks. 

(h)  Property  owned  by  United  States. 
Property  owned  by  the  United  States,  ex¬ 
cept  where  the  claimant  is  responsible  to 
an  agency  of  the  Government  other 
than  the  Department  of  the  Navy, 

(i)  Motor  vehicles.  Motor  vehicle 
claims,  except  as  cognizable  under 
§§  751.3(a).  751.3(e).  or  751.3(i),  ordi¬ 
narily  will  not  be  paid. 

(j)  Enemy  property.  Enemy  property 
or  property  of  civilian  employees  who  are 
nationals  of  a  country  at  war  with  the 
United  States,  or  of  any  ally  of  such 
enemy  country,  except  when  it  is  deter¬ 
mined  that  the  claimant  is  friendly  to  the 
United  States.  The  prohibition  also  in¬ 
cludes  the  property  of  prisoners  of  war 
or  interned  enemy  aliens,  and  the  prop¬ 
erty  of  civilian  employees  who  have  col¬ 
laborated  with  an  enemy,  or  with  an  ally 
of  an  enemy  of  the  United  States, 

(k)  Losses  of  insurers  and  subrogees. 
Losses  of  insurers  and  other  subrogees. 

(l)  Losses  recovered  from  insurers  or 
carriers.  Losses,  or  any  portion  thereof. 


which  have  been  recovered  from  an  In¬ 
surer  or  carrier. 

(m)  Losses  in  unassigned  quarters  in 
the  United  States.  Claims  otherwise  cog¬ 
nizable  under  S  751.3(a)  are  not  payable 
for  property  damaged  or  lost  at  quarters 
occupied  by  the  claimant  within  the 
Unit^  States  which  are  not  assigned  to 
him,  or  otherwise  provided  in  kind  by  the 
Government. 

(n)  Contractual  coverage.  Losses,  or 
any  portion  thereof,  which  have  been  re¬ 
covered  or  are  recoverable  pursuant  to 
contract. 

(o)  Negligence  of  claimant.  Claims  for 
damage  to  or  loss  of  personal  property 
caused  in  whole  or  in  part  by  any  negli¬ 
gence  or  any  wrongful  act  on  the  part  of 
the  claimant,  his  dependents,  his  agents, 
or  his  employees. 

(p)  Business  property.  Property  nor¬ 
mally  used  for  business  or  profit. 

(q)  Fees  for  obtaining  estimates  of  re¬ 
pair.  Claims  normally  are  not  payable  for 
fees  paid  to  obtain  estimates  of  repair  in 
conjunction  with  submitting  a  claim 
under  these  regulations.  Where,  how¬ 
ever,  in  the  opinion  of  the  approving 
authority  the  claimant  could  not  obtain 
an  estimate  without  paying  a  fee.  such  a 
claim  may  be  allowed  in  an  amoimt  rea¬ 
sonable  in  relation  to  the  value  and/or 
cost  of  repairs  of  the  article  Involved, 
provided  the  evidence  furnished  clearly 
Indicates  that  the  amount  of  the  estimate 
fee  paid  will  not  be  deducted  from  the 
cost  of  repairs  if  the  work  is  accom¬ 
plished  by  the  estimator. 

(r)  Theft  from  possession  of  claimant. 
In  all  cases  where  a  claim  is  made  for  ar¬ 
ticles  lost  by  theft  from  the  possession  of 
the  claimant,  the  claim  is  not  payable 
unless  evidence  clearly  establishes: 

(1)  That  the  claimant  exercised  due 
care  in  the  protection  of  his  property; 
and 

(2)  The  existence  of  a  larceny,  bur¬ 
glary,  or  housebreaking. 

(s)  Trailers.  Loss  or  damage  to  trailers, 
including  house  trailers  and  Integral 
parts  thereof  except  as  provided  in 
§  751.3 (j) .  Household  effects  contained  in 
trailers  may  be  considered  under  5  751.3 
(a)  (1)  when  the  trailer  is  located  in  an 
assigned  area  on  a  Government 
installation. 

(t)  Violation  of  law  or  directives.  Prop¬ 
erty  acquired,  possessed,  or  transported 
in  violation  of  law  or  regulations  of  com¬ 
petent  authority.  This  does  not  apply  to 
limitations  imposed  on  weight  of  ship¬ 
ments  of  household  effects. 

§  731.5  Typr  and  qiinnlily  of  properly. 

(a)  Must  be  reasonable,  useful,  or 
proper.  Claims  are  payable  under  the 
provisions  of  this  chapter  only  for  such 
types  and  quantities  of  tangible  personal 
property  the  possession  of  which  shall  be 
determined  by  the  adjudicating  author¬ 
ity  to  be  reasonable,  useful,  or  proper 
under  the  attendant  circumstances  at  the 
time  of  the  loss  or  damage.  Among  such 
items  of  personal  property  is  property 
required  by  law  or  regulations  of  the  Navy 
to  be  possessed  or  used  by  its  military 
personnel  or  civilian  employees  incident 
to  their  service. 
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(b)  Ownership  or  custody.  Claims 
which  are  otherwise  within  the  provi¬ 
sions  of  this  chapter  will  not  be  disap¬ 
proved  for  the  sole  reason  that  the  prop¬ 
erty  was  not  in  the  possession  of  the 
claimant  at  the  time  of  the  damage, 
loss,  or  destruction,  or  for  the  sole  rea¬ 
son  that  the  claimant  was  not  the  legal 
owner  of  the  pr(H>erty  for  which  the 
claim  was  made  (e.g.,  borrowed  prop¬ 
erty  may  be  the  subject  of  a  claim  if 
its  possession  was  reasonable,  useful,  or 
necessary  to  the  claimant). 

§  7S1.6  Compulation  of  award. 

(a)  Cost  of  property  as  basis.  The 
amount  awarded  on  any  item  of  property 
will  not  exceed  its  depreciated  replace¬ 
ment  cost  at  the  time  of  loss.  Unless 
proved  otherwise,  replacement  cost  will 
be  based  on  the  price  paid  in  cash  for  the 
property  or,  if  not  acquired  by  purchase 
or  exchange,  the  value  at  the  time  of 
acquisition.  The  amount  normally  pay¬ 
able  on  property  damaged  beyond  eco¬ 
nomical  repair  is  found  by  determining 
its  depreciated  value  immediately  before 
it  was  damaged  or  lost,  less  any  salvage 
value.  In  lieu  of  deducting  salvage  value 
from  the  depreciated  value  of  an  item, 
the  adjudicating  authority  may  require 
surrender  of  the  item  to  the  Government 
upon  payment  of  the  full  depreciated 
value.  Items  surrendered  will  be  disposed 
of  in  the  same  manner  as  property  com¬ 
ing  into  Government  piossession  under 
the  provisions  of  §  751.13(b).  If  the  cost 
of  repair  is  less  than  the  depreciated 
value  of  the  property,  then  it  is  eco¬ 
nomically*  repairable,  and  the  cost  of 
repair  is  the  amount  payable. 

(b)  -Depreciation.  Depreciation  in  value 
of  an  item  is  determined  by  considering 
the  type  of  article  involved,  its  costs, 
condition  when  lost  or  damaged  beyond 
economical  repair,  and  the  time  elapsed 
between  the  date  of  acquisition  and  the 
date  of  accrual  of  the  claim.  Schedules 
of  depreciation  are  issued  by  the  Judge 
Advocate  General  to  the  adjudicators  as 
guides  for  determining  the  estimated 
life  of  various  classes  of  items. 

(c)  Expensive  articles.  Allowance  for 
expensive  items,  including  heirlooms,  or 
for  items  purchased  at  unreasonably  high 
prices,  will  be  based  on  the  fair  and  rea¬ 
sonable  purchase  price  of  substitute  ar¬ 
ticles  of  a  similar  nature. 

(d)  Acquisition.  Allowance  for  articles 
acquired  by  barter  will  not  exceed  the 
adjusted  cost  of  the  articles  tendered  in 
barter. 

,  (e)  Black  market.  No  reimbursement 
will  be  made  for  articles  acquired  in  black 
market  or  other  prohibited  activities. 

(f)  Maximum  allowance.  The  Judge 
Advocate  General  will  promulgate  to  the 
adjudicators  from  time  to  time  guides 
for  determining  the  maximum  amount 
allowable  for  specific  articles,  and  for 
establishing  maximum  quantities  which 
will  be  allowed.  In  applying  these  guides 
the  claimant’s  standard  of  living,  hicome 
and  social  obligations,  the  size  of  his 
family,  and  his  need  to  have  more  than 
the  average  quantities  of  particular 
items  will  be  considered. 


§  751.7  Statute  of  limitations. 

No  claim  may  be  paid  under  the  pro¬ 
visions  of  this  chapter  unless  presented 
in  writing  within  2  years  after  such  claim 
accrues:  Provided,  'That  if  the  claim  ac¬ 
crues  in  time  of  war,  or  in  time  of  armed 
conflict  in  which  the  Armed  Forces  of 
the  United  States  are  engaged,  or  if  war 
or  such  armed  conflict  intervenes  within 
2  years  after  date  of  accrual,  it  may,  if 
good  cause  for  delay  is  shown,  be  pre¬ 
sented  within  2  years  after  such  good 
cause  ceases  to  exist,  but  not  later  than 
2  years  after  peace  is  established  or 
armed  conflict  terminates. 

§  751.8  Demand  on  carrier,  contractor, 
and/or  insurer. 

(a)  Carrier.  Whenever  property  is 
damaged,  lost,  or  destroyed  while  being 
shippted  under  Government  bill  of  lading 
pursuant  to  authorized  travel  orders,  the 
owner  or  claims  investigating  officer  will 
file  a  written  claim  for  reimbursement 
with  the  carrier  according  to  the  terms 
of  its  bill  of  lading  or  contract.  When 
property  is  not  shipped  under  Govern¬ 
ment  bill  of  lading,  the  owner  must  file 
a  written  claim  for  reimbursement  with 
the  carrier  according  to  the  terms  of  its 
bill  of  lading  or  contract  before  submit¬ 
ting  a  claim  against  the  Government  un¬ 
der  these  regulations.  This  demand 
should  be  made  against  the  last  commer¬ 
cial  carrier  known  or  believed  to  have 
handled  the  goods,  unless  the  carrier  who 
was  in  possession  of  the  property  when 
the  damage  or  loss  occurred  is  known.  In 
this  event,  the  demand  should  be  made 
against  the  responsible  carrier.  If  more 
than  one  bill  of  lading  or  contract  was 
Issued,  a  separate  demand  should  be 
made  against  the  last  carrier  on  each 
such  document.  If  it  is  apparent  that  the 
damage  or  loss  is  attributable  to  pack¬ 
ing,  storage,  or  unpacking  while  in  the 
custody  of  the  Government,  no  demand 
need  be  made  against  the  carrier. 

(b)  Military  Sealift  Command.  A  claim 
for  loss,  damage,  or  destruction  of  a 
privately  owned  vehicle  or  for  household 
goods  agrainst  an  ocean  carrier  octeratlng 
under  a  Military  Sealift  Command  ship¬ 
ping  contract  and  Government  bill  of 
lading  is  the  responsibility  of  Military 
Sealift  Command.  No  demand  shall  be 
made  by  individual  claimants  or  by  claim 
adjudicating  authorities  directly  on  an 
ocean  carrier  operating  under  such  a 
contract.  After  payment  of  a  claim 
against  the  Government  involving  loss, 
damage,  or  destruction  of  a  privately 
owned  vehicle  or  household  goods  by 
such  an  ocean  carrier,  one  copy  of  the 
completed  claim  file  shall  be  forwarded 
to  Commander  Miltary  Sealift  Command. 
Each  file  shall  include  the  following; 

(1)  The  payment  voucher; 

(2)  The  completed  personnel  claim 
form; 

(3)  The  estimated  or  actual  cost  of 
repair; 

(4)  A  document  mdicating  the  condi¬ 
tions  of  the  item  upon  delivery  to  the 
carrier;  and 

(5)  A  document  indicating  the  for¬ 
warding  condition  of  the  item  upon  its 
return  to  Government  control. 


The  letter  of  transmittal  should  identify 
the  vessel  by  name,  number,  and  if  avail¬ 
able  the  sailing  date.  See  the  sample 
transmittal  letter  contained  in  appendix 
section  A-21  (a) 

(c)  Insurer.  Whenever  the  property 
which  is  damaged,  lost,  or  destroyed  in¬ 
cident  to  the  claimant’s  service  is  in¬ 
sured  in  whole  or  in  part,  the  claimant 
must  make  demand  in  writing  against 
the  insurer  for  reimbursement  under  the 
terms  and  conditions  of  the  insurance 
coverage.  Such  demand  should  be  made 
within  the  time  limit  provided  in  the 
policy  and  prior  to  the  filing  of  the  con¬ 
current  claim  against  the  Government 
as  provided  in  §  751.9. 

(d)  Failure  to  make  demand  on  car¬ 
rier,  contractor,  or  insurer.  Failure  to 
make  demand  or  cooperate  in  prepar¬ 
ing  the  Navy’s  demand  on  a  carrier,  con¬ 
tractor,  or  insurer,  or  to  make  all  rea¬ 
sonable  efforts  to  collect  the  amoimt 
recoverable  from  the  carrier,  contractor, 
or  insurer,  may  result  in  reducing  the 
amount  recoverable  from  the  Govern¬ 
ment  by  the  maximum  amovmt  which 
would  have  been  recoverable  from  the 
carrier,  contractor,  or  insurer,  had  the 
claim  been  timely  made  or  diligently 
prosecuted.  However,  no  deduction  will 
be  made  where  the  circumstances  of  the 
claimant’s  service  preclude  seasonable 
filing  and  prosecution  of  a  claim  or 
the  evidence  indicates  that  a  demand 
was  impracticable  or  would  have  been 
unavailing. 

§  751.9  Concurrent  claims  on  the  car¬ 
rier,  contractor,  or  insurer  and  the 
Government. 

To  expedite  the  settlement  of  house¬ 
hold  effects  claims,  the  claim  presented 
to  the  Government  under  these  regula¬ 
tions  should  be  submitted  concurrently 
with  the  demand  made  against  the 
carrier,  contractor,  and/or  insurer.  The 
claims  investigating  officer  will  prepare 
and  submit  the  claim  against  the  car¬ 
rier,  contractor,  and/or  insiurer  and 
will  thereafter  assume  the  responsibility 
of  monitoring  the  claims  against  the 
carrier,  contractor,  or  insurer  to  flnal 
settlement.  The  claimant  shall  be  ad¬ 
vised  to  direct  the  carrier,  contractor,  or 
insurer  to  address  all  correspondence  re¬ 
garding  the  claim  to  the  c(»nmanding 
officer  of  the  unit  or  activity  at  which 
the  claim  was  filed,  “Attention:  Claims 
Investigating  Officer.’’  Further,  any  pay¬ 
ment  in  settlement  of  the  claim  by  the 
carrier,  contractor,  or  Insurer  should  be 
made  payable  to  the  Treasurer  of  the 
United  States  and  forwarded  to  the 
commanding  officer,  “Attention:  Claims 
Investigating  Officer.’’ 

§  751.10  Form  of  demand  on  carrier, 
contractor,  or  insurer. 

Demands  on  a  carrier,  contractor  or 
insurer  should  be  made  in  writing  on 
DD  Form  1843  (appendix  section  A-21 
(b))*  with  a  copy  of  DD  Form  1845 
appendix  section  A-21(d))^  attached. 


*  Filed  as  part  of  original  document. 
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Equivalent  forms  or  formats  may  be 
used  if  DD  Form  1843  is  not  available  or 
if  the  claimant  has  not  utilized  DD 
Form  1845  in  the  submission  of  his  claim. 

§  731.11  Responsibilities  of  the  claim¬ 
ant  regiarding  claims  against  carriers, 
contractm^  and/or  insurers. 

In  accordance  with  the  provisions  of 
this  chapter,  the  claimant  is  required 
to  take  all  reasonable  action  to  perfect 
a  timely  claim  against  any  responsible 
carrier,  contractor,  and/or  Insurer  or 
to  assist  the  Navy  in  the  perfection  of 
a  timely  claim.  Failure  to  take  exceptions 
at  the  time  of  delivery  of  household 
goods  shipments  or  to  make  notification 
of  later-discovered  damage  within  a 
reasonable  time  is  considered  sufficient 
grounds  for  deducting,  from  the  amoimt 
otherwise  payable  under  the  provisions 
of  this  chapter,  the  amount  of  any  car¬ 
rier,  contractor,  or  insurance  recovery 
jeopardized  by  failure  of  the  claimant 
or  his  agent  to  act  promptly  and  rea¬ 
sonably. 

§  751.12  Transfer  of  right  against  the 
carrier,  contractor,  or  insurer. 

The  claimant  will  assign  to  the 
United  States,  to  the  extent  of  any  pay¬ 
ment  on  his  claim  accepted  by  him,  all 
his  right,  title,  and  interest  in  any  claim 
he  may  have  against  any  carrier.  In¬ 
surer,  contractor,  or  other  party  arising 
out  of  ^e  incident  on  which  the  claim 
against  the  United  States  is  based.  He 
will  also  furnish  such  evidence  as  may 
be  required  to  enable  the  United  States 
to  enforce  the  claim. 

§  751.13  Recoveries  from  carrier,  con¬ 
tractor,  and/or  insurer. 

After  payment  of  the  claim  by  the 
United  States,  and  upon  receipt  of 
any  recovery  from  a  carrier,  contractor, 
and/or  insurer,  the  United  States  shall 
be  reimbursed  as  follows: 

(a)  Monetary  recoveries — (1)  Damage 
not  exceeding  $10,000.  If  the  damage  or 
loss  adjudicated  in  accordance  with 
S  751.6  is  $10,000  or  less,  the  proceeds 
will  be  paid  to  the  United  States  to  the 
extent  of  the  payment  received  from 
the  United  States  less  any  amoimt  paid 
by  a  carrier,  contractor  or  Insurer  over 
and  above  that  paid  by  the  Government 
for  any  item;  and 

(2)  Damage  exceeding  $10,000.  If  the 
damage  or  los  adjudicated  in  accordance 
with  §  751.6  exceeds  $10,000,  the  United 
States  shall  be  reimbursed  to  the  extent 
that  the  payments  from  the  carrier,  con¬ 
tractor  and  insurer,  plus  the  $10,000 
paid  by  the  Government  are  in  excess  of 
the  adjudicated  loss  less  any  amount 
paid  by  a  carrier,  contractor  or  insurer 
over  and  above  that  paid  by  the  Gov¬ 
ernment  for  any  item. 

to)  Recovered  property.  When  previ¬ 
ously  lost  property  is  found,  the  claimant 
may,  at  his  option  accept  all  or  part  of 
the  property  and  return  that  portion  of 
the  payment  he  has  received  from  the 
United  States  for  the  accepted  property 
and  surrender  the  remainder  of  the  prop¬ 
erty  to  the  Government.  Surrendered 
property  will  be  disposed  of  in  accord- 
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ance  with  standard  disposal  procedures 
or  otherwise  used  for  the  benefit  of  the 
Government. 

§  751.14  Claims  within  provisions  of 
other  regulations. 

(a)  Preemptive  nature.  The  provisions 
of  this  chapter  are  preemptive  of  other 
claims  regulations  in  this  Manual.  How¬ 
ever,  claims  not  allowable  under  this 
chapter  may  possibly  be  allowable  under 
part  750,  “General  Claims’’  of  this 
chapter. 

(b)  Ship’s  store  claims.  Claims  arising 
from  the  operatitm  of  a  ship’s  store 
laundry  and  dry  cleaning  facility,  tailor 
shop,  or  cobbler  shop  should  be  proc¬ 
essed  in  accordance  with  NAVSUP  P487. 

§  751.15  Claimants. 

A  claim  may  be  presented  only  by  a 
military  memter  or  civilian  employee  of 
the  Navy,  or  in  his  name  by  his  spouse 
as  his  authorized  agent,  or  by  any  other 
authorized  agent  or  legal  representative. 
In  the  event  the  claim  is  hied  by  an  agent 
or  legal  representative,  this  person  must 
demonstrate  his  or  her  capacity  to  act  in 
the  claimant’s  behalf  by  submitting  a 
power  of  attorney  or  other  documentary 
evidence.  If  the  military  or  civilian  per¬ 
son  is  deceased,  the  claim  may  be  pre¬ 
sented  by  his  survivor  regardless  of 
whether  the  claim  arose  before,  concur¬ 
rent  with,  or  after  the  decedent’s  death. 
Survivors’  claims  will  be  presented  in  the 
following  order  of  precedence. 

(a)  Spouse; 

(b)  Child  or  children; 

(c)  Father  or  mother,  or  both; 

(d)  Brothers  or  sisters,  or  both. 

§  751.16  Form  of  claim. 

The  claim  will  be  submitted  by  pre¬ 
senting  a  detailed  statement  in  duplicate, 
signed  by  or  cm  behalf  of  the  claimant,  on 
DD  Form  1842  (see  appendix  section  A- 
21(c) )  with  DD  Form  1845  attached  (see 
appendix  sections  A-21(d) If  the  claims 
investigating  officer  desires  a  copy  of 
the  adjudicated  claim  returned  to  his 
office  for  use  in  adjusting  recoveries  later 
received  from  carriers,  contractors  or 
insurers,  a  third  copy  of  the  claims  form 
clearly  marked  for  this  purpose  must  be 
included.  If  DD  Forms  1842  and  1845  are 
not  available,  any  writing  will  be  ac¬ 
cepted  and  considered  if  it  asserts  a  de¬ 
mand  for  a  specific  sum  and  substan¬ 
tially  describe  the  facts  necessary  to 
support  a  claim  cognizable  under  these 
regulations.  Attention  is  directed  to  the 
following  section  which  outlines  the 
specific  evidence  required  for  particular 
classes  of  claims.  Careful  compliance 
with  these  requirements  by  the  claimant 
in  the  preparation  of  his  claim  will  sub¬ 
stantially  expedite  adjudication,  thus 
avoiding  delays  occasioned  by  the  need 
of  the  adjudicating  authority  to  obtain 
additional  evidence  from  the  claimant. 

§  751.17  Evidence  in  support  of  claims. 

(a)  General.  The  claim  should  be  sup¬ 
ported  by  the  evidence  required  on  the 


*  Filed  as  part  of  original  document. 


claim  form  and,  in  addition,  the  follow¬ 
ing  evidence  when  applicable: 

(1)  Corroborating  statement  from  a 
person  who  has  personal  knowledge  of 
the  facts  concerning  the  claim. 

(2)  Statement  of  property  recovered 
or  replaced  in  kind. 

( 3 )  Itemized  bill  of  repair  for  damaged 
property  which  has  been  repaired. 

(4)  At  least  one  written  estimate  of 
the  cost  of  repairs  from  a  competent  bid¬ 
der  or  person  if  the  property  is  repair¬ 
able  but  has  not  been  repaired.  “Com¬ 
petent  bidder  or  person’’  means  one  who 
has  experience  in  the  line  of  needed  re¬ 
pairs  and  is  in  a  position  to  know  the 
cost  of  repairs  of  such  items  in  the  cur¬ 
rent  market.  Exception  to  the  above  is 
permissible  when  in  the  opinion  of  the 
claims  investigating  officer  the  proba¬ 
ble  estimate  fee  will  be  out  of  propor¬ 
tion  to  the  cost  of  repairs.  In  this  situa¬ 
tion,  the  claims  investigating  officer, 
with  the  concurrence  of  the  claimant, 
will  recommend  an  amount  for  payment. 
The  name,  address,  and  experience  of 
each  such  “competent”  person  must  be 
given.  The  adjudicating  authority  may 
reject  any  estimate  or  statement  of  the 
cost  of  repairs  that  does  not  meet  the 
above  standards.  The  claimant  shall  sat¬ 
isfy  the  claims  investigating  officer  that 
items  claimed  as  beyond  economical  re¬ 
pair  are  in  fact  in  that  condition. 

(5)  Proof  of  the  change  in  value 
when  a  claimant  indicates  that  the  re¬ 
placement  cost  of  an  item  lost  or  de¬ 
stroyed  exceeds  either  the  price  paid  in 
cash  or  property  or.  if  not  acquired  by 
purchase  or  exchange,  the  value  at  the 
time  of  acquisition.  The  proof  should 
be  comprised  of  not  less  than  two  di¬ 
rect  price  quotations  from  the  local  mar¬ 
ket.  In  case  there  is  no  local  market, 
the  value  may  be  property  fixed  by  the 
value  at  the  nearest  market,  adding 
the  cost  of  transportation.  Should  there 
be  no  available  market,  he  should  sub¬ 
mit  at  least  one  written  estimate  of  the 
value  from  a  competent  person:  “Com¬ 
petent  person”  in  this  instance  is  deemed 
to  be  one  who,  being  apprised  of  the 
characteristics  of  the  item  in  question, 
is  able  to  render  a  knowledgeable  esti¬ 
mate  of  its  value  at  the  time  of  loss.  For 
items  purchased  outside  the  continental 
limits  of  the  United  States  which  do  not 
contain  qualities  of  identity  to  permit 
specific  substantiation,  allowances  will 
be  limited  to  a  reasonable  amount  over 
and  above  the  purchase  price  as  agreed 
upon  by  the  claimant  and  the  claims  of¬ 
ficer.  In  this  situation,  allowance  will  not 
exceed  double  the  cost  of  the  item.  Exam¬ 
ples  include  custom-made  items,  unique 
items  of  clothing,  art,  household  fur¬ 
nishings,  and  jewelry  as  distinguished 
from  trademark  items.  In  the  event  a 
claims  officer  by  his  experience  knows 
that  the  approximate  replacement  cost 
in  the  area  is  close  to  what  the  claim¬ 
ant  lists,  the  claimant  will  not  be  re¬ 
quested  to  submit  evidence  of  the  re¬ 
placement  cost.  This  fact,  however, 
must  be  noted  in  the  investigation  re¬ 
port  on  the  claim.  In  those  cases  where 
he  knows  the  replacement  cost  to  be  less 
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than  the  value  claimed,  he  should  In¬ 
clude  this  information  along  with  sub¬ 
stantiating  evidence. 

(6)  Certified  statement  concerning 
any  insurance  coverage  and  reimburse¬ 
ment  obtained  from  the  insurer.  The 
statement  should  describe  the  type  of 
insurance  and  coverage  and  give  the 
name  of  the  insurer.  If  the  claimant  has 
insurance,  but  has  not  submitted  a 
claim,  the  failure  to  do  so  should  be 
explained. 

(b)  Waiver  of  written  estimates.  (1) 
Regardless  of  the  total  amoimt  of  the 
claim,  the  requirement  for  written  esti¬ 
mates  of  the  cost  of  repairs  or  replace¬ 
ment  cost  on  any  item  for  which  the 
amount  claimed  is  less  than  $100  nor¬ 
mally  will  be  waived,  provided  the  claims 
investigating  oflftcer  has  perscmally  in¬ 
spected  the  property,  or  the  evidence 
otherwise  available  is  sufficient  to  sup¬ 
port  the  claim, 

(2)  In  the  event  that  the  claimant 
and  the  claims  investigating  officer  can¬ 
not  agree  on  a  reasonable  value,  the 
claims  investigating  officer  should  de¬ 
scribe  in  his  report  the  facts  upon  which 
his  recommendation  is  based.  The  value 
set  by  the  claims  investigating  officer 
is  not  necessarily  binding  on  the  ad¬ 
judicating  authority,  and  the  claimant 
may  submit  written  estimates  or  other 
supporting  evidence  in  any  case. 

(c)  Specific  classes  of  claims.  Claims 
of  the  following  types  should  be  accom¬ 
panied  by  the  specific  and  detailed  evi¬ 
dence  as  listed  in  this  subsection. 

(1)  For  property  losses  in  quarters  or 
other  authorized  places,  a  statement 
indicating: 

(1)  Geographical  location ; 

(ii)  Whether  quarters  were  assigned 
or  provided  in  kind  by  the  CJovernment; 

(iii)  Whether  quarters  were  regularly 
occupied  by  the  claimant : 

(iv)  Name  of  authority,  if  any,  who 
designated  the  place  of  storage  of  the 
property,  if  other  than  quarters; 

(V)  Measures  taken  to  protect  the 
property;  and 

(vi)  If  claimant  is  a  civilian  employee, 
a  statement  from  the  competent  au¬ 
thority  establishing  that  when  the  claim 
arose  the  claimant  was  a  civilian  em¬ 
ployee  of  the  Navy,  and  was,  or  was  not, 
a  local  inhabitant. 

(2)  For  theft,  a  statement  indicating: 

(i)  Geographical  area  of  the  loss ; 

(ii)  Facts  and  circumstances  sur¬ 
rounding  the  loss,  including  evidences 
of  larceny,  burglary,  or  housebreaking 
(e.g.,  evidence  of  breaking  and  entering, 
capture  of  the  thief,  recovery  of  part 
of  the  stolen  goods) ;  and 

(iii)  Evidence  that  the  claimant  ex¬ 
ercised  due  care  in  protecting  this  prop¬ 
erty  prior  to  the  loss.  Attention  will  be 
given  to  the  degree  of  care  normally  ex¬ 
ercised  in  the  locale  of  the  loss  due  to 
any  unusual  risks  involved. 

(3)  For  transportation  losses: 

(i)  C(H>y  of  orders  authorizing  the 
travel,  transportation  or  shipment,  or 
in  lieu  thereof  a  certificate  explaining 
the  absence  of  orders,  and  stating  their 
substance; 


(il)  All  bills  of  lading,  and  inventories 
of  property  shipped ; 

(iii)  (Dopy  of  demand  on  carrier,  con¬ 
tractor,  and/or  Insurer,  and  any  reply 
or  replies  (see  §S  751.8  and  751.9) ; 

(iv)  In  case  of  missing  baggage,  a 
statement  indicating  action  taken  to 
locate  the  missing  property,  with  related 
correspondence ;  and 

(v)  Where  property  was  turned  over  to 
a  quartermaster,  transportation  officer, 
supply  officer,  or  contract  packer,  a  state¬ 
ment  indicating: 

Name  (or  designation)  and  address  of 
quartermaster,  transportation  officer,  supply 
officer,  or  contract  packer. 

Date  property  was  turned  over. 

Condition  when  property  was  turned  over. 
When  and  where  property  was  packed,  and 
by  whom. 

Date  of  shipment  and  re-shipment. 

Copies  of  all  manifests,  bills  of  lading  and 
contracts. 

Date  and  place  of  delivery  to  claimant. 

Date  property  was  unpacked. 

Statements  of  disinterested  witnesses  as 
to  condition  of  property  when  received  and 
delivered,  or  as  to  handling  or  storage. 

Whether  the  negligence  of  any  Govern¬ 
ment  employee  acting  within  the  scope  of 
his  employment  caused  the  damage  or  loss, 
and 

Whether  the  last  common  carrier  or  local 
civilian  carrier  was  given  a  clear  receipt. 

(4)  For  marine  or  aircraft  disaster,  a 
copy  of  orders  or  other  evidence  to  estab¬ 
lish  a  claimant's  right  to  be  on  board 
and/or  to  have  his  property  on  board. 

(5)  For  enemy  action,  public  disaster, 
or  public  service: 

(i)  Copy  of  orders  or  other  evidence 
establishing  claimant’s  required  presence 
in  the  area  involved;  and 

(ii)  A  detailed  statement  of  facts  and 
circumstances  showing  applicable  causes 
enumerated  in  §  751.3  (d)  and  (e). 

(6)  For  property  used  for  benefit  of 
Government: 

(i)  A  statement  from  proper  authority 
that  the  claim  was  for  property  which 
was  required  to  be  supplied  by  the  claim¬ 
ant  in  the  performance  of  his  official  duty 
or  occupation  at  the  request  or  direction 
of  superior  authority,  or  by  reason  of 
military  necessity;  and 

(11)  Evidence  that,  if  the  property  be¬ 
ing  used  for  the  benefit  of  the  Govern¬ 
ment  was  lost  while  not  in  use,  the  loss 
occurred  in  an  authorized  storage  area. 

(7)  For  money  deposited  for  safekeep¬ 
ing,  transmittal,  or  other  authorized  dis¬ 
position: 

(1)  Name,  grade,  service  number,  and 
address  of  the  person  or  persons  who  re¬ 
ceived  the  money  and  of  other  persons 
Involved: 

(ii)  The  name,  and  designation  of  the 
authority  who  authorized  such  person  or 
persons  to  accept  personal  funds,  and  the 
disposition  requested  (see  article  1922, 
U.S.  Navy  Regulations,  1948) ;  and 

(iii)  Receipts  and  written  sworn  state¬ 
ments  explaining  the  failure  to  account 
for  the  funds  or  to  return  such  funds  to 
the  claimant. 

§  751.18  Filing  of  claim. 

All  claims  coming  within  the  cog¬ 
nizance  of  this  part  should,  if  practicable. 


be  submitted  by  the  claimant  or  his  au¬ 
thorized  agent  to  the  commanding  officer 
or  officer-ln-charge  of  the  military  ac¬ 
tivity,  installation,  or  unit  nearest  to  the 
point  of  delivery  of  the  goods  or  where 
investigation  of  the  facts  and  circum¬ 
stances  can  most  conveniently  be  made. 
As  an  alternative,  the  claim  may  be 
submitted  to  the  commanding  officer 
or  officer-in-charge  of  the  activity, 
installation,  or  unit  to  which  the 
claimant  belongs  or  is  attached.  Ac¬ 
ceptance  of  a  claim  for  filing  will  not  be 
refused  even  though  the  claim  does  not 
appear  to  be  within  the  scope  of  these 
regulations  or  could  have  been  filed  with 
another  activity.  Commanding  officers 
and  officers-in-charge  will  accept  claims 
made  by  civilians,  members  of  another 
armed  force,  veterans,  or  on  behalf  of  a 
deceased  person. 

(a)  Air  Force  claim.  Claims  of  Air 
Force  personnel  and  civilian  employees 
of  the  Air  Force  will  be  investigated  and 
processed  up  to  the  point  of  adjudication 
and  then  forwarded  directly  to  the  near¬ 
est  Air  Force  installation. 

(b)  Army  claim.  Claims  of  Army  per¬ 
sonnel  and  civilian  employees  of  the 
Army  will  be  investigated  and  processed 
up  to  the  point  of  adjudication  and  then 
forwarded  directly  to  the  nearest  Army 
installation. 

(c)  Demands  on  carriers.  Demands  on 
carriers  will  be  the  responsibility  of  the 
claimant’s  parent  service. 

§  751.19  Appointment  of  claims  inves¬ 
tigating  oflicers. 

Each  commanding  officer  shall,  as  ap¬ 
propriate,  appoint  one  or  more  claims 
investigating  officers  to  investigate,  proc¬ 
ess.  and  make  recommnedations  on  all 
claims  presented  to  him  under  this  part. 
Commanding  officers  of  major  or  sepa¬ 
rate  commands  and  commanding  officers 
processing  an  appreciable  number  of 
claims  may  appoint  one  or  more  claims 
investigating  officers  on  a  continuing 
basis.  This  is  particularly  pertinent  to 
activities  receiving  many  shipments  of 
household  effects.  Claims  investigating 
officers  will  receive  their  technical  guid¬ 
ance  from  the  Judge  Advocate  General. 

§  751.20  Invesligalion  of  claims. 

Upon  receipt  of  a  claim  filed  in  accord¬ 
ance  with  the  provisions  of  this  part,  the 
commanding  officer  shall  refer  the  claim, 
with  all  available  information  relating 
thereto,  to  the  claims  investigating  offi¬ 
cer.  The  investigating  officer  shall  con¬ 
sider  all  information  and  evidence  sub¬ 
mitted  with  the  claim  and  shall  conduct 
such  further  investigation  as  may  be  nec¬ 
essary  and  appropriate.  Direct  corre¬ 
spondence  between  investigating  officers 
and  commands  or  other  naval  personnel 
is  authorized  for  the  purpose  of  tracing 
the  location  or  disposition  of  missing 
baggage  or  effects. 

§  751.21  .Artion  of  claims  invesligaliiig 
oiEccr  in  transportation  losses. 

(a)  Filing  of  concurrent  claims  against 
carriers,  contractors,  and  insurers.  Upon 
sulHnlsslon  of  a  claim  against  the  Gov¬ 
ernment,  the  claims  Investigating  officer 
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will  prepare  and  submit  the  claim  to  the 
appropriate  carrier,  ooDtraotor,  and/or 
insurer  for  damage,  loss,  or  destruction 
of  hous^old  and  personal  effects  being 
shipped  pursuant  to  authorized  travel 
orders. 

(b)  Concurrent  claims  against  car¬ 
riers.  contractors,  and  insurers.  The 
claimant  should  provide  the  claims  in¬ 
vestigating  officer  with  all  documents, 
papers,  and  other  evidmce  needed  to 
press  the  claim  against  the  carrier,  c<hi- 
tractor,  and/or  insurer.  In  retium,  the 
claims  Investigating  officer  shall  advise 
the  claimant  that  the  claim  will  be 
monitored  to  final  settlement.  The 
claimant  will  notify  the  claims  investi¬ 
gating  officer  promptly  of  any  communi¬ 
cation  received  from  the  carrier,  con¬ 
tractor,  or  insiu*er,  particularly  if  it  in- 
vcdves  settlement,  iWtial  settlement,  or 
d^ial  of  liability.  Any  subsequent  cor¬ 
respondence  with  the  carrier,  contrac¬ 
tor,  and/or  Insxuer  shall  be  identified 
prcHJerly  with  the  company’s  claim  or 
reference  symbols. 

(c)  Approval  or  denial  of  concurrent 
claim  by  carrier,  contractor,  or  insurer. 
(1)  The  claims  investigating  officer  shall 
report  any  denial  of  a  claim  by  a  carrier, 
contractor,  or  insurer  to  the  command 
where  the  claim  has  been  forwarded  for 
adjudication. 

(2)  Upon  receipt  of  approval  of  the 
claim  by  a  carrier,  contractor,  or  insurer, 
the  claims  investigating  officer  shall  de¬ 
termine  that  the  offered  settlement  is 
representative  of  the  contractual  liabil¬ 
ity  for  which  the  claim  has  been  made, 
then  forward  the  settlement  to  the  ad¬ 
judicating  authority.  The  adjudicating 
authority  will  review  the  settlement  and 
forward  it  for  deposit  to  the  appropriate 
account. 

(i)  If  the  claim  filed  with  the  Govern¬ 
ment  has  been  forwarded  to  the  adjudi¬ 
cating  authority  and  the  recovery  re¬ 
ceived  from  the  carrier,  contractor,  or 
insurer  is  considered  to  be  sufficient,  then 
the  claims  investigating  officer  should 
advise  the  claimant  to  accept  the  award. 
Upon  acceptance  of  the  award,  the  claims 
investigating  officer  shall  notify  the  ad¬ 
judicating  authority  (a  suggested  speed- 
letter  format  is  shown  in  appendix  sec- 
tiOTi  A-21(e).* 

(ii)  If  the  claimant  has  already  re¬ 
ceived  full  payment  from  the  Govern¬ 
ment,  he  will  pay  the  proceeds  received 
from  the  carrier,  contractor,  and/or  in¬ 
surer  to  the  United  States  by  endorsing 
the  check  to  the  Treasurer  of  the  United 
States  and  delivering  it  to  the  command 
or  to  the  claims  investigating  officer.  If 
the  amount  to  be  refunded,  as  deter¬ 
mined  su:cording  to  §  751.13,  is  less  than 
the  amoimt  received,  remitt^ce  may  be 
made  by  personal  check  or  money  order 
I>ayable  to  the  Treasurer  of  the  United 
States. 

(d)  Nonconcurrent  claims.  If  an  in¬ 
dependent  claim  has  been  filed  against  a 
caiTier,  ocmtractor,  and/or  insurer,  the 
claimant  will  be  asked,  at  the  time  the 
claim  is  filed  with  the  Government,  to 
certify  whether  or  not  he  has  obtedned 
any  recovery  from  any  other  party.  A 


sample  certificate  Is  contained  in  ap¬ 
pendix  section  A-21(f).^  If  any  recovery 
has  been  obtained,  appropriate  ootn- 
ment  indicating  the  amoimt  recovered 
shall  be  made  by  the  claims  Investigating 
officer  on  the  claim  being  forwarded  to 
the  adjudicating  authority.  If  action  by 
the  carrier,  contractor,  and/or  insurer 
is  still  pending,  the  claimant  will  advise 
them  to  address  all  correspondence  to 
him  in  care  of  the  claims  investigating 
officer  of  the  command,  unit,  or  activity 
at  which  the  claim  was  filed,  Attenti<m: 
Claims  Investigating  Officer.  The  claim¬ 
ant  shall  be  advised  to  notify  the  claims 
investigating  officer  promptly  as  to  any 
offer  of  settlement  or  denial  of  liability. 
Forwarding  of  the  claim  to  the  appro¬ 
priate  adjudicating  authority  will  not  be 
delayed  pending  action  of  a  carrier,  con¬ 
tractor.  and/or  insurer  unless  it  is  ap¬ 
parent  that  final  action  by  the  carrier, 
ccmtractor,  and/or  Insurer  will  be  im¬ 
mediately  forthcoming. 

(e)  Failure  of  carrier,  contractor,  and/ 
or  insurer  to  respond.  Normally  an  ac¬ 
knowledgement,  or  perhaps  even  final  ac¬ 
tion,  will  be  received  from  the  carrier, 
contractor,  and/or  insurer  within  10 
days  after  the  claim  is  submitted  to 
them.  In  the  event  a  response  is  not  re¬ 
ceived  to  the  claim  or  to  subsequent  cor¬ 
respondence,  the  matter  should  be  re¬ 
ported  to  the  origin  transportation  officer 
as  a  matter  bearing  upon  the  adequacy 
of  contractual  i>erformance.  The  origin 
transportation  officer  will  render  assist¬ 
ance  in  obtaining  action  from  the  com¬ 
pany  and  report  the  actions  taken  to  the 
claims  investigating  officer  who  will 
monitor  the  claim  against  the  carrier, 
contractor,  or  insurer  until  a  reply  has 
been  received  from  the  origin  transpor¬ 
tation  officer. 

(f)  Unjustified  denials  by  the  carrier, 
contractor,  or  insurer.  If  a  carrier,  con¬ 
tractor,  or  insurer  has  refused  to  ac¬ 
knowledge  or  respond  to  a  claim  within 
a  reasonable  time  (normally  30  days  if 
applicable  regulations  or  agreements  do 
not  specify  another  time  limit),  if  the 
claims  investigating  officer  considers  a 
valid  claim  to  have  been  denied  or  no 
adequate  settlement  offered,  or  if  there 
has  been  a  delay  in  settlement  of  a  claim 
beyond  120  days,  then,  in  addition  to  ini¬ 
tiation  of  administrative  action  as  ap¬ 
propriate  under  Interstate  Commerce 
Commission  regulations,  military  tender 
of  service,  or  other  applicable  regulation 
or  agreement,  the  matter  shall  be  re¬ 
ported  to  the  adjudicating  authority 
which  paid  the  claim.  The  letter  report 
shall  contain  a  statement  of  the  facts, 
copies  of  pertinent  correspondence  and 
documents,  and  the  claims  officer’s  opin¬ 
ion  as  to  liability.  A  copy  of  the  letter 
report  with  enclosures  will  be  sent  to  the 
origin  transportation  officer.  Hie  carrier 
should  be  notified  of  this  action  by  a  cc^y 
of  the  letter  report  or  by  separate  cor¬ 
respondence. 

(g)  Action  by  adjudicating  authority. 
The  adjudicating  authority  shall  review 
the  entire  file  and  shall  make  a  further 
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demand  on  the  carrier,  contractor,  or 
Insurer  when  liability  seems  clear.  If  re¬ 
covery  is  not  effected  within  30  days  from 
this  demand,  or  negotiations  likely  to 
result  in  sm  adequate  recovery  in  the  near 
future  are  not  underway  at  that  time,  the 
file  will  be  forwarded  to  the  Judge  Advo¬ 
cate  General  with  appropriate  recom¬ 
mendations,  and  itemization  of  the 
amount  recommended  for  Involuntary 
collection  from  a  carrier,  and  a  recitation 
of  the  evidence  upon  which  clear  liability 
for  each  item  is  based.  The  carrier  should 
be  notified  of  this  action  by  a  copy  of  the 
forwarding  letter  or  by  separate  corres¬ 
pondence.  The  Judge  Advocate  General 
will  take  whatever  action  is  necessary  to 
recover  from  the  carrier,  contractor,  or 
insurer  when  liability  is  clear. 

§  751.22  Preparation  of  claims  investi¬ 
gating  officer's  report. 

(a)  General.  The  claims  investigating 
officer  will  prepare  a  written  report  of 
Investigation  including  his  recommenda¬ 
tions.  Sufficient  copies  will  be  prepared  so 
that  the  original  and  two  copies  may  be 
forwarded  to  the  appropriate  adjudicat¬ 
ing  authority  and  one  copy  retained  at 
the  command.  Only  one  set  of  supporting 
papers,  documents,  and  exhibits  need  be 
forwarded  to  the  adjudicating  authority. 
The  claims  investigating  officer  may,  at 
his  discretion,  utilize  DD  Form  1844  (see 
appendix  A-21  (h))'  as  a  worksheet  in 
appropriate  cases  and  attach  a  copy  of 
the  form  to  his  report. 

(b)  Regular  claims  procedure.  The 
claims  investigating  officer’s  report  shall 
include  a  statement  of  all  additional 
facts  and  circumstances  not  pointed  out 
by  the  claimant,  including  any  facts 
overlooked  or  incorrectly  stated  by  the 
claimant  in  his  statement  of  the  facts 
and  circumstances  of  the  Incident,  and 
specific  recommendations  regarding  any 
items  for  which  reimbursement  in  an 
amoimt  less  than  the  full  amount 
claimed,  less  normal  depreciation,  if  ap¬ 
plicable,  is  recommended  due  to  pre¬ 
existing  damage,  inflated  estimates  of 
repair,  economically  repairable  property 
claimed  as  beyond  repair,  salvage  value 
of,  property,  or  other  factors.  Specific 
rerommendations  shall  also  include  des¬ 
ignation  of  those  repair  and  replace¬ 
ment  costs  for  which  written  estimates 
have  been  waived  in  accordance  with 
§  751.17(b)  of  this  chapter  and  an  ex¬ 
planation  of  any  unusual  circumstances 
justifying  nonroutine  processing  of  the 
claim.  Any  convenient  format  can  be 
used  for  the  written  report  as  long  as  all 
relevant  information  is  included.  Ap¬ 
pendix  section  A-21(g)'  shows  a  sample 
report.  The  claims  investigating  officer 
will  complete  and  sign  part  HI  of  DD 
Form  1842  (see  appendix  section  A-21c 
(2) )'  when  investigation  of  the  claim  is 
complete. 

(c)  Claims  arising  from  the  same  inci¬ 
dent.  A  separate  report  shall  be  prepared 
on  each  claim  filed.  However,  where 
separate  claims  arise  from  the  same  in¬ 
cident,  the  claims  investigating,  officer 
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may  avoid  duplication  of  effort  by  com¬ 
pleting  one  detailed  report  of  investiga¬ 
tion  with  all  necessary  exhibits  and  doc¬ 
uments.  He  may  then  incorporate  this 
report  and  its  supporting  exhibits  by 
reference.  A  brief  reference  to  the  case 
(name,  case  number,  date,  etc.)  in  which 
the  detailed  report  and  exhibits  may  be 
found  shall  be  included. 

(d)  Small-claims  procedure.  When 
the  total  amount  claimed  is  $500  or  less 
and  the  claims  investigating  officer  has 
determined  that  all  damage  or  loss 
claimed  was  actually  incurred,  that  the 
amoimts  claimed  are  acciffate  and  rea¬ 
sonable,  and  that  the  full  amount 
claimed,  limited  by  normal  depreciation 
where  aiH>licable,  should  be  allowed,  he 
may  complete  part  n  of  DD  Form  1842 
(see  appendix  section  A-21c(3))‘  in  lieu 
of  making  a  more  detailed  written  re¬ 
port.  Preparation  of  DD  Form  1842,  part 
n,  for  certification  and  signature  by  the 
adjudicating  authority  shall  constitute  a 
finding  that  the  claim  is  properly  pre¬ 
sented  and  substantiated  and  a  recom¬ 
mendation  for  payment  in  full  less  nor¬ 
mal  depreciation,  if  applicable. 

(e)  Forwarding  of  claim.  For  all 
claims  not  including  enlisted  imlform 
items  to  be  replaced  in  kind,  a  claims 
investigating  officer  representing  a  Navy 
Personal  Property  OflBce  or  Marine  Corps 
Transportation  OfiBce  may,  with  the  per¬ 
mission  of  his  Ccxnmanding  Officer,  for¬ 
ward  the  claim  file  and  claims  investi¬ 
gating  officer’s  report  directly  to  the 
cognizant  adjudicating  authority.  All 
other  claims  should  be  forwarded  to  the 
cognizant  adjudicating  authority  via  the 
Commanding  Officer. 

§  751.23  Arlion  by  commanding  officer. 

Items  of  military  clothing  and  related 
articles  which  have  been  lost  or  de¬ 
stroyed  Incident  to  service  may  be  re¬ 
placed  in  kind.  (See  §  751.24(e).)  TTie 
items  issued  need  not  be  new  and  im- 
used,  provided  they  are  in  at  lesist  as 
good  condition  as  the  lost  or  destroyed 
items  immediately  prior  to  the  accident 
or  incident  causing  the  loss  or  damage. 
If  items  which  were  initially  issued  to  the 
claimant  by  the  Government  have  been 
lost  or  damaged  incident  to  service  and 
replacement  in  kind  cannot  be  effected, 
because  items  are  not  available  for  issue, 
monetary  compensation  is  payable  for 
those  items  replaced  or  to  be  replaced 
by  the  claimant  at  his  own  expense.  The 
amount  allowable  normally  will  be  the 
reasonable  cost  of  replacement  with  no 
deduction  for  depreciation  (in  order  that 
the  claimant  will  not  be  required  to  bear 
an  expense  which  he  would  not  have  in¬ 
curred  if  the  items  had  been  available 
for  replacement  in  kind).  If  military 
items  were  initially  acquired  by  the 
claimant  at  his  own  expense,  and  re¬ 
placement  in  kind  cannot  be  effected  or 
the  claimant  is  unwilling  to  accept  re¬ 
placement  in  kind  becaiase  the  lost  or 
destroyed  items  were  of  a  better  quality 
than  those  available  for  is^ue,  monetary 
compensation  may  be  allowed  for  the  loss 
or  destruction  of  the  items  involved. 
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(a)  Examination  and  approval  of  re¬ 
port.  The  commanding  officer,  the  chief 
of  staff,  chief  staff  officer,  or  executive 
officer,  or  judge  advocate  shall  review  the 
file  and  determine  whether  the  findings 
of  the  investigating  officer  are  complete, 
whether  the  facts  and  evidence  are 
clearly  stated,  and  whether  the  recom¬ 
mendation  of  the  investigating  officer  is 
supported  by  adequate  evidence.  In 
proper  cases  he  may  refer  such  report 
back  to  the  investigating  officer  for 
further  investigation  and  the  inclusion 
of  additional  data.  The  commanding  of¬ 
ficer,  chief  of  staff,  chief  staff  officer,  ex¬ 
ecutive  officer,  or  judge  advocate  shall 
then  by  first  endorsement  to  the  investi¬ 
gating  officer’s  report,  indicate  his  title 
and  approve  the  report  without  quali¬ 
fication  or  wdth  stated  exceptions.  In  no 
event  will  any  opinion  be  expressed  to  the 
claimant  as  to  whether  his  claim  will  be 
approved.  The  endorsement  shall  express 
an  opinion  as  to  whether  the  possession 
of  the  property  by  the  claimant  was  rea¬ 
sonable,  useful,  or  proper  under  the  at¬ 
tendant  circumstances. 

(b)  Statement  concerning  replacement 
in  kind.  There  shall  be  included  in  the 
first  endorsement  on  the  Investigating 
officer's  report,  and  attached  to  each 
copy  of  such  report,  either  a  statement 
that  no  replacement  in  kind  was  made 
or  a  list  of  the  items  replaced,  together 
writh  the  price  of  each.  This  statement 
may  be  omitted  when  replacement  in 
kind  is  made  for  all  items  claimed. 

(c)  Forwarding  of  claim.  When  there 
has  been  replacement  in  kind  for  all  items 
claimed,  the  report  need  not  be  for¬ 
warded  beyond  the  officer  authorizing 
such  replacement.  In  all  other  cases  the 
investigating  officer's  report  in  triplicate, 
including  the  original  and  two  copies  of 
the  claim  plus  one  copy  of  each  support¬ 
ing  document  or  paper,  shall  be  for¬ 
warded  by  endorsement  to  the  cognizant 
adjudicating  authority.  A  list  of  com¬ 
mands  authorized  to  adjudicate  these 
claims  is  contained  in  appendix  section 
A-21(j)." 

§751.24  Adjudicating  authority. 

(a)  Claims  by  Navy  personnel.  The 
Judge  Advocate  General;  the  Deputy 
Judge  Advocate  General;  any  Assistant 
Judge  Advocate  General;  the  Deputy  As¬ 
sistant  Judge  Advocate  General  (litiga¬ 
tion  and  claims) ;  the  Director,  Litigation 
and  Claims  Division;  and  the  H$ad,  Per¬ 
sonnel  Claims  Branch,  Litigation  and 
Claims  Division  and  such  other  officers 
as  may  be  specifically  designated  by  the 
Secretary  of  the  Navy  are  hereby  desig¬ 
nated  and  authorized  to  consider,  adjust, 
and  determine  claims  of  Navy  personnel 
both  military  and  civilian  up  to  $10,000. 
Commandants  of  naval  districts  and 
their  staff  judge  advocates.  Directors  of 
Law  Centers,  and,  subject  to  the  restric¬ 
tion  of  superior  authority,  all  staff  judge 
advocates  attached  to  Law  Centers  are 
hereby  designated  and  authorized  to 
adjudicate  and  to  authorize  payment  of 
personnel  claims  up  to  $5,000.  In  addi¬ 
tion  to  the  above,  all  Navy  judge  advo¬ 
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cates  are  hereby  designated  and  author¬ 
ized  to  adjudicate  and  authorize  payment 
of  personnel  claims  up  to  $500  filed  under 
this  chapter.  Exercise  of  adjudicating 
authority  is  conditioned  upon  receipt  of 
funding  authority  and  accounting  data 
from  the  Judge  Advocate  General.  Re¬ 
quests  to  implement  adjudicating  au¬ 
thority  may  be  directed  to  the  Judge 
Advocate  General,  Washington,  D.C. 
20370.  Appendix  A-21(j)  *  lists  those 
commands  currently  authorized  to  adju¬ 
dicate  personnel  claims. 

(b)  Claims  by  Marine  Corps  personnel. 
The  Commandant  of  the  Marine  Corps; 
the  Director  of  Personnel  of  the  Marine 
Corps;  the  Deputy  Director  of  Personnel 
of  the  Marine  Corps;  the  Head,  Personal 
Affairs  Branch,  Personnel  Department, 
Headquarters,  U.S,  Marine  Corps;  and 
such  other  officers  as  may  be  specifically 
designated  by  the  Secretary  of  the  Navy 
are  hereby  designated  and  authorized 
to  consider,  ascertain,  adjust  and  deter¬ 
mine  claims  of  Marine  Corps  personnel, 
both  military  and  civilian,  filed  under 
this  chapter. 

(c)  Claims  by  nonappropriated-fund 
employees.  Claims  by  employees  of  Navy 
nonappropriated-fund  activities  for  loss, 
damage  or  destruction  of  personal  prop¬ 
erty  incident  to  their  employment  will  be 
processed  and  adjudicate  in  accordance 
with  this  part  and  forwarded  to  the  ap¬ 
propriate  nonappropriated-fund  activity 
for  payment  from  nonappropriated 
funds.  Claims  by  employees  of  Marine 
Corps  nonappropriated-fund  activities 
should  be  referred  directly  to  the  approp¬ 
riate  nonappropriated-fund  activity  for 
investigation  and  payment. 

(d)  Partial  payments  when  hardship 
exists.  Every  instance  of  loss  or  damage 
cognizable  under  this  part  can  be  ex¬ 
pected  to  cause  some  degree  of  incon¬ 
venience  to  the  claimant  and/or  his 
family.  When  the  magnitude  of  the  loss 
or  damage  Is  such  that  the  claimant 
needs  funds  to  feed,  clothe  or  house  him¬ 
self  or  his  family  properly,  the  Judge 
Advocate  General  may  authorize  a  par¬ 
tial  payment  of  up  to  $5,000;  any  ad¬ 
judicating  authority  authorized  to  ad¬ 
judicate  claims  up  to  $5,000  may  author¬ 
ize  a  partial  payment  of  up  to  $2,000; 
and  any  other  adjudicating  authority 
may,  with  the  specific  approval  of  a 
$5,000  adjudicating  authority  or  the 
Judge  Advocate  General,  authorize  a  par¬ 
tial  payment  of  up  to  $500.  Each  author¬ 
ization  of  partial  payment  must  be  ac¬ 
companied  by: 

(1)  A  statement  signied  by  the  claim¬ 
ant  requesting  advance  payment  and  set¬ 
ting  forth  in  detail  the  circiunstances 
of  the  loss  or  damage,  the  extent  of 
the  loss  or  damage,  the  estimated  total 
value  of  his  claim,  his  awareness  that 
any  amount  advanced  will  be  in  partial 
payment  of  his  claim  and  will  not  con¬ 
stitute  a  final  settlement  of  the  claim,  an 
agreement  to  pay  checkage  if  the  amount 
advanced  exceeds  the  amount  allowed 
following  final  adjudication  by  the  ap¬ 
propriate  adjudicating  authority,  and  a 
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statement  that  he  is  aware  of  the  pen¬ 
alties  imposed  by  title  18  section  287  of 
the  Unit^  States  Code  for  wdllfully  mak¬ 
ing  a  false  claim.  The  claimant  may 
present  his  statement  on  a  Personal 
Claim  form  (DD  Form  1842  with  DD 
Form  1845  attached)  for  the  purpose  of 
compliance  with  this  requirement. 

(2)  A  statement  by  the  Claims  Investi¬ 
gating  OflBcer  confirming  that  the  claim¬ 
ant  is  a  proper  claimant  under  the 
provisions  of  this  part  and  setting 
forth  his  opinion  regarding  the  rea- 
sonablenes  of  the  estimated  total 
value  of  the  claim,  the  extent  to  which 
the  claim  has  been  substantiated,  the 
amount  and  type  of  additional  substan¬ 
tiation  necessary  before  investigation  of 
the  claim  can  be  completed,  and  any 
other  information  relevant  to  the  hard¬ 
ship  of  the  claimant  or  his  family. 

(3)  A  statement  by  the  adjudicating 
authority  certifying  that  the  claim  is 
cognizable  vmder  the  provisions  of  this 
part  and  that  the  final  adjudicated  value 
of  the  claim  is  expected  to  exceed  the 
amount  of  the  partial  payment  author¬ 
ized  in  accordance  with  the  terms  of 
this  subparagraph.  When  a  partial  pay¬ 
ment  has  been  made,  a  copy  of  the  pay¬ 
ment  voucher  and  all  other  information 
related  to  the  partial  payment  will  be 
placed  in  the  claimant’s  claim  file  and 
other  necessary  action  will  be  taken  to 
ensure  that  the  amount  of  the  partial 
payment  is  deducted  from  the  adjudi¬ 
cated  value  of  the  claim  when  final  pay¬ 
ment  is  made. 

(e)  Replacement  in  kind.  Officers  in 
the  grade  of  lieutenant  commander, 
major,  or  higher  w'ho  are  commanding 
officers,  or  who  are  in  higher  echelons 
of  command,  including  the  officers  spec¬ 
ified  in  paragraph  (a)  of  this  section, 
or  who  are  Senior  Officers  Present,  are 
hereby  designated  and  authorized  to  con¬ 
sider,  ascertain,  adjust,  and  determine 
the  respective  claims  of  Navy  or  Marine 
Corps  enlisted  personnel  for  replace¬ 
ment  in  kind  filed  imder  this  chapter. 
Marine  Corps  officers  below  the  grade  of 
major,  where  such  officers  are  in  com¬ 
mand  of  separate  companies,  batteries, 
squadrons,  detachments,  ports,  or  sta¬ 
tions,  are  hereby  designated  and  author<^ 
ized  to  consider,  ascertain,  adjust,  and 
determine  claims  of  enlisted  personnel 
for  replacement  in  kind  filed  under  this 
chapter.  Replacement  in  kind  authority 
may  also  exercised  by  such  other 
officers  as  may  be  specifically  designated 
by  the  Secretary  of  the  Navy.  Accoimt- 
ing  data  for  replacement  of  uniform 
items  is  specified  in  Navy  Comptroller 
Manual  section  023304  paragraph  3. 

(f)  Payments  and  collections.  Payment 
of  approved  personnel  claims  and  de¬ 
posit  of  checks  received  from  carriers, 
contractors,  insiu'ers,  or  members  will 
be  made  by  the  Navy  or  Marine  Corps 
disbursing  officer  serving  the  adjudica¬ 
ting  authority.  Payments  will  be  charged 
to  fimds  made  available  to  the  adjudicat¬ 
ing  authority  for  this  purpose.  Credit  for 
collections  will  be  to  the  accounting  data 
specified  in  Navy  Comptroller  Manual 
section  046370,  paragraph  2. 


(g)  Reports.  Commands  adjudicating 
personnel  claims  shall  forward  reports  to 
the  Judge  Advocate  General  on  the  last 
day  of  any  calendar  month  when  the 
niunber  of  personnel  claims  pending  ad¬ 
judication  on  that  date  exceeds  one-third 
of  the  number  of  claims  adjudicated  dur¬ 
ing  the  reporting  month.  The  report  will 
contain  the  number  and  dollar  amoimt  of 
claims  received  for  adjudication  during 
the  month,  the  number  and  dollar  value 
of  claims  allowed,  the  niunber  of  claims 
denied,  the  number  of  claims  forwarded 
to  a  higher  authority  for  adjudication, 
and  the  number  of  claims  pending  as  of 
the  reporting  date.  The  report  should 
contain  relevant  information  relating  to 
the  cause  for  the  backlog  of  claims  pend¬ 
ing  adjudication.  In  lieu  of  making  pe¬ 
riodic  reports,  adjudicating  authorities 
will  maintain  in  their  files  data  for  the 
current  and  preceding  fiscal  year. 

§  751.23  Limitation  on  agent  or  at¬ 
torney  fees. 

(a)  Controlling  statute.  The  Military 
Personnel  and  Civilian  Employees’ 
Claims  Act  of  1964,  as  amended  (31 
U.S.C.  240-243),  the  statutory  authority 
underlying  this  part,  provides  in  section 
243  that: 

No  more  than  10  per  centum  of  the  amount 
paid  in  settlement  of  each  Individual  claim 
submitted  and  settled  under  the  authority 
of  sections  240-243  of  this  title  shall  be  paid 
or  delivered  to  or  received  by  any  agent  or 
attorney  on  account  of  services  rendered  In 
connection  with  that  claim  and  the  same 
shall  be  unlawful,  any  contract  to  the  con¬ 
trary  notwithstanding.  Any  person  violating 
the  provlsicms  of  sections  240-243  of  this 
title  shall  be  deemed  guilty  of  a  misde¬ 
meanor  and  upon  conviction  thereof  shall  be 
fined  in  any  sum  not  exceeding  $1,000. 

(b)  Federal  tort  claims  distinguished. 
The  above-quoted  provision  which  does 
not  require  that  an  attorney’s  fees  be 
fixed  in,  and  be  made  a  part  of,  the  award 
adjudicating  the  claim,  is  different  from 
an  otherwise  similar  provision  concern¬ 
ing  certain  Federal  tort  claims  as  de¬ 
scribed  in  §  751.39. 

(c)  Other  prohibition.  The  provisions 
concerning  an  attorney’s  fee  set  forth  in 
(a)  above  does  not  authorize  a  fee  in 
those  cases  where  a  fee  is  prohibited  for 
other  reasons  (seeSECJNAVINST  5801.1B, 
Legal  assistance  program,  paragraph  15) . 

§  751.26  Separation  from  service. 

Separation  from  the  service  or  ter¬ 
mination  of  employment  shall  not  bar 
military  personnel  or  civilian  employees 
from  filing  claims  or  bar  the  authority 
of  the  designated  officers  from  consider¬ 
ing,  ascertaining,  adjusting,  determining, 
and  authorizing  payment  of  claims 
otherwise  failing  within  the  provisions 
of  these  regulations  when  such  claim  ac¬ 
crued  prior  to  separation  or  termination. 

§  751.27  Meritorious  claims  not  other¬ 
wise  provided  for. 

Meritorious  claims  within  the  scope  of 
the  Military  Personnel  and  Civilian  Em¬ 
ployees’  Claims  Act  of  1964,  as  amended 
(31  U.S.C.  240-243)  which  are  not  other¬ 
wise  provided  for  in  this  chapter,  may  be 
forwarded  via  official  channels  to  the 


Secretary  of  the  Navy  (Judge  Advocate 
General)  for  consideration.  Exceptional 
meritorious  cases  may  be  approved  for 
payment  by  the  Secretary  of  the  Navy 
or  by  the  Judge  Advocate  General. 

§  751.28  Reconsideration. 

(a)  A  claim  may  be  reconsidered 
w'hich  was  previously  disapproved  in 
w'hole  or  in  part  even  though  final  set¬ 
tlement  has  been  made  when  it  appears 
that  the  original  action  was  erroneous 
or  incorrect  in  law  or  in  fact  based  on 
the  evidence  of  record  at  the  time  of 
the  action  or  subsequently  submitted. 
A  request  for  reconsideration  shall  be 
made  in  writing  to  the  adjudicating  au¬ 
thority  originally  acting  on  the  claim 
and  should  include  all  documents  which 
have  been  returned  to  the  claimant.  All 
requests  for  reconsideration  shall  be 
made  within  6  months  from  the  date 
the  claimant  received  notice  of  the  ini¬ 
tial  adjudication  of  his  claim.  Any  ad¬ 
judicating  authority  shall  reconsider  a 
claim  upon  which  he  has  originally 
acted  upon  the  request  of  a  claimant  or 
someone  acting  in  the  claimant’s  behalf 
and  may  settle  it  by  granting  such  relief 
as  may  be  warranted.  If  it  is  determined 
that  the  original  ‘action  was  incorrect,  it 
shall  be  modified  and,  if  appropriate,  a 
supplemental  payment  sh^l  be  ap¬ 
proved.  An  adjudicating  authority  may 
also,  on  his  own  Initiative,  reconsider  a 
claim  which  he  has  denied  in  whole  or 
in  part. 

(b)  If  an  adjudicating  authority  does 
not  grant  the  relief  requested,  or  other¬ 
wise  resolve  the  claim  to  the  satisfaction 
of  the  claimant,  the  request  for  recon¬ 
sideration  shall  be  forwarded,  together 
with  the  entire  file  and  the  adjudicat¬ 
ing  authority’s  recommendation,  to  the 
nearest  appropriate  higher  adjudicating 
authority  for  final  disposition.  Final  re¬ 
consideration  of  claims  originally  adju¬ 
dicated  by  authorities  authorized  to  pay 
claims  up  to  $500  or  $1,000  can  be  made 
by  any  adjudicating  authority  author¬ 
ized  to  pay  claims  up  to  $5,000.  Final 
reconsideration  of  claims  originally  ad¬ 
judicated  by  adjudicating  authorities 
authorized  to  pay  claims  up  to  $5,000 
can  be  made  by  the  Judge  Advocate 
General. 

§  751.29  Authorization  for  is^uanre  of 
instrurtions. 

’The  Judge  Advocate  General  of  the 
Navy  may  issue  such  amplifying 
Instruction  or  guidance  as  may  be  con¬ 
sidered  appropriate  to  give  full  force 
and  effect  to  the  purposes  of  this  part. 


PART  753 — FOREIGN  CLAIMS 
REGULATIONS 

Part  753  of  Title  32  is  revised  to  read 


as  follows: 

Sec. 

763.1 

General. 

753.2 

Purpose. 

753.3 

Territorial  application. 

753.4 

Acts  not  within  scope  of 

employ- 

763.6 

ment. 

Criminal  acts. 

763.6 

Elements  of  damage  In  case 

of  per- 

763.7 

Bonal  Injury  and  death. 
Bailed  or  leased  property. 
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763.8  Use  and  occupancy  of  real  prc^rty. 

763.9  Other  noncombat  activities. 

763.10  Persons  excluded  as  claimants. 

763.11  Claims  excluded. 

763.12  Negligence  or  wrongful  act  on  the 

part  of  claimant. 

763.13  Combat  activities. 

763.14  Claims  of  subrogees. 

763.16  Statute  of  limitations. 

763.16  Nature  of  claim. 

763.17  Claims  for  damage  occasioned  by 

naval  vessels. 

763.18  Creation  of  Foreign  Claims  Com¬ 

mission. 

763.19  Qualifications  of  Commission  mem¬ 

bers. 

763.20  No  formal  procedure  prescribed. 

763 .2 1  Report  of  proceedings. 

763.22  Notification  of  award  and  payment. 

763.23  Releases. 

763.24  Appeal  and  reconsideration. 

763.26  Meritorious  claims  in  excess  of 
•16,000. 

763.26  Claims  outside  the  Jurisdiction  of 

the  Commission. 

763.27  Claims  arUing  in  specified  foreign 

countries. 

763.28  Claims  generated  by  civilian  em¬ 

ployees  of  the  Department  of 
Defense. 

763.29  Advance  payments. 

Aothoritt:  Military  Personnel  and  Civil¬ 
ian  Employees'  Claims  Act  of  1964,  as 
amended  (31  U.S.C.  240-243). 

§  753.1  Gerteral. 

Claims  for  personal  injury  to,  or  death 
of,  any  inhabitant  of  a  foreign  country 
or  damage  to,  or  loss  of,  real  or  personal 
property  of  a  foreign  covmtry,  political 
subdivision,  or  inhabitant  of  a  foreign 
country,  occurring  outside  the  United 
States,  its  territories.  Commonwealths, 
or  possessions  and  caused  by  its  military 
forces  or  individual  members  thereof 
(whether  military  personnel  or  civilian 
employees)  or  otherwise  incident  to  non¬ 
combat  activities  of  such  forces  are 
within  the  scope  of  the  Foreign  Claims 
Act  (10  U.S.C.  2734).  The  word  “claims” 
as  used  in  this  chapter  refers  to  those 
demands  for  payment  submitted  by  in¬ 
dividuals,  partnershipis,  associations,  or 
corporations,  including  foreign  coun¬ 
tries,  and  States,  territories,  and  other 
political  subdivisions  of  such  countries, 
other  than  such  demands  for  payment  as 
arise  imder  ordinary  obligations  incurred 
by  the  Department  of  the  Navy  in  the 
procurement  of  services  or  supplies. 

§  753.2  PurpoHP. 

The  purpose  of  the  Foreign  Claims  Act 
(10  U.S.C.  2734)  is  "to  promote  and 
maintain  friendly  relations”  in  foreign 
countries  “through  the  prompt  settle¬ 
ment  of  meritorious  claims.”  The  regu¬ 
lations  of  this  chapter  are  to  be  so  ad¬ 
ministered  as  to  effectuate  this  expressed 
purpose  of  Congress. 

§  753.3  Territorial  appliralion. 

The  provisions  of  this  chapter  are  ap¬ 
plicable  to  claims  arising  outside  the 
United  States,  its  territories.  Common¬ 
wealths,  or  possessions.  The  fact  that  a 
claim  arises  at  a  place,  within  a  foreign 
country,  under  the  temporary  or  perma¬ 
nent  Jurisdiction  of  the  United  States 
does  not  preclude  consideration  of  such  a 


claim  which  would  otherwise  be  within 
the  Foreign  Claims  Act. 

§  753.4  Acts  not  within  scope  of  employ¬ 
ment. 

The  doctrine  of  scqpe  of  employment 
has  no  application  to  foreign  claims 
arising  from  the  acts  of  military  person¬ 
nel  and  other-than-lndlgenous  civilian 
personnel.  Foreign  claims  arising  from 
the  acts  of  indigenous  civilian  personnel 
may  be  allowed  only  if  such  employee 
was  acting  within  the  scope  of  his  em¬ 
ployment,  unless,  and  only  to  the  extent 
that,  an  employer  or  owner  of  the  prop¬ 
erty  involved  would  be  held  liable  under 
local  law  under  the  circumstances. 

§  753.5  Criminal  arts. 

The  fact  that  the  act  giving  rise  to  the 
claim  may  constitute  a  crime  does  not 
bar  relief.  Claims,  otherwise  within  the 
Foreign  Claims  Act,  may  be  allowed  re¬ 
gardless  of  whether  the  act  of  the  mili¬ 
tary  member  or  civilian  employee  of  the 
United  States  which  caused  the  damage, 
injury,  or  death  was  a  crime  or  other 
wrongful  act,  or  negligence,  or  mere  error 
of  judgment. 

§  753.6  Elements  of  damage  in  case  of 
personal  injury  and  death. 

Actual  and  reasonable  medical  and 
hospital  expenses,  reasonable  compensa¬ 
tion  for  pain  and  suffering  and  loss  of 
earning  capacity  may  be  paid  in  cases  of 
personal  injury.  If  death  results,  actual 
and  reasonable  burial  expenses  and 
reasonable  compensation  for  loss  of  pro¬ 
spective  support  may  also  be  allowed. 
Claims  of  dependents  for  loss  of  prospec¬ 
tive  support  are  allowable  only  if  such 
claims  are  recognized  by  the  law  of  the 
country  where  the  injury  occurred.  In 
computing  damages  in  cases  of  personal 
injury  or  death,  local  standards  will  be 
taken  into  consideration  as  the  control¬ 
ling  factor.  In  case  of  death,  only  one 
claim  will  be  ccmsidered.  In  such  a  case 
the  amount  approved  will  be  apportioned 
among  the  beneficiaries  in  the  propor¬ 
tions  prescribed  by  the  law  or  customs 
of  the  place  where  the  accident  or  inci¬ 
dent  occurred  to  the  extent  that  it  is 
practicable  or  feasible. 

§  753.7  Bailed  or  leased  properly. 

Claims  for  damage  to,  or  loss  or  de¬ 
struction  of,  personal  property,  other¬ 
wise  within  the  Foreign  Claims  Act,  may 
be  settled  notwithstanding  the  fact  that 
the  property  was  loaned,  rented,  or  oth¬ 
erwise  bailed  to  the  Government  under 
an  agreement,  expressed  or  Implied. 
Claims  for  rent  of  personal  property  are 
not  payable  imder  these  regulations. 

§  753.8  Use  and  orcupanry  of  real  prop¬ 
erly. 

Claims  for  damage  to  real  property  in¬ 
cident  to  the  use  and  occupancy  thereof 
by  the  Government  under  a  lease,  ex¬ 
pressed  or  Implied,  or  otherwise,  are 
payable  under  the  provisions  of  these 
regulations  even  though  legally  enforce¬ 
able  against  the  Government  as  contract 
claims.  Payment  may,  however,  be  pre¬ 
cluded  by  the  provisions  of  S  753.13. 
Claims  payable  under  this  section  may  be 


processed  as  contract  claims  if  it  Is 
deemed  to  be  in  the  best  interests  of  the 
Government.  Claims  for  rent  of  real 
property  are  not  payable  under  this  part. 

§  753.9  Olher  nonrombal  aclivilies. 

Claims  for  damage  to,  or  loss  or  de¬ 
struction  of,  property,  or  for  personal  in¬ 
jury  or  death,  though  not  caused  by  acts 
or  omissions  of  military  personnel  or  ci¬ 
vilian  employees  of  the  Navy,  are  pay- . 
able  imder  the  provisions  of  this  section 
if  otherwise  incident  to  the  noncombat 
activities  of  the  Navy.  In  general,  the 
claims  within  this  category  are  those 
arising  out  of  authorized  activities  which 
are  peculiarly  military  in  nature,  hav¬ 
ing  little  parallel  in  civilian  pursuits,  and 
which  arise  out  of  situations  that  histor¬ 
ically  have  been  considered  as  furnish¬ 
ing  a  proper  basis  for  the  payment  of 
claims.  Included  are  claims  where  no 
particular  act  or  omission  on  the  part  of 
military  personnel  or  civilian  employees 
Is  present.  Claims  arising  out  of  activities 
which  involve  the  use  of  dangerous  in¬ 
strumentalities,  such  as  explosives,  or 
which  result  from  maneuvers  and  special 
field  exercises,  practice  firing  of  heavy 
guns,  practice  bombing,  operation  of  air¬ 
craft  and  antiaircraft  equipment,  move¬ 
ment  of  combat  vehicles  or  other  vehicles 
designed  especially  for  military  use,  or 
the  use  of  instrumentalities  having  la¬ 
tent  mechanical  defects  are  also  included 
regardless  of  whether  such  resulting 
damage,  injury,  or  death  is  traceable  to 
acts  or  omissions  of  military  personnel  or 
civilian  employees  of  the  United  States. 

§  753.10  Persons  excluded  as  claimanls. 

The  following  classes  of  claimants  are 
among  those  excluded: 

(a)  Inhabitants  of  the  United  States. 
Members  and  civilian  employees  of  the 
Armed  Forces  of  the  United  States  and 
and  their  dependents  who  are  inhabi¬ 
tants  of  the  United  States  and  who  are 
in  a  foreign  country  primarily  because  of 
their  sponsors’  or  their  own  military  or¬ 
ders;  and 

(b)  Enemy  aliens.  Nationals  of  a  coun¬ 
try  at  war  with  the  United  States,  or  any 
ally  of  such  an  enemy  country,  except  as 
the  Foreign  Claims  Commission  consid¬ 
ering  the  claim,  or  the  local  military 
commander  shall  determine  that  the 
claimant  is  friendly  to  the  United  States. 

§  753.11  Claims  excluded. 

The  following  classes  of  claims  are  ex¬ 
cluded: 

(a)  Claims  purely  contractual  in  char¬ 
acter; 

(b)  Private  contractual  and  domestic 
obligations  of  individual  military  per¬ 
sonnel  or  civilian  employees; 

(c)  Claims  based  solely  on  compassion¬ 
ate  grounds; 

(d)  Bastardy  claims;  and 

(e)  Claims  for  patent  infringements. 

§  753.12  Negligence  or  wrongful  acl  on 
ihe  pari  of  claimanl. 

No  claim  will  be  allowed  where  the 
damage.  Injury,  or  death  is  proxlmately 
caused,  in  whole  or  in  part,  by  negligence 
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or  wrongful  act  on  the  part  of  the  claim¬ 
ant,  his  agent,  or  employee.  This  limita¬ 
tion  is  applicable  to  situations  where, 
under  the  law  of  the  covmtry  where  the 
claim  arises,  contributory  negligence  bars 
recovery.  However,  if,  under  the  law  or 
custom  of  the  country  in  which  the  claim 
arises,  such  contributory  negligence  or 
wrcm^ul  act  is  not  recognized  as  a  bar  to 
recovery  in  tort  claims,  or  is  held  to  be  a 
factor  diminishing  the  extent  of  the 
claimant’s  recovery,  then  such  local  law 
or  custom  will  be  appUed  as  far  as  prac¬ 
ticable  in  determining  the  effect  of  such 
negligence  or  wrongful  act. 

§  753.13  Combat  activities. 

Claims  for  damage  to,  or  loss  or  de¬ 
struction  of,  property,  or  for  personal  in¬ 
jury  or  death  resulting  from  action  by  the 
enemy,  or  resulting  directly  or  indirectly 
from  any  act  by  armed  forces  engaged 
in  combat,  are  not  payable  imder  the 
Foreign  Claims  Act.  But  see  10  U.S.C. 
2734(b)(3). 

§  753.14  Oaims  of  subrogees. 

In  cases  of  damage  to  or  loss  or  de¬ 
struction  of  property  or  personal  injury 
or  death  covered  by  Insurance,  settle¬ 
ment  will  be  made  solely  with  the  insured 
or  his  legal  representative,  rather  than 
with  the  insiu’er,  or  with  both  the  insured 
and  the  insurer.  No  inquiry  will  be  made 
into  the  relative  interests  as  between  in¬ 
sured  and  insurer.  The  entire  claim, 
including  any  portion  covered  by  insiu*- 
ance,  will  be  filed  by,  or  on  behalf  of,  the 
insured  and  payment  of  the  entire 
amount  allowed  will  be  made  to  the  in¬ 
sured  as  the  real  claimant.  Claims  by 
insurers  in  their  own  right  are  not  with¬ 
in  the  provisions  of  the  Foreign  Claims 
Act  and  will  not  be  considered..  Insurers 
presenting  such  claims  shall  be  informed 
that  subrogation  claims  are  not  recog¬ 
nized  under  the  Act.  Evidence  of  autlior- 
Ity  to  file  a  claim  on  behalf  of  the  insured 
may  be  established  by  a  power  of  attor¬ 
ney  or  other  documentary  evidence 
satisfactory  to  the  Foreign  Claims 
Commission. 

§753.15  Stalutr  of  limitations. 

A  claim  may  be  allowed  imder  this  part 
only  if  presented  within  2  years  after  It 
accrued.  A  claim  presented  to  a  foreign 
government  under  applicable  treaty  or 
agreement  within  the  time  limit  satis¬ 
fies  this  requirement.  ' 

§  753.16  Nature  of  claim. 

Any  claim  will  be  considered  if  it  states 
the  material  facts  with  such  definite¬ 
ness  as  to  give  reasonable  notice  of  the 
time,  place,  and  nature  of  the  accident 
or  incident  out  of  which  the  claim  arose 
and  an  estimate  or  statement  of  the 
damage,  loss,  destruction.  Injury,  or 
death  resulting.  The  claim  should  be 
signed  by,  or  on  behalf  of,  the  claimant 
and  should,  if  practicable,  be  under  oath. 
In  cases  in  which  the  claim  is  made  in 
behalf  of  the  true  claimant,  satisfactory 
evidence  of  authority  to  act  for  the 
claimant  must  be  furnished. 


§  753.17  Qaims  for  damage  occasioned 
by  naval  vessels. 

Unless  specifically  authorized  by  the 
Judge  Advocate  General  in  each  case, 
the  Foreign  Claims  Commission  shall  not 
assume  jurisdiction  or  proceed  to  hear 
any  claim  for  damage  occasioned  by  a 
naval  vessel.  This  provision  applies  to 
claims  for  damage  caused  to  land  struc¬ 
tures  as  well  as  claims  of  an  admiralty 
nature.  The  occurrence  of  any  such  dam¬ 
age,  if  brought  to  the  attention  of  a 
claims  commission,  shall  be  reported  im¬ 
mediately  to  the  Judge  Advocate  Gen¬ 
eral:  Attention  Admiralty  Division. 

§  753.18  Creation  of  Foreign  Claims 
('.onimission. 

(a)  Appointing  Authority.  All  Navy 
commanding  officers  are  hereby  granted 
authority  to  appoint  Foreign  Claims 
Commissions.  All  Marine  Corps  com¬ 
manding  officers  are  granted  authority  to 
appoint  Foreign  Claims  Commissions, 
provided  a  member  of  the  Judge  Advo¬ 
cate  General’s  Corps  or  a  Judge  Advocate 
of  the  Marine  Corps  is  appointed  to  the 
commission.  All  claims  which  are  pre¬ 
sented  to  Marine  Corps  commands  which 
do  not  have  a  member  of  the  Judge  Advo¬ 
cate  General’s  Corps  or  a  Judge  Advocate 
of  the  Marine  Corps  attached  will  be 
forwarded  to  the  nearest  Navy  or  Marine 
Corps  command  with  an  active  Foreign 
Claims  Commission.  For  the  puiposes 
of  the  Foreign  Claims  Act  and  these  reg¬ 
ulations,  the  Judge  Advocate  General; 
the  Officer  in  Charge,  U.S.  Sending  State 
Office  for  Italy;  the  Officer  in  Charge, 
U.S.  Sending  State  Office  for  Australia; 
Chiefs  of  Naval  Missions  (including 
chiefs  of  the  naval  section  of  military 
missions) ;  Chiefs,  Military  Assistance 
Advisory  Groups  (including  Chiefs, 
Naval  Section,  MAAGS) ;  Senior  Naval 
Advisor  to  Argentina;  and  naval  attaches 
are  to  be  considered  commanding  officers. 
Commissions  may  be  app>ointed  to  con¬ 
sider  each  claim  as  presented  or  one  com¬ 
mission  constituting  a  standing  claims 
commission  may  be  appointed  to  consider 
all  claims  presented.  The  commanding 
officer  to  whom  a  claim  is  presented  shall 
refer  the  claim  to  such  a  commission. 

(b)  Composition  of  commissions  and 
limitations  on  adjudicating  authority. 
Claims  commissions  are  delegated  the 
following  authority: 

( 1 )  A  one-officer  commission  may  con¬ 
sider,  approve  in  full  or  in  part,  or  dis¬ 
approve  claims  in  amounts  up  to  and 
including  $1,000. 

(2)  A  one -officer  commission  com¬ 
posed  of  a  member  of  the  Judge  Advo¬ 
cate  General’s  Corps  or  a  Judge  Advocate 
of  the  Marine  Corps,  may  consider,  «>- 
prove  in  full  or  in  part,  or  disapprove 
claims  in  amounts  up  to  and  Including 
$2,000. 

(3)  A  three-officer  commission  may 
consider  claims  in  any  amount.  It  may 
approve  in  fuU  or  In  part  when  the  award 
is  in  an  amoimt  up  to  and  Including 
$3,000,  provided  the  claimant  accepts 
any  partial  award.  It  may  recommend 
awards  in  full  or  in  part  in  amounts  over 


$3,000  and  up  to  and  including  $15,000 
respect  to  claims  which  arise  in  Italy,  the 
Officer  in  Cffiarge,  U.S.  Sending  State 
Office  for  Italy,  or,  with  respect  to 
claims  which  arise  in  Australia,  the  Offi¬ 
cer  in  Charge.  UB.  Sending  State  Office 
for  Australia.  Claims  in  excess  of  $15,000 
may  be  processed  in  accordance  with 
§  753.25.  It  may  deny  claims  in  amounts 
up  to  and  including  $3,000. 

(4)  A  three-officer  commission  which 
includes  one  or  more  members  of  the 
Judge  Advocate  General’s  Corps  or  a 
Judge  Advocate  of  the  Marine  Corps  may 
consider  claims  of  any  amount.  It  may 
approve  in  lull  or  in  part  when  the  award 
is  in  an  amount  up  to  and  including 
$5,000,  provided  the  claimant  accepts  any 
partial  award.  It  may  recommend  awards 
in  full  or  in  part  in  amounts  over  $5,000 
and  up  to  and  Including  $15,000  to  the 
Judge  Advocate  General  or,  with  respect 
to  claims  which  arise  in  Italy,  the  Officer 
in  Charge.  U.S.  Sending  State  Office  for 
Italy,  or,  with  respect  to  claims  which 
arise  in  Australia,  the  Officer  in  Charge, 
U.S.  Sending  State  Office  for  Australia. 
Claims  in  excess  of  $15,000  may  be  proc¬ 
essed  in  accordance  with  §  753.25.  It  may 
deny  claims  in  amounts  up  to  and  includ¬ 
ing  $5,000. 

§  753.19  Membership  of  jromnii&sions. 

Foreign  claims  commissions  shall  con¬ 
sist  of  one  or  three  commissioned  offi¬ 
cers  of  the  Navy  or  Marine  Corps  whose 
grades  and  experience  are  commensurate 
with  the  responsibilities  to  be  executed 
in  carrying  out  the  purposes  of  the  For¬ 
eign  Claims  Act. 

§  753.20  No  formal  procedure  pre¬ 
scribed. 

No  formal  procedure  for  the  conduct 
of  an  investigation  of  a  foreign  claim 
is  prescribed.  However,  the  investigative 
procedures  as  set  forth  in  Part  719  of 
this  chapter  should  be  followed  as  a 
guide.  A  transcript  of  the  testimony  of 
witnesses  is  not  required  and  only  the 
substance  of  statements  of  witnesses 
need  be  recorded.  It  is  desirable,  however, 
that  signed  statements  of  material  wit¬ 
nesses  be  made  a  part  of  the  record.  The 
formal  rules  of  evidence  need  not  be  ad¬ 
hered  to.  and  any  evidence,  regardless  of 
its  form,  which  the  commission  deems 
material  may  be  received  and  evaluated. 

§  753.21  Report  of  proceedings. 

(a)  The  commission  shall  make  a 
written  report  of  each  claim.  ’The  report 
shall  include: 

(1)  A  copy  of  the  appointing  order 
creating  the  commission, 

(2)  The  claim  document, 

(3)  The  dates  of  the  proceedings, 

(4)  The  amount  claimed  stated  in  the 
Indigenous  currency  and  the  conversion 
into  U.S,  currency  at  the  existing  official 
rate  of  exchange  on  the  date  of  initial 
consideration  of  the  claim, 

to  the  Judge  Advocate  General  or,  with 

(5)  A  brief  summary  of  the  facts,  in¬ 
cluding  the  date  of  incident  giving  rise 
to  the  claim,  the  date  the  claim  was  filed, 
the  nature  and  extent  of  the  damages  or 
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Injuries,  and  the  necessary  Jurisdictional 
facts, 

(6)  Signed  statements  of  material  wit¬ 
nesses  or  transcripts  of  their  oral  testi¬ 
mony  for  claims  In  excess  of  the  commis¬ 
sion’s  authority, 

(7)  An  evaluation  of  applicable  local 
laws  and  customs, 

(8)  The  date  the  commission  reached 
its  final  determination, 

(9)  The  amount  awarded,  or  recom¬ 
mended  to  be  awarded,  stated  in  the  in¬ 
digenous  currency  and  the  conversion 
into  U.S.  currency  at  the  existing  official 
rate  of  exchange  on  the  date  of  final 
determination, 

(10)  An  explanation  of  the  basis  of 
any  recommendation  in  excess  of  the 
commission’s  authority, 

(11)  A  release  from  the  claimant  as 
required  by  S  753.23  when  an  award  has 
been  accepted,  or  a  copy  of  the  notice 
of  denial  when  the  claim  has  been 
disallowed. 

(b)  When  the  commission  has  ap¬ 
proved  a  claim  which  is  within  its  final 
adjudicating  authority,  the  original  of 
the  report  and  all  allied  papers  shall  be 
submitted  to  the  appointing  authority. 

(c)  When  the  commission  recom¬ 
mends  approval  of  a  claim  in  excess  of 
its  adjudicating  authority,  a  legible  copy 
of  the  report  and  all  allied  papers  shall 
be  forwarded  to  the  Judge  Advocate 
General.  The  commission  should  retain 
the  original  of  all  papers  for  its  files. 

(d)  When  the  commission  has  dis¬ 
allowed  for  any  reason  a  claim  within  its 
final  adjudicating  authority  or  has 
recommended  disallowance  of  a  claim  in 
excess  of  its  final  adjudicating  authority, 
the  original  and  one  copy  of  the  report 
and  all  allied  papers  shall  be  forwarded 
to  the  Judge  Advocate  General.  ’The 
commission  should  retain  one  copy  for 
its  files. 

(e)  ’The  commission’s  report  will  not 
be  released  or  shown  to  the  claimant 
without  the  express  approval  of  the 
Judge  Advocate  General. 

§  753.22  Notifiration  of  award  and  pay¬ 
ment. 

(a)  Notification.  When  a  commission 
determines  that  a  claim  is  meritorious 
and  approves  an  award  within  its  au¬ 
thority  to  pay  in  accordance  with 
§  753.18(b),  or  when  a  larger  award  has 
been  approved  by  the  Judge  Advocate 
General,  the  claimant  shall  be  notified. 
When  a  commission  determines  that  a 
claim  is  meritorious  and  recommends 
payment  of  an  amoimt  in  excess  of  its 
authority,  the  commission  may  advise 
the  claimant  that  the  matter  has  been 
referred  to  the  Judge  Advocate  General 
of  the  Navy  for  consideration.  Under  no 
circumstances  may  the  claimant  be 
notified  of  the  amount  of  the  recom¬ 
mended  award. 

(b)  Payment.  When  a  commission  has 
approved  an  award  for  payment  within 
its  final  adjudicating  authority,  or  when 
a  larger  award  has  been  approved  by  the 
Judge  Advocate  General,  the  convening 
authority  shall  submit  the  original  and 
one  copy  of  the  commission’s  report  and 
the  release  required  by  S  753.23  to  the 


nearest  Navy  or  Marine  Corps  disbursing 
officer,  or  to  any  U.S.  disbursing  officer 
if  no  Navy  or  Marine  Corps  disbursing 
officer  is  reasonably  available,  for  pay¬ 
ment  of  the  claim.  Foreign  claims  are 
paid  under  an  open  allotment  with  fund 
citation  as  follows:  97-0102  Claims,  De¬ 
partment  of  Defense,  subhead  1341, 
fiscal  year  current  at  the  time  of  ap¬ 
proval,  object  class  420,  bureau  control 
niunber  11003,  authorization  accounting 
activity  000020,  transaction  type  2D,  cost 
code  000000099252.  Copies  of  paid 
vouchers  will  be  forwarded  immediately 
to  the  Navy  Accoimting  and  Finance 
Center  (NAFC  321),  Washington,  D.C. 
20390. 

§  753.23  Releases. 

(a)  A  release  shall  be  obtained  from 
the  claimant  in  every  case  in  which  an 
award  is  accepted. 

(b)  ’The  release  executed  by  the  claim¬ 
ant  should  release  the  United  States  and 
also  release  the  tort-feasor  or  the  persons 
who  have  occasioned  the  damage,  injury, 
or  death,  if  their  identity  is  known.  If 
the  identity  of  such  persons  is  unknown, 
the  release  should  recite  that  the  claim¬ 
ant  also  releases  the  person  or  persons 
who  occasioned  the  damage,  injury,  or 
death,  the  names  and  identity  of  said 
person  or  persons  being  imknown  to  the 
claimant. 

(c)  The  release  should  preclude  any 
possible  futtire  assertion  of  the  claim  for 
which  the  United  States  has  made  com¬ 
pensation. 

(d)  A  suggested  release  is  contained  in 
appendix  section  22.^ 

§  753.24  Appeal  and  recon.sideration. 

(a)  Appeal.  While  there  is  no  right  to 
appeal  from  the  action  of  a  Foreign 
Claims  Commission,  the  commission  may 
reconsider  its  action  upon  the  written 
request  of  the  claimant  or  on  its  own  ini¬ 
tiative.  If,  after  reconsideration,  the 
commission  again  denies  a  claim,  or  the 
claimant  declines  to  accept  an  award  in 
full  satisfaction  of  his  claim,  the  com¬ 
mission’s  report  shall  be  forwarded  to  the 
Judge  Advocate  General  in  accordance 
with  §  753.21(d). 

(b)  Reconsideration.  ’The  Judge  Advo¬ 
cate  General  may  refer  a  claim  for  re¬ 
consideration  to  tile  original  commission, 
a  successor  commission,  or  to  a  commis¬ 
sion  convened  by  the  Judge  Advocate 
General. 

§  753.25  Meritorious  claims  in  excess 
of  $15,000. 

(a)  Claims  within  the  Foreign  Claims 
Act  where  the  total  amount  due  on  ac¬ 
count  of  damage,  injury,  and  death  ex¬ 
ceeds  $15,000,  and  where  the  claimant 
will  not  accept  $15,000  in  full  satisfaction 
and  final  settlement  of  his  claim,  shall  be 
forwarded  directly  to  the  Judge  Advocate 
General  for  legal  review  and  appropriate 
administrative  action.  The  record  in  such 
proceedings  shall  include  signed  state¬ 
ments  of  material  witnesses  or  tran¬ 
scripts  of  their  oral  testimony.  The  For¬ 
eign  Cfiaims  Commission  shall  forward 

*  Piled  as  part  of  the  original  document. 


with  and  such  claim  its  findings  and 
recommendations  as  to  the  action  to  be 
taken  (including  its  findings  as  to  the 
extent  and  nature  of  the  damage,  injury, 
and/or  death  sustained)  together  with,  if 
practicable,  a  statement  from  the  owner 
of  the  property  or  the  person  injured,  or 
the  legal  representative  of  the  person 
killed,  signifying  his  willingness  to  ac¬ 
cept  the  amount  so  found  in  full  satis¬ 
faction  and  final  settlement  of  his  claim. 
In  all  such  cases,  the  original  and  two 
copies  of  the  report,  claim,  and  support¬ 
ing  papers  shall  be  forwarded.  The  re¬ 
maining  copy  should  be  retained  by  the 
commission  for  its  files. 

(b)  When,  after  review  of  the  records, 
the  Judge  Advocate  General  considers 
that  a  claim  in  excess  of  $15,000  is  meri¬ 
torious  and  would  otherwise  be  covered 
by  this  section,  he  will  recommend  to  the 
Secretary  partial  payment  of  $15,000  and 
report  the  excess  to  Congress  for  its  con¬ 
sideration. 

§  753.26  Claims  outside  the  jurisdiction 
of  the  commission. 

Claims  arising  from  incidents  on  the 
high  seas  are  ordinarily  not  within  the 
Jurisdiction  of  a  Foreign  Claims  Com¬ 
mission.  See  §  753.17.  In  cases  in  which 
a  commission  considers  that  the  claimant 
(or  decedent  in  the  case  of  a  death  claim) 
is  not  an  inhabitant  of  a  foreign  coun¬ 
try,  or  is  not  the  government  or  a  politi¬ 
cal  subdivision  of  a  forei^  country, 
reports  shall  be  forwarded  in  triplicate 
to  the  Judge  Advocate  General  as  in 
cases  under  §  753.25. 

§  753.27  Claims  arising  in  specified 
foreign  countries. 

(a)  NATO  Status  of  Forces  and  similar 
agreements.  The  United  States  has  rati¬ 
fied  the  NATO  Status  of  Forces  Agree¬ 
ment  and  has  entered  into  similar  agree¬ 
ments  with  other  foreign  countries.  Ar¬ 
ticle  Vm  of  the  NA’TO  Status  of  Forces 
Agreement  and  certain  provisions  of 
other  agreements  are  inconsistent  with 
the  tmrestricted  use  of  the  Foreign 
Claims  Act  and  its  implementing  regula¬ 
tions  in  certain  countries.  Accordingly, 
directives  of  the  cognizant  area  com¬ 
mander  shall  be  consulted  and  claims 
shall  not  be  referred  to  Foreign  Claims 
Commissions  until  it  has  been  determined 
that  such  action  is  consistent  with  the 
provisions  of  the  aforementioned  agree¬ 
ments  and  their  implementing  directives. 
Department  of  Defense  Directive  5515.3 
of  August  18, 1965  (NOTAL) ,  directs  that, 
where  a  single  service  has  been  assigned 
responsibility  for  claims  in  a  country  or 
area,  all  claims  arising  under  the  Foreign 
Claims  Act  (10  U.S.C.  2734)  and  the 
Military  Claims  Act  (10  tJ.S.C.  2733)  shall 
normally  be  settled  and  paid  by  claims 
commissions  or  other  claims  settlement 
authorities  appointed  by  the  Secretary 
of  that  military  department,  or  his  desig¬ 
nee,  in  accordance  with  the  department’s 
regulations.  In  countries  in  which  the 
NATO  Status  of  Forces  Agreement  or 
other  similar  agreement  is  in  force,  in¬ 
cidents  which  may  give  rise  to  tort  claims 
against  the  United  States  arising  from 
acts  or  omissions  of  naval  personnel,  or 
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members  of  the  civilian  component  of  the 
naval  service,  including  claims  for  death 
or  perscmal  injury,  resulting  from  the 
navigation  or  operation  of  a  ship,  or  fr(xn 
the  loading,  carriage,  or  discharge  of  its 
cargo,  shall  be  investigated  and  reports 
shall  be  made  in  accordance  with  in¬ 
structions  promulgrated  by  the  cognizant 
naval  commanders. 

(b)  Single-service  responsibility  and 
cross-servicing.  Single-service  responsi¬ 
bility  for  processing  claims  imder  this 
part  shall  be  accomplished  as  provided 
in  Part  750,  §  750.24  of  this  chapter. 
Where  cross-servicing  of  claims  has  been 
accomplished,  the  forwarding  command 
shall  afford  any  assistance  necessary  to 
the  appropriate  service  in  the  investiga¬ 
tion  and  adjudication  of  such  claims. 

§  733.28  Claims  generated  by  eivilian 
employees  of  the  Department  of 
Defense. 

Department  of  Defense  Directive 
5515.3  of  August  18,  1965  (NOTAL) ,  pro¬ 
vides  that  all  Foreign  Claims  Commis¬ 
sions  are  designated  to  settle  and  pay 
claims  for  damage  caused  by  civilian  em¬ 
ployees  of  the  Department  of  Defense 
other  than  an  employee  of  a  military 
department. 

§  753.29  Advance  payments. 

Advance  payments  may  be  made4>ur- 
suant  to  the  provisions  of  §§  750.70- 
750.73  and  750.80  of  this  chapter.  In  addi¬ 
tion  to  the  adjudicating  authorities 
authorized  by  §  753.72  to  make  advance 
payments,  all  three-member  Foreign 
Claims  Commissions  may  make  advance 
payments  provided  such  action  is  ap¬ 
proved  by  the  Commanding  Officer  ap¬ 
pointing  the  commission. 


PART  756 — NONAPPROPRIATED  FUND 
CLAIMS  REGULATIONS 

Part  756  of  Title  32  is  revised  to  read 
as  follows: 

Bee. 

756.1  General. 

756.2  Notification. 

756.3  Processing  claims. 

756.4  Payment  of  claims. 

756.5  Claims  by  employees. 

Authoritt:  Military  Personnel  and  CivUian 
Employees’  Claims  Act  of  1964,  as  amended 
(31  UA.C.  240-243). 

§  756.1  General. 

(a)  Non-appropriated-fund  activities 
are  Federal  agencies  within  the  mean¬ 
ing  of  the  Federal  Tort  Claims  Act 
if  charged  with  an  essential  function 
of  the  Navy  Department  and  if  the  de¬ 
gree  of  control  and  supervision  by  the 
Navy  Department  is  more  than  casual 
or  prefunctory.  Compare  United  States 
V.  Holcombe,  277  F.  2d  143  (4th  Cir. 
1960)  and  Scott  v.  United  States,  226 
F.  Supp.  846,  (D.  Ga.  1963).  To  the  ex¬ 
tent  that  sovereign  immunity  is  waived 
by  the  Federal  Tort  Claims  Act,  there¬ 
fore,  the  United  States  remains  ulti¬ 
mately  liable  for  payment  of  non- 
appropriated-fund-actlvity  claims.  It 
is  policy  to  pay  these  claims  from  non- 
approprlated  funds  and  to  process  them 
primarly  through  non-approprlated- 


fund-activity  claims  procedures,  using 
as  guidelines  the  regulations  and  stat¬ 
utes  applicable  to  similar  approprlated- 
fund-actlvity  claims. 

(b)  Claims  arising  out  of  the  opera¬ 
tion  of  non-appropriated-fund  activities, 
in  and  outside  the  United  States,  shall 
be  investigated  in  accordance  with  the 
procedures  for  investigating  similar 
claims  against  appropriated-fund  activi¬ 
ties.  All  claims  should  be  submitted  to 
the  command  having  cognizance  over 
the  non-appropriated-fimd  activity 
involved. 

§  756.2  Notification. 

Many  non-£^ropriated-fund  activi¬ 
ties  carry  commercial  insurance  to  pro¬ 
tect  them  from  claims  for  property 
damage  and  personal  Injury  attributable 
to  their  operations.  The  Commandsmt 
of  the  Marine  Corps,  the  Chief  of  Naval 
Personnel,  and  the  Naval  Supply  Sys¬ 
tems  Command  determine  whether  non- 
appropriated-fund  activities  within 
their  cognizance  shall  carry  liability  in¬ 
surance  or  become  self-insitrers.  In 
whole  or  in  part.  When  the  operations 
of  non-appropriated-fund  activities  re¬ 
sult  in  property  damage  or  personal 
injury,  the  insurance  carrier,  if  any, 
should  be  Edven  written  notification  im¬ 
mediately.  Notification  should  not  be 
postponed  until  a  claim  is  filed.  When 
the  activity  is  self-insimed,  the  self- 
insurance  fund  shall  be  notified  of  the 
potential  liability. 

§  756.3  Processing  claims. 

(a)  Responsibility  for  processing.  The 
primary  responsibility  for  the  negotia¬ 
tion  and  settlement  of  claims  resulting 
from  non-appropriated-fund  activities 
is  normally  wiUi  the  non-appropriated- 
fimd  activity  and  its  insurer.  The  stand¬ 
ard  procedures  described  in  Part  750  of 
this  chapter  for  investigating  and  proc- 
cessing  claims  must,  however,  be  fol¬ 
lowed  in  order  to  protect  the  residual 
liability  of  the  United  States. 

(b)  Negotiations.  (1)  When  a  non- 
appropriated-fund  activity  is  insured, 
the  insurer  will  normally  conduct  ne¬ 
gotiations  with  claimants.  The  appro¬ 
priate  Naval  suljudicating  authority  has 
the  responsibility  of  mcmitoring  the  ne¬ 
gotiations  conducted  by  the  insurer. 
Such  monitoring  shall  be  limited  to  as¬ 
certaining  that  someone  has  been  as¬ 
signed  to  negotiate,  to  obtaining  periodic 
status  reports,  and  to  closing  out  files 
on  settled  claims.  Any  dissatisfaction 
with  the  insurer’s  handling  of  the  ne¬ 
gotiations  should  be  referred  directly 
to  the  Judge  Advocate  General  for 
appropriate  action. 

(2)  When  there  is  no  private  Insurer 
and  the  non-appropriated-fund  activity 
has  made  no  independent  arrangements 
for  negotiations,  the  appropriate  Navy 
adjudicating  authority  is  responsible  for 
conducting  negotiations.  Under  special 
circiunstances,  even  when  there  is  an 
insurer,  the  appropriate  Naval  adjudi¬ 
cating  authority  may  conduct  negotia¬ 
tions,  provided  the  command  Involved 
and  the  insurer  agree  to  it.  When  an 
appropriate  settlement  is  negotiated  by 


the  Navy,  the  recommended  award  will 
be  forwarded  to  the  non-appropriated- 
fund  activity,  or  its  insurer,  for  payment 
from  nonappropriated  funds. 

(3)  In  cases  where  payment  may  be 
authorized  under  some  statute,  such  as 
the  Foreign  Cfiaims  Act,  but  where  there 
is  no  negligence  and  neither  the  non- 
appropriated-fund  activity  not  Its  in¬ 
sured  is  legally  responsible,  the  claim 
may  be  considered  for  payment  from  ap¬ 
propriated  funds  or  may  be  referred  to 
the  Judge  Advocate  General  for  appro¬ 
priate  action. 

(c)  Denial.  Claims  resulting  from  non- 
appropriated-fund  activities  may  be 
denied  only  by  the  appropriate  Naval 
adjudicating  authority,  since  such  a 
denial  Is  required  to  begin  the  6-month 
limitation  on  filing  suit  under  the  Fed¬ 
eral  Tort  Claims  Act.  Claims  which  have 
initially  been  processed  and  negotiated 
by  a  non-appropriated-fund  activity  or 
its  insurer  should  not  be  denied  imtil  the 
activity  or  its  insurer  has  clearly  stated 
in  writing  that  it  does  not  intend  to  pay 
the  claim  and  has  elected  to  defend  in 
court.  Claimants  shall  be  notified  of  a 
denial  in  accordance  with  §  750.7  of  this 
chapter. 

§  756.4  Payment  of  claims. 

(a)  Small  claims.  Any  claim  not 
covered  by  insurance  (or  if  covered  by 
insurance  and  not  paid  by  the  insurer) 
which  can  be  settled  for  $100  or  less 
may  be  adjudicated  by  the  commanding 
officer  of  the  activity  concerned  or  his 
designee.  The  claim  will  be  paid  out  of 
fimds  available  to  the  commanding 
officer. 

(b)  Other  claims.  Claims  in  excess  of 
$100,  for  which  private  insurance  is  not 
available  and  which  have  been  negoti¬ 
ated  by  the  Navy,  shall  be  forwarded  to 
the  appropriate  headquarters  ccmimand 
for  pasunent  from  nonappropriated 
funds.  Private  insurance  is  usually  not 
available  to  cover  losses  which  result 
from  some  act  or  omission  of  a  mere 
participant  in  a  non-appropriated-fund 
activity.  In  the  event  the  non-appropri¬ 
ated-fund  activity  declines  to  pay  the 
claim,  the  file  shall  be  forwarded  to  the 
Judge  Advocate  General  for  determina¬ 
tion. 

§  756.5  Claims  by  employees. 

(a)  Property.  Claims  by  employees  of 
non-appropriated-fund  activities  for 
loss,  damage,  or  destruction  of  personal 
property  incident  to  their  employment 
will  be  processed  and  adjudicated  in  ac¬ 
cordance  with  Part  751  of  this  chapter 
and  forwarded  to  the  appropriate  non- 
appropriated-fund  activity  for  payment 
from  nonappropriated  funds. 

(b)  Personal  injury  or  death  of  citi¬ 
zens  or  permanent  residents  of  the  United 
States  employed  anywhere,  or  of  foreign 
nationals  employed  within  the  United 
States.  The  compensation  provided  by 
the  Longshoremen’s  and  Harbor  Work¬ 
ers’  Compensation  Act  (33  U.S.C.  901- 
950)  was  extended  to  provide  for  em¬ 
ployees  of  non-apprwriated-fimd  ac¬ 
tivities  who  suffered  Injury  or  death 
arising  out  of  and  in  the  course  of  their 
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employment  (5  U.S.C.  8171).  If  there  Is 
a  substantial  possibility  that  an  employ¬ 
ee’s  injury  or  death  is  covered  by  the 
Longshoremen’s  and  Harbor  Workers’ 
Compensation  Act,  a  claim  should  first 
be  made  under  that  Act  since  it  is  the 
exclusive  basis  for  Government  liability 
for  injuries  or  deaths  which  are  covered 
(5  U.S.C.  8173). 

(c)  Personal  injury  or  death  of  foreign 
nationals  employed  outside  of  the  Conti- 
nental  United  States.  Employees  who  are 
not  citizens  or  permanent  residents,  and 
who  are  employed  outside  of  the  Conti¬ 
nental  United  States,  are  protected  by 
private  insurance  of  the  non-appropri- 
ated-fund  activity  or  by  other  arrange¬ 
ments  (5  U.S.C.  8172).  When  a  non- 
appropriated-fund  activity  has  neglected 
to  obtain  Insurance  coverage  or  to  make 
other  arrangements,  the  matter  will  be 
processed  as  a  foreign  claim,  or  a  Fed¬ 
eral  Tort  Claims  Act  claim  if  appropri¬ 
ate,  and  any  award  will  be  paid  from 
nonapproprlated  funds. 


PART  757— AFFIRMATIVE  CLAIMS 
REGULATIONS 

Part  757  of  title  32  Is  revised  to  read 
as  follows: 

Subpart  A — Madical  Care  Claims 

Bee. 

757.1  Definitions. 

767.2  Authority  of  the  Judge  Advocate 

General  and  JAO  designees. 

757.3  Report  of  care  and  treatment. 

767.4  Investigations. 

757.6  Determination,  assertion,  and  collec¬ 

tion  of  claims. 

767.6  Medical  records. 

767.7  Notice  of  claim. 

767.8  Statistical  reports. 

767.9  Geographical  limitations — single¬ 

service  responsibUity. 

757.10  Rates  for  medical  care  provided  in 

Federal  hospitals. 

767.11  Single  demand  for  medical  care  and 

property  damage  claims. 

767.13  Statute  of  limitations. 

767.13  Reference  material. 

Subpart  B — Property  Damage  Claim 

767.14  Regulations  concerning  affirmative 

claims. 

757.15  Pmsult,  settlement,  and  termination 

of  claims. 

767.16  Collection  of  claims. 

767.17  Repair  of  Government  property  by 

the  tort-feasor. 

767.18  Referral  of  cases  to  the  Department 

of  Justice  or  GAO. 

767.10  Statute  of  limitations. 

767.20  Reports. 

Subpart  C— Joint  Regulations  on  Claims 
Collection 

767.21  Joint  regulations  of  the  General  Ac¬ 

counting  Office  and  Department  of 
Justice  on  Federal  claims  collec¬ 
tion  standards. 

Authoritt  :  Military  Personnel  and  Civilian 
Employees’  Claims  Act  of  1964,  as  amended 
(31  U.S.C.  240-243). 

Subpart  A — Medical  Care  Claims 
■  §  757.1  Definitions. 

For  purposes  of  this  subpart. 

(a)  Medical  care.  “Medical  care”  in¬ 
cludes  hospital,  medical,  surgical,  or  den¬ 
tal  care  and  treatment,  and  the  furnish¬ 
ing  of  prostheses  and  medical  appliances. 

(b)  JAG  designees.  “JAQ  designees” 
are; 


(1)  The  Deputy  Judge  Advocate  Gen¬ 
eral;  any  Assistant  Judge  Advocate  Gen¬ 
eral;  the  Deputy  Assistant  Judge  Advo¬ 
cate  General  (Litigation  and  (Tlalms) ; 
the  Director,  Litigation  and  Claims  Dl- 
vlson; 

(2)  The  commandants  of  all  naval  dis¬ 
tricts  and  their  district  judge  advocates; 

(3)  ’The  officers  in  command  and  the 
directors  of  all  Navy  law  centers  outside 
the  United  States,  except  for  law  centers 
in  countries  where  another  service  has 
single-service  responsibility; 

(4)  The  officers  in  charge  of  U.S. 
Sending  State  Offices;  and 

(5)  Such  other  officers  as  may  be  des¬ 
ignated  by  the  Judge  Advocate  General. 

(c)  Action  JAG  designees.  "Action 
JAG  designees”  are  the  JAG  designees 
in  whose  area  the  Incident  giving  rise  to 
the  claim  occurred.  This  is  a  general 
definition  and  should  not  be  considered 
applicable  in  cases  where  the  best  inter¬ 
ests  of  the  Government  would  be  served 
by  transferring  the  case  to  another  JAG 
designee  e.g.,  where  the  tortfeasor  has 
moved  from  or  resides  in  a  place  other 
than  the  place  where  the  incident  oc¬ 
curred.  When  a  case  is  transferred  from 
one  JAG  designee  to  another,  the  re¬ 
sponsibility  for  conducting  an  investiga¬ 
tion  and  making  an  initial  assertion  re¬ 
mains  with  the  JAG  designee  in  whose 
area  the  incident  giving  rise  to  the  claim 
occurred. 

(d)  The  Act.  “’The  Act”  means  the 
Medical  Care  Recovery  Act  (42  USC 
2651-53). 

(e)  Waiver.  “Waiver”  means  the  total 
rellngulshment  of  the  Government’s 
claim. 

(f )  Compromise.  “Compromise”  means 
a  partial  reduction  in  the  amoimt  of  the 
Government’s  claim. 

§  757.2  Authority  of  the  Judge  Advocate 
General  and  JAG  designees. 

(a)  Assertion  of  claim.  When  the  De¬ 
partment  of  the  Navy  furnishes  medical 
care,  the  Judge  Advocate  General  or  the 
action  JAG  designee  shall  determine  (1) 
whether  a  third-party  claim  (l.e.,  a 
claim  under  the  Act)  is  possible  against 
a  person  who  is  legally  liable  for  causing 
the  Injury  or  disease  treated,  and  (2) 
whether  a  Government  claim  is  possible 
under  workmen’s  compensation  or  under 
medical -payments  insurance  (e.g.,  in  all 
automobile  accident  cases) .  If  either  cir¬ 
cumstance  exists,  the  action  JAG  des¬ 
ignee  shall  assert  a  claim  for  the  reason¬ 
able  value  of  such  care  and  treatment. 
When  an  accident  occurs  at  a  place 
where  the  naval  service  does  not  have  a 
command,  unit,  or  activity  conveniently 
located  for  conducting  an  investigation, 
the  commanding  officer  or  officer  in 
charge  having  immediate  responsibility 
for  making  the  investigation  may  request 
assistance  from  the  commanding  officer 
or  officer  in  charge  of  any  other  com¬ 
mand,  imit,  or  activity  within  the  De¬ 
partment  of  Defense.  Such  assistance 
may  take  the  form  of  a  complete  inves¬ 
tigation  of  the  accident  or  incident,  or 
it  may  cover  only  part  of  the  investiga¬ 
tion.  In  a  reciprocal  situation  where  the 
commanding  officer  or  officer  in  charge 


of  any  other  command,  unit,  or  activity 
within  the  Department  of  Defense  re¬ 
quests  assistance  from  any  naval  com¬ 
mand,  unit,  or  activity,  the  latter  should 
honor  the  request.  If  a  complete  inves¬ 
tigation  is  requested,  the  report  shall 
be  made  in  accordance  with  the  regula¬ 
tions  of  the  service  actually  making  the 
investigation.  These  investigations  will 
normally  be  conducted  without  reim¬ 
bursement  for  per  diem,  mileage,  or  other 
expenses  incurred  by  the  investigating 
activity. 

(b)  Authority  of  J AG  and  certain  J AG 
designees.  (1)  The  Judge  Advocate  Gen¬ 
eral  and  JAG  designees  serving  in  the 
Office  of  the  Judge  Advocate  General 
may  accept  payment  for  the  full  amount 
of  any  claim  and  execute  a  release 
therefor. 

(2)  A  claim  not  in  excess  of  $20,000 
may  be  waived  completely  or  compro¬ 
mised  and  a  release  executed  therefor  by 
either  the  Judge  Advocate  General  or  the 
Deputy  Judge  Advocate  General. 

(3)  A  claim  not  in  excess  of  $15,000 
may  be  waived  completely  or  compro¬ 
mised  and  a  release  executed  therefor 
by  any  Assistant  Judge  Advocate  Gen¬ 
eral. 

(4)  A  claim  not  in  excess  of  $10,000 
may  be  waived  completely  or  compro¬ 
mised  and  a  release  executed  therefor  by 
the  Deputy  Assistant  Judge  Advocate 
General  (Litigation  and  Claims) . 

(c)  Authority  of  other  JAG  designees. 
All  other  JAG  designees  are  authorized 
to  (1)  accept  payment  for  the  full 
amoimt  of  a  claim  and  execute  a  release 
therefor,  or  (2)  waive  completely  or  com¬ 
promise  and  execute  a  release  of  any 
claim  not  in  excess  of  $5,000. 

(d)  Waiver  and  compromise.  A  claim 
may  be  waived  or  compromised  for  the 
convenience  of  the  Government  or  if  it 
is  determined  that  collection  would  re¬ 
sult  in  undue  hardship  to  the  person  who 
suffered  the  injmy  or  disease  giving  rise 
to  the  claim. 

(e)  Claims  exceeding  $20,000.  Claims 
in  excess  of  $20,000  may  be  compro¬ 
mised,  settled,  and  waived  only  with  the 
prior  approval  of  the  Department  of 
Justice. 

(f)  Limitations.  The  authority  set 
forth  in  this  section  shall  not  be  exer¬ 
cised  in  any  case  in  which  (1)  the  claim 
of  the  United  States  has  been  referred  to 
the  Dep>artment  of  Justice  or  (2)  a  suit 
has  been  instituted  by  the  third  party 
against  the  United  States  or  against  the 
individual  who  received  or  is  receiving 
the  medical  care  described  above,  and 
the  suit  arises  out  of  the  occurrence 
which  gave  rise  to  the  third-party  claim 
of  the  United  States. 

(g)  Restrictions  on  contact  with  De¬ 
partment  of  Justice  and  U.S.  attorneys. 
JAG  designees,  except  those  serving  in 
the  Office  of  the  Judge  Advocate  General, 
shall  refrain  from  dealing  directly  with 
the  Department  of  Justice  or  U.S.  attor¬ 
neys  except  in  those  cases  (1)  where 
the  Department  of  Justice  or  a  U.S. 
attorney  has  assumed  cognizance  over 
the  case;  (2)  where  circumstances  dic¬ 
tate  immediate  action  to  protect  the  in¬ 
terests  of  the  United  States;  or  (3) 
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where  such  action  Is  authorized  by  the 
Judge  Advocate  General. 

§  757.3  Report  of  care  and  treatment. 

(a)  NAVJAG  Form  5890/12.  NAVJAG 
Form  5890/12  (see  appendix  section  24d)‘ 
shall  be  u^  by  all  Navy  medical  facili¬ 
ties  to  report  the  value  of  medical  care 
furnished  to  any  patient  (1)  when  a 
third-party  may  be  legally  liable  for 
causing  the  injury  or  disease  treated,  or 

(2)  when  a  Government  claim  is  pos¬ 
sible  under  workmen’s  compensation  or 
imder  medical-payments  insurance  (e.g., 
in  all  automobile  accident  cases) . 

(b)  Computations.  NAVJAG  Form 
5890/12  shall  be  computed  by  using  the 
rates  set  out  in  appendix  section  24c.^ 
The  term  “inpatient  days”  excludes  pe¬ 
riods  charged  to  leave  (annual  or  con¬ 
valescent),  periods  of  weekend  liberty, 
and  period  during  which  the  injured 
party  was  attached  to  the  hospital  for 
the  convKiience  of  the  Government  (e.g., 
awaiting  the  arrival  of  his  ship). 

(c)  Submission  of  NAVJAG  Form 
5890/12.  The  NAVJAG  Form  5890/12 
shall  be  submitted  to  the  action  JAG 
designee  at  the  following  times: 

(1)  An  “initial”  submission  of  NAV 
JAG  Form  5890/12  shall  be  made  as 
soon  as  practicable  after  the  pati«it 
Is  admitted  if  it  appears  that  inpatient 
care  will  exceed  2  days,  or  that  more 
them  10  outpatient  treatments  will  be 
furnished.  The  “initial”  submission  need 
not  be  based  upon  an  extensive  investi¬ 
gation  of  the  cause  of  the  injury  or  dis¬ 
ease,  but  it  should  include  all  known 
facts.  Statements  by  the  patient,  police 
reports,  and  similar  information  (if  avail¬ 
able)  should  be  appended  to  the  form. 

(2)  An  “Interim”  submission  of 
NAVJAG  Form  5890/12  shaU  be  made 
every  4  months  after  the  “initial”  sub¬ 
mission,  imtil  the  patient  is  released, 
transferred,  or  changed  from  an  In¬ 
patient  to  an  outpatient  status. 

(3)  A  “final”  submission  of  NAVJAG 
Form  5890/12  shall  be  made  upon  com¬ 
pletion  of  treatment  or  upon  transfer  of 
the  patient  to  another  hospitaL  The 
hospital  to  which  the  patient  is  trans¬ 
ferred  should  be  noted  on  the  form, 

(d)  Supplementary  documents.  A  nar¬ 
rative  summary  (Standard  Form  502) 
should  accompany  the  final  NAVJAG 
Form  5890/12  in  all  cases  involving  in¬ 
patient  care.  In  addition,  when  Govern¬ 
ment  care  exceeds  $1,000,  the  hospital 
shoiild  also  provide  a  completed 
NAVJAG  Form  5890/13  (see  Appendix 
24f).  On  this  form,  the  determination  of 
“patient  status”  may  be  based  on  local 
hospital  usage.  If  the  hospital  prefers, 
it  may  furnish  in  lieu  of  NAVJAG  Form 
5890/13  a  statement  by  the  treating  phy¬ 
sician  (normally  on  a  locally  prepared 
form)  giving  the  date  that  necessary  in¬ 
patient  treatment  was  essentially  com¬ 
pleted,  and  the  number  of  outpatient 
treatments  that  would  have  been  re¬ 
quired  if  the  patient  had  been  dis¬ 
charged  on  that  date. 

(e)  Information  for  health  record  and 
for  action  JAG  designees.  Copies  of  all 
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NAVJAG  Forms  5890/12  shall  be  re¬ 
tained  in  the  health  record  of  the  patient. 
Action  JAG  designees  shall  be  notified 
immediately  when  a  patient  receives 
treatment  subsequent  to  the  issuance  of 
a  “final”  NAVJAG  Form  5890/12  if  the 
subsequent  treatment  is  related  to  the 
treatment  which  gave  rise  to  the  claim. 

(f)  Treatment  of  nonnaval  personnel. 
Where  care  is  provided  to  personnel  of 
another  Federal  agency  or  department 
by  a  naval  medical  facility,  that  agency 
or  department  generally  will  assert  any 
claim  in  behalf  of  the  United  States.  In 
such  cases,  the  NAVJAG  Form  5890/12 
shall  be  forwarded  directly  to  the  ap¬ 
propriate  addressee  as  follows: 

(1)  U.S.  Army:  Commanding  general 
of  the  Army  of  comparable  area  com¬ 
mander  in  which  the  incident  occiured; 

(2)  U.S.  Air  Force:  Staff  Judge  ad¬ 
vocate  of  the  Air  Force  installation  near¬ 
est  the  location  where  the  initial  medical 
care  was  provided; 

(3)  U.S.  Coast  Guard:  Department  of 
Health,  Education,  and  Welfare  regional 
attorney’s  office  in  the  region  where  the 
incident  occurred; 

(4)  Department  of  Labor:  Subrogation, 
Office  of  the  Solicitor,  Bureau  of  Em¬ 
ployees  Compensation,  Department  of 
Labor,  Washington,  D.C.  20210; 

(5)  Veterans’  Administration:  Director 
of  the  Veterans’  Administration  Hospital 
responsible  for  medical  care  of  the  in¬ 
jured  party; 

(6)  Department  of  Health,  Education, 
and  Welfare:  Department  of  Health, 
Education,  and  Welfare  regional  at¬ 
torney’s  office  in  the  region  where  the 
incident  occurred. 

(g)  Treatment  of  naval  personnel  by 
other  Federal  agencies.  Where  medical 
care  is  provided  to  naval  or  Marine  Corps 
servicemen,  retirees,  or  their  dependents 
by  another  Federal  department  or 
agency,  the  Department  of  the  Navy  gen¬ 
erally  will  assert  any  claim  on  behalf  of 
the  United  States.  Appropriate  forms 
should  be  forwarded  to  the  action  JAG 
designees. 

(h)  Civilian  medical  care.  ’The  district 
medical  officers  and  the  district  dental 
officers  are  responsible  for  paying  emer¬ 
gency  civilian  medical  expenses  Incurred 
by  active-duty  servicemen.  Such  of¬ 
ficers  should  furnish  evidence  of  pay¬ 
ment  to  the  action  JAG  designee  (1) 
when  a  third  party  may  be  legally  liable 
for  causing  the  injury  or  disease  treated, 
or  (2)  when  a  Government  claim  is  pos¬ 
sible  under  workmen’s  compensation  or 
under  medical-payments  insurance  (e.g., 
in  all  automobile  accident  cases) . 

(i)  CHAMPUS  cases.  CHAMPUS  (Ci¬ 
vilian  Health  and  Medical  Program  of 
the  Uniformed  Services)  contractors  for 
hospital  treatment  have  been  directed  by 
the  Executive  Director,  CKJHAMPUS, 
Denver,  Colo.  80240,  to  forward  reports 
of  payments  in  injury  cases  directly  to 
the  action  JAG  designees.  Reports  of 
payments  for  physician  and  outpatient 
care  may  be  obtained  by  JAG  designees 
from  the  appropriate  fiscal  administra¬ 
tors. 


§  757.4  Investigations. 

(a)  When  required.  Whenever  medical 
care  is  furnished  by  the  Department  of 
the  Navy,  either  in  kind  without  reim¬ 
bursement  or  by  reimbursing  another 
department,  agency,  private  facility,  or 
inffividual  under  circumstances  which 
may  give  rise  to  a  medical  care  claim,  an 
investigation  shall  be  conducted  in  the 
manner  and  form  prescribed  in  Part  750 
of  this  chapter.  However,  no  investigation 
is  required  for  the  purposes  of  this  chap¬ 
ter  if  the  medical  care  furnished  does 
not  exceed  3  inpatient  days  or  10  out¬ 
patient  treatments.  In  cases  where  the 
Department  of  the  Navy  receives  reim¬ 
bursement  from  another  department  or 
agency  for  medical  care  furnished  at  a 
naval  facility,  that  department  or  agency 
will  normally  be  responsible  for  investi¬ 
gating  the  incident  giving  rise  to  the 
medical  care  and  processing  any  result¬ 
ing  claim.  See  S  757.3(f)  for  addresses 
of  other  departments  and  agencies. 

(b)  Consolidation.  Separate  investiga¬ 
tions  are  not  required  for  the  purposes 
of  this  chapter  in  cases  where  Uiere  has 
been  an  investigation  for  other  purposes 
which  can  be  used  as  a  basis  for  deter¬ 
mining  liability.  It  shall  be  the  respon¬ 
sibility  of  the  action  JAG  designee,  upon 
receipt  of  a  NAVJAG  Form  5890/12  or 
equivalent  CHAMPUS  forms,  to  supervise 
and  to  avoid  duplication  of  investigative 
effort  and  to  request  an  investigation  in 
those  cases  where  it  appears  that  none 
has  been  or  is  likely  to  be  conducted. 

(c)  Information  for  action  JAG  desig¬ 
nee.  All  investigations,  regardless  of 
origin,  involving  a  possible  medical  care 
claim,  shall  be  routed  via,  or  a  copy  for¬ 
ward^  to.  the  action  JAG  designee. 

§  757.5  Determination,  assertion,  and 
eollection  of  claims. 

(a)  Determination  and  notice  of 
claim.  Action  JAG  designees,  regardless 
of  the  amoimt  of  the  claim,  shall  deter¬ 
mine  liability  in  accordance  with  the 
law  of  the  state  or  country  in  which  the 
incident  oociu-s.  If  the  JAG  designee  de¬ 
termines  that  a  third  party  is  liable,  he 
shall  forward  a  “Notice  of  CTlaim” 
(Standard  Form  96)  to  the  third  party. 
If  he  determines  that  an  instance  com¬ 
pany  or  workmen’s  compensation  car¬ 
rier  is  liable,  he  shall  forward  the  ccmi- 
pany  an  appropriate  notice  of  the 
Gtovernment’s  claim.  If  he  determines 
that  there  is  no  liability,  this  fact  shall 
be  reflected  in  the  endorsement  on  any 
information  forwarded  to  the  Judge  Ad¬ 
vocate  General.  The  specific  reasons 
supporting  the  determination  of  no  lia¬ 
bility  should  be  included.  If  the  action 
JAG  designee  is  in  doubt  on  the  question 
of  liability,  the  matter  should  be  sub¬ 
mitted  to  the  Judge  Advocate  General 
for  final  decisiem. 

(b)  Foreign  claims.  Claims  against  a 
foreign  government  or  a  political  sub¬ 
division,  agency,  or  instrumentality 
thereof,  or  against  a  member  of  the 
armed  forces  or  an  official  or  civilian 
employee  of  such  foreign  government, 
shall  not  be  asserted  without  the  prior 
approval  of  the  Judge  Advocate  Gen¬ 
eral.  Investigation  and  report  thereof 
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shall  be  made  as  provided  In  this  chapter 
unless  the  provisions  of  applicable  agree¬ 
ments.  or  r^oilations  in  implementation 
thereof,  negate  the  requirement  for  such 
investigation  and  report. 

(c)  Advice  for  injured  party.  In  cases 
where  an  action  JAG  designee  deter¬ 
mines  that  third-party  liability  is  indi¬ 
cated  and  a  “Notice  of  Claim”  (Stand¬ 
ard  Form  96)  is  issued,  the  injured  party 
shall  be  contacted  and  advised  in  writ¬ 
ing  that: 

(1)  Under  the  Act.  the  United  States 
is  entitled  to  recover  from  the  third 
party  the  value  of  medical  care  fur¬ 
nished  or  to  be  furnished  by  the  United 
States  to  the  injured  party. 

(2)  The  injured  party  may  be  required 
to:  (i)  Furnish  the  action  JAO  de^gnee 
any  pertinent  information  concerning 
the  incident;  (il)  notify  the  action  JAG 
designee  of  any  settlement  offer  from  the 
third  party  or  his  instu^r;  and  (ill)  co¬ 
operate  in  the  prosecution  of  the  Gov¬ 
ernment’s  claim  against  the  third  party. 

(3)  The  Injured  party  may  seek  the 
advice  of  legal  counsel  concerning  any 
possible  claim  he  may  have  for  personal 
Injury  and  should  furnish  the  action 
JAG  designee  the  name  and  address  of 
any  civilian  attorney  consulted  or 
retained. 

(4)  The  Injiu-ed  party  should  not 
execute  a  release  or  settle  any  claim 
concerning  the  injury  and  should  not 
furnish  the  third  party,  the  third  party’s 
Insurance  company,  or  other  representa¬ 
tive  of  the  third  party,  any  information 
or  signed  statement  without  the  ap- 
proval  of  his  attorney  and  the  approval 
of  the  action  JAG  designee. 

(d)  Pursuit  of  claims.  (1)  Action  JAG 
designees  shall,  if  possible,  and  if  not 
contrary  to  the  best  Interests  of  the 
United  States,  pursue  to  satisfactory  set¬ 
tlement  all  claims  coming  within  their 
authority.  In  those  cases  where  admin¬ 
istrative  settlement  is  not  possible,  or  is 
not  considered  in  the  best  Interests  of 
the  United  States,  the  action  JAG  des¬ 
ignee  shall  determine  whether  the  csise 
should  be  closed  and  filed  or  forwarded 
to  the  Judge  Advocate  General  for  fm- 
ther  action.  However,  the  authority  of 
any  JAG  designee  to  close  and  file  cases 
shall  be  limited  to  those  cases  over  which 
compromise  authority  is  granted  by 
9  757.2(c).  Before  action  is  taken  on  a 
file,  the  action  JAG  designee  shall 
determine: 

(1)  Whether  the  Injured  party  has  re¬ 
tained  or  intends  to  retain  counsel; 

(il)  Whether  the  tortfeasor  denies  lia¬ 
bility  and/or  refuses  to  pay; 

(ill)  In  cases  involving  Insurance, 
whether  the  insurance  carrier  denies  lia¬ 
bility  and/or  refuses  to  settle;  and 

(iv)  Whether  consideration  has  been 
given  to  asserting  a  claim  imder  available 
uninsured-motorist  or  medical-payments 
coverages. 

(e)  Claims  file.  In  cases  exceeding  their 
settlement  authority,  or  in  other  cases 
deemed  appropriate,  the  action  JAG  des¬ 
ignees  shall  take  the  action  set  forth  in 
paragraphs  (a)  and  (b)  of  this  section, 
and  shall  forward  the  file  to  the  Judge 


Advocate  General  for  action.  ’The  claim 
file  should  contain  the  following 
Information: 

(1)  The  name,  address,  and  occupation 
of  each  person  determined  to  be  a  third 
party. 

(2)  In  those  cases  where  the  third 
party  is  a  serviceman  or  an  employee  of 
the  United  States,  a  statement  should  be 
included  regarding  whether  such  person 
was  acting  within  the  scope  of  his  official 
duties  or  employment  at  the  time  of  the 
incident. 

(3)  The  nature  and  extent  of  any  in¬ 
surance  coverage  of  the  third  party  with 
the  name  and  address  of  the  insurer. 

(4)  In  vehicle  accident  cases  where  the 
third  party  is  iminsured,  a  report  as  to 
whether  any  injured  party,  owner,  driver, 
or  passenger  had  uninsured-motorist 
coverage,  whether  such  coverage  was 
mandatorily  offered  by  the  insurer  in  ac¬ 
cordance  with  a  State  requirement,  and 
whether  action  has  been  taken  imder  the 
financial-responsibility  law  of  the  situs. 

(5)  Completed  copies  of  NAVJAG 
Forms  5890/12  (or  equivalent  forms  of 
the  other  services)  and  a  statement 
whether  there  will  be  any  permanent  dis¬ 
ability  and  the  degree  thereof.  If  such 
forms  are  not  presently  available,  then 
a  statement  to  the  effect  that  the  action 
JAG  designee  will  request  the  appropri¬ 
ate  medical  facility  to  forward  them  di¬ 
rectly  to  the  Judge  Advocate  General 
should  be  included.  It  shall  be  the  respon¬ 
sibility  of  the  action  JAG  designee  to 
Insure  that  all  completed  copies  of 
NAVJAG  Forms  5890/12  and  authoriza¬ 
tions  made  by  district  medical  or  dental 
officers  for  payment  for  civilian  care  are 
forwarded  to  the  Judge  Advocate  Gen¬ 
eral  in  those  cases  where  the  file  has  been 
forwarded  to  the  Judge  Advocate  Gen¬ 
eral  for  action. 

(6)  ’The  original  or  copies  of  all  bills  or 
statements  of  cost  incurred  where  treat¬ 
ment  is  furnished  by  civilian  facilities. 

(7)  A  statement  regarding  liability  of 
the  third  party.  (Where  liability  is  ques¬ 
tionable,  a  brief  of  the  law  of  situs  appli¬ 
cable  should  be  included.) 

(8)  A  statement  as  to  whether  a  “No¬ 
tice  of  Claim”  (Standard  Form  96)  was 
sent  to  the  third  party;  the  name,  ad¬ 
dress,  and  phone  number  of  the  injured 
party’s  attorney,  if  any;  and  a  statement 
as  to  whether  a  suit  has  been  or  is  likely 
to  be  instituted. 

(9)  A  statement  as  to  whether  the  In¬ 
jured  party’s  attorney  will  protect  the  in¬ 
terests  of  the  United  States — l.e.,  whether 
the  Government’s  claim  will  be  Included 
In  the  injured  party's  demand  or  suit. 

(10)  A  recommended  disposition  of  the 
case. 

(f)  Waiver  and  compromise  requests. 
In  cases  in  which  a  compromise  or  a  com¬ 
plete  waiver  of  the  Government’s  claim 
is  requested,  and  the  claim  is  beyond  the 
settlement  authority  of  the  action  JAG 
designee,  the  claims  file  shall  be  for¬ 
warded  to  the  Judge  Advocate  General. 
In  addition  to  the  Informaticm  required 
by  paragraph  (e)  of  this  section,  the  file 
should  also  contain  detailed  information 
as  to: 


(1)  The  anticipated  amount  of  the 
gross  recovery. 

(2)  The  degree  and  permanency  of  any 
disability  and  the  extent  to  which  the 
Government  otherwise  is  obligated  to 
compensate  the  injured  party  for  such 
disability. 

(3)  Whether  the  injured  party  Is  en¬ 
titled  to  continuing  medical  care  at  Gov¬ 
ernment  expense. 

(4)  Out-of-pocket  expenses  incurred 
or  anticipated  by  the  injured  party,  in¬ 
cluding  litigation  costs  and  counsel  fees. 

(5)  The  present  and  prospective  as¬ 
sets,  income,  and  obligations  of  the  in¬ 
jur^  party. 

(6)  Any  other  information  indicating 
that  full  collection  of  the  Government’s 
claim  would  work  an  undue  hardship 
upon  the  injured  party. 

(g)  Payments.  Payments  of  claims 
should  be  made  in  the  form  of  checks, 
drafts,  or  money  orders  payable  to  the 
collecting  organization,  such  as  “Com¬ 
mandant  Twelfth  Naval  District”  or 
“Commander,  U.S.  Naval  Forces  Mari¬ 
anas,”  and  are  to  be  forwarded  for  de¬ 
posit  by  the  disbursing  officer  serving 
the  collecting  organization.  (These  re¬ 
ceipts  are  to  be  credited  to  appropria¬ 
tion  accounts  as  designated  by  the 
Comptroller  of  the  Navy.) 

§  757.6  Medical  records. 

The  Surgeon  General  has  been  desig¬ 
nated  by  the  Secretary  of  the  Navy  as 
the  official  responsible  for  the  executiem 
of  Department  of  Defense  policies  in  re¬ 
leasing  medical  records  of  members  or 
former  members  of  the  Navy.  Com¬ 
manding  officers  of  U.S.  naval  hospitals 
and  U.S.  naval  dispensaries  have  been 
authorized  to  release  medical  rceords 
physically  located  within  their  com¬ 
mands  directly  to  the  Injured  member 
or  his  representative,  subject  to  the  lim¬ 
itations  contained  in  chapter  23,  Manual 
of  the  Medical  Department.  See  Part 
720  of  this  chapter  concerning  certifica¬ 
tions  where  necessary  for  litigation. 

§  757.7  Notice  of  claim. 

The  “Notice  of  Claim”  (Standard 
Form  96)  shall  be  used  when  a  claim 
under  the  Act  is  asserted  against 
a  third-party  tort  feasor.  Substitute 
forms  are  not  authorized.  Locally- 
prepared  forms  are  authorized,  however, 
for  claims  not  based  upon  third-party 
liability. 

§757.8  Statistical  reports. 

Action  JAG  designees  shall  forward 
monthly  reports  to  the  Judge  Advocate 
General  setting  forth  the  following  in¬ 
formation: 

(1)  The  number  of  claims  asserted 
during  the  month; 

(2)  The  number  of  recoveries  made 
during  the  month  (In  cases  where  par¬ 
tial  recoveries  are  made,  the  claim  will 
not  be  considered  to  be  “recovered”  un¬ 
til  the  total  recovery  is  effected) ; 

(3)  The  dollar  amoimt  of  claims  as¬ 
serted  during  the  month; 

(4)  The  dollar  amount  of  recoveries 
made  during  the  month  (including  par¬ 
tial  recoveries) ;  and 
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(5)  The  total  number  of  active  claims 
on  file  at  the  end  of  the  month. 

Report  Symbol  JAG-5800-2  Is  as¬ 
signed  for  this  reporting  requirement. 

§  737.9  Geographical  limitations— 
6ingle-ser\’ire  responsibility. 

There  is  no  geographical  limitaticsi 
to  the  Act,  and  claims  shall  be  asserted 
in  countries  where  such  claims  are 
recognized  by  local  law.  See  §  750.24  of 
this  chapter  for  single-service  responsi¬ 
bility. 

§  757.10  Rates  for  medical  rare  pro¬ 
vided  in  Federal  hospitals. 

The  rates  to  be  charged  for  medical 
care  provided  in  Federal  hospitals  im- 
der  circumstances  coming  within  the 
provisions  of  the  Act  are  set  forth  in 
Appendix  section  A-24(c) 

S  757.11  Sinlge  demand  for  medical 
care  and  property  damage  claims. 

An  effort  should  be  made  to  include 
all  medical  care  and  property  damage 
claims  in  a  single  demand  for  payment 
against  a  third-party  or  his  Insurance 
company. 

§  757.12  Statute  of  limitations. 

Pursuant  to  the  provisions  of  28  U.S.C. 
2415(b),  a  3-year  statute  of  limitations 
exists  for  actions  arising  tmder  the  Fed¬ 
eral  Medical  Care  Recovery  Act.  Ac¬ 
cordingly,  consideration  should  be  given 
to  forwarding  files  to  JAG  in  cases 
where  it  appears  that  the  Government’s 
daim  is  nt^  adequately  protected  and 
that  settlement  of  the  Government’s 
claim  will  not  occur  within  the  time  pre¬ 
scribed  by  the  statue. 

§  757.13  Reference  material. 

The  following  aids  and  reference  ma¬ 
terials  are  contained  in  Appendix  sec¬ 
tion  A-24(c).‘ 

(a)  Executive  Order  11060  of  7  No¬ 
vember  1962,  authorizing  the  Director 
of  the  Bureau  of  the  Budget  to  establish 
rates  and  the  Attorney  General  to  pre¬ 
scribe  regulations  to  carry  out  the  piu*- 
pose  of  the  Medical  Care  Recovery  Act; 

(b)  Dei>artment  of  Justice  Order 
Number  289-62  (as  amended) ,  pmsuant 
to  Executive  Order  11060; 

(c)  Bureau  of  the  Budget  Rate -Sched¬ 
ules,  pursuant  to  Executive  Order  11060; 

(d)  NAVJAG  Form  5890/12,  “Hos¬ 
pital  and  Medical  Care  3rd  Party  Lia¬ 
bility  Case;” 

(e)  Standard  Form  96,  “Notice  of 
Claim.” 

(f)  NAVJAG  Form  5890/13,  “Supple¬ 
mental  Statement  for  Hospital  and  Med¬ 
ical  Care  Third  Party  Liability  Case.” 

(g)  Promissary  Note  containing  Agree¬ 
ment  for  Judgment. 

(h)  Property  damage  claims  in  favor 
of  the  United  States. 

Subpart  B — Property  Damage  Claims 

§  757.14  Regulations  concerning  afllirni- 
ative  claims. 

Property  damage  claims  in  favor  of  the 
United  States  shall  be  processed  in  ac- 
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cordance  with  the  Federal  Claims  Col¬ 
lection  Act  (31  U.S.C.  952),  as  imple¬ 
mented  by  the  “Joint  Regulations  of  the 
G^eral  Accoimting  Office  and  Depart¬ 
ment  of  Justice  on  Federal  Claims  Col- 
lecticm  Standards”  (i>art  C  of  this  chap¬ 
ter).  Departmmt  of  Defense  Directive 
5515.11  of  10  December  1966  (see  ap¬ 
pendix,  section  24g)*  d^egates  to  the 
Secretary  of  the  Navy,  and  his  designee, 
the  authority  granted  to  the  Secretary  of 
Defense  imder  the  Federal  Claims  Col¬ 
lection  Act. 

§  757.15  Pursuit,  setllemenl,  and  termi¬ 
nation  of  claims. 

(a)  Authority  to  handle  claims.  Sub¬ 
ject  to  paragraph  (b)  of  this  sec¬ 
tion,  the  following  officers  are  au¬ 
thorized  to  pursue,  collect,  compromise, 
and  terminate  collection  action  on  prop¬ 
erty  damage  claims  in  favor  of  the  Unit^ 
States. 

(1)  The  Judge  Advocate  General;  the 
Deputy  Judge  Advocate  Geneiul;  any 
Assistant  Judge  Advocate  General;  the 
Deputy  Assistant  Judge  Advocate  Gen¬ 
eral  (Litigation  and  Claims) ;  the  Di¬ 
rector,  Litigation  and  Claims  Division; 

(2)  The  commandant  or  the  district 
judge  advocate  of  a  naval  district; 

(3)  The  officer  in  command  or  the  di¬ 
rector  of  a  Navy  law  center;  and 

(4)  Such  other  officers  as  may  be 
designated  by  the  Secretary  of  the 
Navy. 

(b)  Claims  over  $20,000.  Claims  in  ex¬ 
cess  of  $20,000  may  not  be  compromised 
or  terminated  ^thout  the  permision  of 
the  Department  of  Justice.  The  officers 
designated  by  paragraph  (a)  of  this  sec¬ 
tion  should  pursue  all  Navy  claims  on 
behalf  of  the  United  States.  If  a  com¬ 
promise  offer  Is  obtained,  or  if  termina¬ 
tion  is  recommended,  the  claims  file 
should  be  sent  to  the  Judge  Advocate 
General  for  referral  to  the  Departm^t 
of  Justice.  The  file  should  include  the 
information  required  by  the  Joint  Regu¬ 
lations  on  Claims  (Subpart  C  of  this 
part). 

(c)  Release.  The  officers  designated  by 
paragraph  (a)  of  this  section  are  au¬ 
thorized  to  executle  a  release  on  behalf 
of  the  United  States  (1)  wh«i  full  pay¬ 
ment  is  received,  (2)  when  a  claim  is 
under  $20,000,  or  (3)  when  permission 
to  compromise  has  been  granted  by  the 
Department  of  Justice. 

§  757.16  Collection  of  claims. 

(a)  Deposit  of  funds.  When  a  private 
party  or  his  insurer  tenders  a  full  pay¬ 
ment  or  a  compromise  settlement,  the 
payment  should  be  in  the  form  of  a 
check  or  money  order  made  payable  to 
the  order  of  the  collecting  organization, 
such  as  the  “Commandant,  Twelth  Na¬ 
val  District”  or  the  “Commander,  U.S. 
Naval  Forces  Marianeis.”  The  check  or 
money  order  should  then  be  forwarded 
for  deposit  by  the  disbursing  officer  serv¬ 
ing  the  collecting  organization.  Funds  so 
collected  are  normally  to  be  deposited  to 
the  Navy  general  fimd  receipt  accounts 
as  provided  in  the  Navy  Comptroller 
Manual. 

(b)  Navy  Industrial  Fund.  Where  the 
loss  or  the  cost  of  repairs  has  been  borne 


by  an  industrial-commercial  activity, 
payment  should  be  deposited  to  the  Navy 
Industrial  Fund  of  the  repairing  activity. 
See  Navy  Comptroller  Manual,  para¬ 
graph  043114.  l^en  a  claim  is  based 
upon  loss  or  damage  siistained  by  such 
an  activity,  a  notation  to  this  effect  shall 
be  included  in  any  file  forwarded  to  the 
Judge  Advocate  General. 

§  757.17  Repair  of  Government  property 
by  tlie  tort-feasor. 

In  some  cases,  a  person  who  has  dam¬ 
aged  Government  property  (or  his  in¬ 
surer)  offers  to  repair  the  property  or  to 
arrange  for  its  repair.  The  commanding 
officer  or  officer-in-charge  of  the  activ¬ 
ity  concerned  is  authorized  to  accept 
such  an  offer  if  he  considers  it  to  be  in 
the  best  interests  of  the  Government. 
The  commanding  officer  or  officer-in¬ 
charge  is  also  authorized  to  assure  the 
private  party  that  a  full  release  of  the 
claim  of  the  United  States  will  be 
executed  (a)  when  the  repairs  are  com¬ 
pleted  to  the  Government’s  satisfaction, 
and  (b)  when  all  repair  bills  have  been 
paid  by  the  private  party.  Such  a  proce¬ 
dure  may  be  followed  without  the  prior 
approval  of  the  Judge  Advocate  General 
or  his  designee,  and  without  first  sub¬ 
mitting  an  investigate  report.  When  the 
investigative  report  Is  submitted,  how¬ 
ever,  it  shall  contain  a  statement  of  the 
cost  of  the  repairs  and  a  statement  by 
the  commanding  officer  or  officer-in¬ 
charge  that  the  property  has  been  satis¬ 
factorily  repaired,  and  that  all  bills  for 
repairs  have  been  paid. 

§  757.18  Referral  of  cases  to  the  De¬ 
partment  of  Justice  or  GAO. 

Only  the  Judge  Advocate  General  shall 
refer  claims  to  the  Department  of  Justice 
or  to  the  General  Accounting  Office.  Be¬ 
fore  recommending  such  action,  the  com¬ 
mand  handling  the  claim  should  sissure 
that  full  collection  efforts  (as  required 
by  Subpart  C  of  this  part)  have  been 
completed. 

§  757.19  Statute  of  limitations. 

There  is  a  3 -year  statute  of  limitation 
on  affirmative  Government  claims 
“fotmded  upon  a  tort.”  28  U.S.C.  2415(b) . 
Uncollected  affimative  claims  should 
therefore  be  forwarded  to  the  Judge  Ad¬ 
vocate  General  soon  enough  for  timely 
referral  to  the  Department  of  Justice. 
Any  installment-payment  agreement 
that  will  nm  beyond  the  statutory  period 
should  include  a  confess-judgment  clause 
(see  appendix  section  A-24(h) ) 

§  757.20  Reports. 

The  officers  designated  by  S  757.15(a) 
(2) -(4)  shall  make  a  quarterly  report  on 
property  damage  claims  to  the  Judge 
Advocate  General.  'The  report  should  in¬ 
clude  the  following  figures: 

(a)  Number  of  claims  asserted. 

(b)  Dollar  amoimt  of  claims  asserted. 

(c)  Number  of  claims  collected. 

(d)  Dollar  amount  of  claims  collected. 


>  Filed  as  part  of  original  document. 
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Subpart  C — Joint  Regulations  on  Claims 
Collection 

§  757.21  Joint  regulations  of  the  Gen¬ 
eral  Aceounting  Office  and  the  De¬ 
partment  of  Justice  on  Federal  claims 
collection  standards. 

-  Joint  regulations  of  the  General  Ac¬ 
counting  OflBce  and  the  Department  of 
Justice  on  Federal  Claims  Collection 
standards  are  found  in  4  CPR  Part  101 
et  seq. 

[sEALl  H.  B.  Robertson,  Jr., 
Rear  Admiral,  JAGC,  U.S.  Navy, 
Acting  Judge  Advocate  Gen¬ 
eral. 

February  16, 1973. 

[FB  Doc.73-0611  PUed  3-6-73;  8: 46  am] 

Title  12 — Banks  and  Banking 

CHAPTER  V— FEDERAL  HOME  LOAN  BANK 
BOARD 

SUBCHAPTER  C — FEDERAL  SAVINGS  AND  LOAN 
SYSTEM 

[73-327] 

PART  545 — OPERATIONS 

Borrowing,  Issuance  of  Obligations,  and 
Giving  of  Security 

February  27, 1973. 

Sectiem  545.24  of  the  rules  and  regula¬ 
tions  for  the  Federal  Savings  and  Loan 
System  (12  CFR  545.24)  was  amended  by 
the  Federal  Home  Loan  Bank  Board  on 
December  9,  1972  (Document  No.  72- 
1405;  37  PR  26315;  effective  on  Janu¬ 
ary  8, 1973).  That  amendment  was  made 
in  connection  with  the  Board’s  adoption 
of  amendments  relating  to  the  Issuance 
of  subordinated  debt  securities  (12  CFR 
563.8-1) .  Said  amendment  to  5  545.24  in¬ 
advertently  omitted  the  phrase  “to  the 
same  extent  that  it  would  have  authority 
to  do  so  if  said  paragraph  (2)  had  not 
been  enacted”  which  appeared  in  $  545.24 
prior  to  the  amendment.  The  Board  now 
considers  it  desirable  to  amend  said  sec¬ 
tion  to  replace  that  phrase  with  an  ap¬ 
propriate  modification  to  exclude  sub¬ 
ordinated  debt  securities  as  defined  in 
12  CFR  561.24.  Accordingly,  the  Board 
hereby  amends  said  §  545.24  by  revising 
it  to  read  as  set  forth 'below,  effective 
March  5, 1973. 

Since  the  above  amendment  is  for  the 
purpose  of  clarification,  the  Board  finds 
that  notice  and  public  procedure  with 
respect  to  said  amendment  are  unneces- 
sary  under  the  provisions  of  12  CFR 
508.11  and  5  U.S.C.  553(b);  and  since 
publication  of  said  amendment  for  the 
period  specified  in  12  CFR  508.14  and 
5  U.S.C.  553(d)  prior  to  the  effective  date 
of  said  amendment  would  in  the  opinion 
of  the  Board  likewise  be  unnecessary  for 
the  same  reasonr  the  Board  provides  that 
said  amendment  shall  become  effective 
on  March  5, 1973. 

§  545.24’  Borrowing,  issuanre  of  obliga¬ 
tions,  and  giving  of  seriirily. 

An  association  may  borrow  to  such  ex¬ 
tent  as  is  authorized  by  the  terms  of  its 
charter  or  by  the  Board  by  advice  In 
writing.  An  association  may  issue  such 
notes,  bonds,  debentures,  or  other  obli¬ 


gations,  or  other  securities,  as  are  not 
inconsistent  with  the  terms  of  paragraph 
(2)  of  subsection  (b)  of  section  5  of  the 
Home  Owners’  Loan  Act  of  1933,  as 
amended,  (a)  to  the  extent  that  such 
issuance  is  in  compliance  with  the  provi¬ 
sions  of  §  563.8-1  of  this  chapter,  (b)  to 
such  extent  as  is  otherwise  authorized  by 
the  Board  by  advice  in  writing,  or  (c), 
except  in  the  case  of  subordinated  debt 
securities  as  that  term  is  defined  in 
§  561.24  of  this  chapter,  to  the  same  ex¬ 
tent  that  it  would  have  authority  to  do  so 
if  said  paragraph  (2)  had  not  been  en¬ 
acted.  To  such  extent  as  is  authorized  by 
the  terms  of  its  charter  or  by  the  Board 
by  advice  in  writing,  an  association  may 
give  seciirity,  but  an  association  shall 
not  give  security  for  any  of  its  shares  or 
share  accounts  or  for  any  of  its  savings 
accounts  representing  share  interests  in 
the  association. 

(Sec.  6,  48  Stat.  132,  os  amended;  12  UB.C. 
1464.  Reorg.  Plan.  No.  8  of  1947,  12  PR  4981, 
3  CFR,  1943-48  Comp.,  p.  1071) 

By  the  Federal  Home  Loan  Bank 
Board. 

[seal]  Jack  Carter, 

Secretary. 

[FR  Doc.73-4266  FU<^  3-6-73;8:45  am] 


SUBCHAPTER  D— FEDERAL  SAVINGS  AND  LDAN 
INSURANCE  CDRPORATIDN 

[73-328] 

PART  561— DEFINITIONS 
PART  563— OPERATIONS 
Subordinated  Debt  Security 

February  27,  1973. 

The  Federal  Home  Loan  Bank  Board, 
In  Document  No.  72-1406,  dated  Novem¬ 
ber  30,  1972,  amended  Parts  561  and  563 
of  the  rules  and  regulations  for  Insur¬ 
ance  of  Accounts  (12  CFR  Parts  561  and 
563)  to  permit  insured  institutions  to  is¬ 
sue  subordinated  debt  securities,  with  the 
prior  written  approval  of  the  Federal 
Savings  and  Loan  Insurance  Corporation. 
The  said  amendments  to  Parts  561  and 
563  were  published  in  the  Federal  Regis¬ 
ter  on  December  9,  1972  (37  FR  26315- 
17)  and  were  effective  on  January  8, 
1973.  The  Board  now  considers  it  desira¬ 
ble  to  further  amend  Parts  561  and  563 
in  order  to  clarify  certain  ambiguities 
and  to  resolve  several  problems  which 
arose  imder  the  January  8,  1973 

amendments. 

'The  definition  of  “net  worth”  in 
S  561.13  has  been  amended  to  make  clear 
that  only  subordinated  debt  securities  is¬ 
sued  pursuant  to  §  563.8-1  may  be  used 
to  satisfy  up  to  20  percent  of  the  annual 
closing  net  worth  requirement  of 
§  563.13(b).  An  insured  institution  may 
use  subordinated  debt  securities  issued 
pursuant  to  §  563.8-1  or  otherwise  with 
the  specific  prior  written  approval  of  the 
Corporation  to  satisfy  any  other  net 
worth  requirement  to  the  extent  the  in¬ 
stitution  is  explicitly  authorized  to  do  so 
in  writing  by  the  Corporation. 

Section  563.7-2  has  been  amended  to 
make  clear  that  the  Corporation  thereby 
approves  for  insured  institutions,  pur¬ 


suant  to  section  403(b)  of  the  National 
Housing  Act,  as  amended,  each  of  the 
securities  referred  to  in  said  §  563.7-2  as 
to  form,  return  and  maturity. 

The  Board  has  made  several  technical 
amendments  to  §  563.8,  Limitation  on 
borrowing  in  order  to  clarify  that  sec¬ 
tion.  The  substance  of  the  section  has  not 
been  changed. 

Paragraph  (a)  of  §  563.8-1  has  been 
amended  by  deleting  the  second  sentence 
thereof  which  had  provided:  “If  the  is¬ 
suance  of  such  securities  is  requested  in 
writing  by  the  Corporation,  such  issuance 
shall  be  effected  in  accordance  with  such 
request  without  regard  to  the  eligibility 
requirements  contained  in  paragraph  (b) 
of  this  section.”  Waiver  of  the  eligibility 
requirements  for  insured  institutions  is¬ 
suing  subordinated  debt  securities  pur¬ 
suant  to  §563.8-1  at  the  request  of  the 
Corporation  will  be  considered  on  a  case- 
by-case  basis  under  paragraph  (b)  of 
§  563.8-1.  As  a  result,  the  third  sentence 
in  such  paragraph  (a)  has  been  amended 
by  revising  “In  all  other  cases”  to  read 
“In  each  case”. 

Paragraph  (a)  of  563.8-1  has  also  been 
amended  to  make  it  clear  that  the  prior 
written  approval  by  the  Corporation  is 
also  necessary  for  any  amendment  of  the 
terms  of  the  securities  after  Issuance. 

Paragraph  (d)  of  §  563.8-1  has  been 
amended  in  several  respects.  The  ref¬ 
erence  to  post-default  interest  in  subdi¬ 
vision  (ii)  of  subparagraph  (1)  thereof 
has  been  rearranged  to  make  it  clear  that 
the  payment  of  principal,  interest  and 
premium  on  subordinated  debt  securities 
is  subordinated  to  post-default  interest 
on  savings  accounts  and  other  claims  of 
the  same  or  any  higher  priority.  An  ad¬ 
ditional  part  (d)  has  been  added  to  sub¬ 
division  (11)  of  subparagraph  (1)  to  make 
clear  that  each  certificate  evidencing 
subordinated  debt  issued  by  an  insured 
institution  pursuant  to  §  563.8-1  must 
state  that  such  seciulty  will  be  offered 
and  sold  (including  any  resale)  only  in 
negotiated  transactions  and  not  by  means 
of  any  form  of  general  advertising. 

Subdivision  (lil)  of  subparagraph  (1) 
presently  provides  that  an  insmed  insti¬ 
tution  must  have  the  right  to  prepay  its 
subordinated  debt  securities.  That  sub¬ 
division  (iii)  has  been  amended  to  make 
clear  that  this  right  to  prepay  shall  not 
be  subject  to  any  premium  or  other 
prepayment  penalty  during  the  15 
months  prior  to  the  maturity  date.  Sub¬ 
division  (iv)  of  subparagraph  (1)  has 
been  amended  to  permit  an  insured  in¬ 
stitution  to  make  required  sinking  fund 
payments  and  other  prepayments  or  re¬ 
serve  allocations  regardless  of  the  ef¬ 
fect  of  such  payments  on  the  institution’s 
ability  to  meet  its  Federal  insurance 
reserve  or  net  worth  requirements  under 
§  563.13.  (It  should  be  noted,  however, 
that  subdivision  (iv)  continues  to  pro¬ 
hibit  an  insured  institution  from  making 
accelerated  payments  of  principal  which 
would  cause  the  institution  to  fail  to 
meet  its  Federal  Insurance  reserve  or 
net  worth  requirements  tmder  §  563.13.) 

Subparagraph  (2)  of  paragraph  (d)  of 
§  563.8-1  has  been  amended  to  make 
clear  that  an  insured  institution  may  not 
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make  a  sinking  fund  or  other  prepay¬ 
ment  or  reserve  allocation  during  the 
first  6  years  that  a  subordinated  debt 
security  is  outstanding  in  excess  of  the 
amount  obtained  by  applying  the  for¬ 
mula  set  forth  in  that  subparagraph.  For 
example,  an  insmed  institution  could 
not  prepay  more  than  one-seventh  of  a 
7 -year  security  per  year.  If  it  made  no 
sinking  fimd  or  other  prepayment  or 
reserve  allocations  din-ing  the  first  year, 
the  Institution  could,  however,  prepay 
up  to  two-sevenths  during  the  second 
year. 

Subparagraph  (3)  (i)  of  paragraph  (d) 
of  §  563.8-1  presently  prohibits  the  sale 
or  Issuance  of  subordinated  debt  secu¬ 
rities  by  means  of  a  "public  offering"  as 
that  term  is  used  in  section  4(2)  of  the 
Securities  Act  of  1933,  as  amended.  That 
prohibition  means  that  insured  insti¬ 
tutions  must  sell  or  issue  such  secu¬ 
rities  by  means  of  a  “private  placement". 
The  Board  has  determined  that  the  gen¬ 
eral  rules  for  effecting  a  “private  place¬ 
ment"  are  unnecessarily  restrictive  and 
burdensome  as  applied  to  subordinated 
debt  securities  of  insured  institutions  is¬ 
sued  with  the  approval  of  the  Corpo¬ 
ration  pursuant  to  §  563.8-1.  Conse¬ 
quently,  the  Board  has  amended  sub- 
paragraph  (3)  to  set  forth  three  specific 
limitations  on  the  manner  of  offering 
and  advCTtising  such  subordinated  debt 
seciuities. 

First,  the  securities  must  be  sold  only 
in  a  “negotiated  transaction",  which  is 
defined  to  mean  a  transaction  in  which 
securities  are  offered  and  the  terms  and 
arrangeqients  relating  to  any  sale  of  the 
securities  are  arrived  at  through  direct 
ccHnmunication  between  the  seller  or  its 
representative  and  the  purchaser  or  its 
investment  representative.  Second,  the 
securities  cannot  be  offered  or  sold  In 
conjunction  with  any  form  of  general 
advertising.  Third,  the  seller  must  re¬ 
quire  the  piuxhsiser  of  the  seciuities  to 
comply  with  the  first  two  limitations  in 
the  event  that  the  purchaser  sells  the 
securities. 

Paragraph  (g)  of  §  563.8-1,  captioned 
“Disclosiu^  and  other  requirements",  has 
been  amended  to  require  insiu^  insti¬ 
tutions  to  make  available  upon  request 
to  purchasers  of  subordinated  debt  se¬ 
curities  unaudited  quarterly  and  audited 
annual  statements  of  condition  and  op¬ 
eration.  This  amendment  is  in  connec¬ 
tion  with  the  above-mentioned  amend¬ 
ments  to  subparagraph  (3)  of  paragraph 

(d)  of  5  563.8-1. 

Paragraph  (i)  of  §  563.8-1  has  been 
amended  to  make  clear  that  the  required 
reports  following  the  issuance  of  sub¬ 
ordinated  debt  securities  are  to  be  trans¬ 
mitted  to  the  Supervisory  Agent  within 
30  days  after  such  issuance. 

Paragraphs  (b),  (c),  (d)(4),  (d)(5), 

(e) ,  (f),  (g),  (h),  and  (1)  of  §  563.8-1 
have  bc«n  amended  to  add  the  words 
“pursuant  to  this  section"  or  “issued 
pursuant  to  this  section”  in  order  to  dis¬ 
tinguish  subordinated  debt  securities  is¬ 
sued  pursuant  to  §  563.8-1  from  subor¬ 
dinated  debt  securities  issued  with  the 
specific  approval  of  the  Corporation 
other  than  pursuant  to  §  563.8-1. 


Since  the  above  amendments  relieve 
restriction  and  clarify,  the  Board  hereby 
finds  that  notice  and  public  procedure 
with  respect  to  said  amendments  are  un¬ 
necessary  under  the  provisions  of  12  CFR 
508.11  and  5  U.S.C.  553(b);  and  since 
publication  of  said  amendments  for  the 
period  specified  In  12  CFR  508.14  and 
5  U.S.C.  553(d)  prior  to  the  effective  date 
of  said  amendments  would  in  the  opinion 
of  the  Board  likewise  be  unnecessary  for 
the  same  reason,  the  Board  hereby 
adopts  said  amendments,  all  of  which 
shall  become  effective  on  March  5,  1973. 

1.  Part  561  is  amended  by  revising 
§  561.13  thereof,  to  read  as  follows; 

§  561.13  Net  worth. 

The  term  “net  worth"  means  the  sum 
of  all  reserve  accounts  (except  specific  or 
valuation  reserves),  retained  earnings, 
capital  stock,  and  any  other  nonwith- 
drawable  accounts  of  an  insured  institu¬ 
tion.  For  purposes  of  satisfying  the 
annual  closing  net  worth  requirement  of 
§  563.13(b)  of  this  subchapter,  there  may 
be  Included  as  net  worth,  up  to  a  limit 
of  20  percent  of  such  net  worth  require¬ 
ment,  the  principal  amount  of  any  sub¬ 
ordinated  debt  secimitles  (the  amount  of 
which  shall  be  calciilated  as  provided  in 
§  563.8  of  this  subchapter)  issued  upon 
written  approval  by  the  Corporation  of 
an  application  submitted  piusuant  to 
§  563.8-1  of  this  subchapter,  as  long  as 
the  remaining  period  to  maturity  (or 
time  of  any  required  sinking  fund  or 
other  prepayment  or  reserve  allocation, 
with  respect  to  the  amoimt  of  such  pre¬ 
payment  or  reserve)  Is  not  less  than  1 
year.  For  purposes  of  satisfying  any  net 
worth  requirement  of  the  Corporation 
other  than  the  annual  closing  net  worth 
requirement  of  §  563.13(b) ,  there  may  be 
Included  as  net  worth,  to  the  extent  ex¬ 
plicitly  authorized  in  writing  by  the  Cor¬ 
poration,  the  principal  amount  of  any 
subordinated  debt  securities  issued  pur¬ 
suant  to  I  563.8-1  or  otherwise  with  the 
specific  prior  written  approval  of  the 
Corporation. 

2.  Part  563  is  amended  by  revising 
§§  563.7-2,  563.8,  and  563.8-1  thereof,  to 
read  as  follows: 

§  563.7—2  Form,  return,  and  maturity  of 
serurities. 

Securities  of  any  insured  institution 
which  are  (a)  in  conformity  with 
§  563.3-1,  §  563.3-2,  or  §  563.8-1  or  with 
§  545.24  of  this  chapter,  (b)  issued  in 
connection  with  any  borrowing  which  is 
in  conformity  with  §  563.8,  (c)  issued  in 
connection  with  any  transaction  which 
is  not  a  borrowing  or  the  issuance  of  a 
savings  account  and  is  not  in  noncon¬ 
formity  with  the  terms  of  any  provision 
of  this  part  which  by  its  terms  is  ap¬ 
plicable  to  such  transaction,  or  (d)  is¬ 
sued  with  specific  prior  approval  of  the 
Corporation  are,  as  to  form,  return,  and 
maturity  (as  referred  to  in  those  parts  of 
the  third  sentence  of  subsection  (b)  of 
section  403  of  the  National  Housing  Act, 
as  now  or  hereafter  in  effect,  which  refer 
to  the  form,  return,  and  maturity  of 
securities) ,  hereby  approved  by  the  Cor¬ 
poration. 


§  563.8  Limitalion  upon  borrowing. 

No  insured  institution  shall  borrow  in 
excess  of  the  amount  authorized  by  the 
law  imder  which  such  Insured  institution 
operates.  Within  the  foregoing  limit,  an 
insured  institution  may  borrow  an  aggre¬ 
gate  amoimt  not  exceeding  one-half  the 
amount  paid  in  and  credited  on  shares, 
share  accounts,  savings  accounts,  stock, 
certificates  of  deposit,  and  investment 
certificates;  and,  within  such  aggregate 
amount,  may  borrow  an  amount  aggre¬ 
gating  not  more  than  one- fifth  thereof 
from  sources  other  than  a  Federal  Home 
Loan  Bank  or  a  State-chartered  central 
reserve  institution;  except  that  with 
prior  approval  of  the  Board,  any  such 
institution  may  borrow  from  a  Federal 
Home  Loan  Bank  or  from  any  Federal 
agency  or  instrumentality  without  limi¬ 
tation  upon  such  terms  and  conditions 
as  may  be  required  by  such  bank  or 
agency.  No  action  of  an  Insured  Institu¬ 
tion  in  obtaining  funds  through  borrow¬ 
ing,  in  accordance  with  the  provisions 
of  this  section,  shall  be  deemed  a  viola¬ 
tion  hereof  should  its  aggregate  borrow¬ 
ings  exceed  the  limitations  of  the  next 
foregoing  sentence  because  of  a  subse¬ 
quent  reduction  in  the  amounts  paid  in 
and  credited  on  shares,  share  accounts, 
savings  accounts,  stock,  certificates  of 
deposit,  and  Investment  certificates.  For 
the  purposes  of  this  section,  the  issuance 
of  subordinated  debt  securities  by  an 
insured  Institution  shall  be  considered 
borrowing.  For  the  purposes  of  this  sec¬ 
tion,  §  561.13  of  this  sulx:hapter,  and 
§  563.8-1,  the  amount  of  such  subordi¬ 
nated  debt  securities  shall  be  calculated 
as  the  difference  between  the  face 
amount  of  such  securities  and  the 
amount  of  any  related  sinking  fund  or 
specific  reserve  account. 

§  563.8—1  Ifisnanre  of  subordinated  debt 
seeurilies. 

(a)  General.  No  insured  institution 
shall  issue  subordinated  debt  securities 
pursuant  to  this  section  unless  it  has  ob¬ 
tained  the  prior  wTitten  approval  of  the 
Corporation.  Such  approval  shall  also  be 
required  for  any  amendment  of  the  terms 
of  such  securities  after  issuance.  In  each 
case,  an  application  for  such  approval 
must  be  submitted  to  the  Corporation  in 
accordance  with  the  provisions  of  this 
section. 

(b)  Eligibility  requirements.  The  Cor¬ 
poration  will  consider  and  process  an  ap¬ 
plication  by  an  insured  institution  for 
approval  of  the  issuance  of  subordinated 
debt  securities  pursuant  to  this  section 
only  if  the  applicant  meets  all  of  the 
following  eligibility  requirements,  unless 
one  or  more  of  such  requirements  are 
waived  by  the  Corporation  upon  specific 
request  in  the  case  of  a  particular  appli¬ 
cation: 

(1)  The  issuance  of  such  securities 
by  the  applicant  is  authorized  by  appli¬ 
cable  law  and  regulation  and  is  not  in¬ 
consistent  with  any  provision  of  the  ap¬ 
plicant’s  charter,  constitution,  or  by¬ 
laws; 

(2)  Applicant’s  net  worth,  without  re¬ 
gard  to  the  amount  of  any  subordi¬ 
nated  debt  securities  included  or  to  be 
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Included  In  such  net  worth,  meets  the 
requirements  of  S  563.13; 

(3)  Applicant’s  scheduled  items  do  not 
exceed  2.5  percent  of  its  specified  assets; 

(4)  All  appraised  losses  have  been  off¬ 
set  by  specific  loss  reserves  to  the  ex¬ 
tent  required  by  the  Corporation  under 
S  563.17-2; 

(5)  Applicant’s  Income  from  opera¬ 
tions  before  income  taxes  in  its  most 
recent  fiscal  year  and  in  at  least  one  of 
its  two  immediately  preceding  fiscal 
years  (after  distribution  of  earnings  to 
the  holders  of  savings  accoimts  and  pay¬ 
ment  of  interest  on,  and  amortization  of, 
nonsubordinated  debt)  and  its  average 
of  such  income  for  such  3-year  period 
is  at  least  three  times  the  annual 
amoimt  required  for  interest,  debt  dis¬ 
count  amortization  (if  any,  and  amorti¬ 
zation  of  the  related  expenses  of  issu¬ 
ance  on  all  outstanding  and  proposed 
subordinated  debt  secmities  (excluding 
any  debt  securities  to  be  refimded  out 
of  the  proceeds  of  the  proposed  sub¬ 
ordinated  debt  securities) ;  and 

(6)  The  aggregate  amoimt  of  all  out¬ 
standing  and  proposed  subordinated 
debt  securities  (excluding  any  debt  se¬ 
curities  to  be  refunded  out  of  the  pro¬ 
ceeds  of  the  proposed  subordinated  debt 
securities)  does  not  exceed  50  percent 
of  applicant’s  net  worth,  not  including 
any  such  outstanding  and  proposed  sub¬ 
ordinated  debt  securities. 

(c)  Application  form;  supporting  in¬ 
formation.  An  application  for  approval 
of  the  issuance  of  subordinated  debt  se¬ 
curities  by  an  Insimed  institution  pur¬ 
suant  to  this  section  shall  be  in  the  form 
prescribed  by  the  Corporation.  Such  ap¬ 
plication  and  instructions  may  be  ob¬ 
tained  from  the  Supervisory  Agent. 
Information  and  exhibits  shall  be  fur¬ 
nished  in  support  of  the  application  in 
accordance  with  such  instructions,  set¬ 
ting  forth  all  of  the  terms  and  provi¬ 
sions  relating  to  the  proposed  issue  and 
showing  that  all  of  the  requirements  of 
this  section  have  been  or  will  be  met. 

(d)  Requirements  as  to  securities — 

(1)  Form  of  certificate.  Each  certificate 
evidencing  subordinated  debt  issued  by 
an  insured  Institution  pursuant  to  this 
section  shall — 

(i)  Bear  on  its  face,  in  bold-face  type, 
the  following  legend:  “This  security  is 
not  a  savings  account  or  deposit  and  it  is 
not  Insiu^  by  the  Federal  Savings  and 
Loan  Insurance  Corporatitwi’’; 

(il)  Clearly  state  that  the  security 

(a)  is  subordinated  on  liquidation,  as  to 
principal.  Interest,  and  premium,  if  any, 
to  aU  claims  (including  post-default  in¬ 
terest)  against  the  institution  having 
the  same  priority  as  savings  account 
holders  or  any  higher  priority;  (b)  is 
unsecured;  (c)  is  not  eligible  as  collat¬ 
eral  for  any  loan  by  the  issuing  institu¬ 
tion;  and  (d)  is  to  be  offered  and  sold 
(including  any  resale)  only  in  negotiated 
transactions  and  not  by  means  of  any 
form  of  general  advertising. 

(ill)  State  or  refer  to  a  document 
stating  the  terms  under  which  the  issu¬ 
ing  institution  may  prepay  the  obliga¬ 
tion,  which  shall  include  at  least  the 
light  to  prepay  without  premium  or 
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other  penalty  during  the  15  months  im¬ 
mediately  prior  to  the  maturity  date; 

(iv)  State  or  refer  to  a  document  stat¬ 
ing  that  no  payment  of  principal  shall 
be  accelerated  without  the  approval  of 
the  Corporation,  if  after  giving  effect 
to  such  payment  the  institution  would 
fail  to  meet  the  net  worth  or  Federal 
insurance  reserve  requirements  of  §  563.- 
13;  and 

(v)  Be  in  a  minimum  original  amount 
of  at  least  $50,000,  except  that  upon  par¬ 
tial  prepayment  a  certificate  for  the 
amount  then  outstanding  may  be  issued 
in  substitution  therefor. 

(2)  Limitation  as  to  term.  No  sub¬ 
ordinated  debt  security  issued  by  an  in¬ 
sured  institution  pursuant  to  this  sec¬ 
tion  shall  have  an  original  period  to  ma¬ 
turity  of  less  than  7  years.  During  the 
first  6  years  that  such  a  security  is  out¬ 
standing,  the  total  of  all  required  sink¬ 
ing  fund  payments,  other  required  pre¬ 
payments  and  required  reserve  alloca¬ 
tions  with  respect  to  the  portion  of 
such  6  years  as  have  elapsed  shall  at 
no  time  exceed  the  original  principal 
amount  thereof  multiplied  by  a  fraction 
the  numerator  of  which  is  the  number 
of  years  which  have  elapsed  since  the 
issuance  of  the  security  and  the  denomi¬ 
nator  of  which  is  the  number  of  years 
covered  by  the  original  i>eriod  to 
maturity. 

(3)  Limitations  on  manner  of  offer¬ 
ing  and  advertising.  The  offer  and  sale 

'(including  any  resale)  of  subordinated 
debt  securities  issued  by  an  insured  in¬ 
stitution  pursuant  to  this  section  shall 
be  subject  to  all  of  ■  the  following 
limitations: 

(i)  The  securities  shall  be  offered  and 
sold  only  in  negotiated  transactions.  The 
term  “negotiated  transactions’’  shall 
mean  transactions  in  which  the  securi¬ 
ties  are  offered  and  the  terms  and  ar¬ 
rangements  relating  to  any  sale  of  the 
securities  are  arrived  at  through  direct 
communications  between  the  seller  or 
any  person  acting  on  its  behalf  and  the 
purchaser  or  his  investment  representa¬ 
tive.  The  term  “investment  representa¬ 
tive’’  shall  mean  a  professional  invest¬ 
ment  adviser  acting  as  agent  for  the 
purchaser  and  independent  of  the  seller 
and  not  acting  on  behalf  of  the  seller 
in  connection  with  the  transaction. 

(ii)  The  securities  shall  not  be  offered 
or  sold  by  means  of  any  form  of  general 
advertising  including,  but  not  limited  to, 
the  following: 

(a)  Any  advertisement,  article,  notice, 
or  other  communication  published  in  any 
newspaper,  magazine,  or  similar  medium 
(other  than  a  “tombstone”  advertisement 
after  the  sale  of  the  securities  has  been 
completed) ; 

(b)  Any  radio  or  television  broadcast; 

(c)  Any  seminar  or  promotional  meet¬ 
ing;  and 

(d)  Any  letter,  circular,  notice,  or  other 
written  communication  sent,  given,  or 
communicated  to  persons  by  a  general 
mailing  or  otherwise  than  in  connection 
with  a  negotiated  transaction.  The  term 
“general  mailing”  shall  mean  a  mailing 
of  the  same  or  substantially  the  same 
communication  to  more  than  35  persons 
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who  prior  to  the  mailing  have  not  Indi¬ 
cated  an  Interest  in  purchasing  the 
securities. 

(iil)  The  insured  institution  upon  is¬ 
suance  of  the  securities  shall  require  that 
any  resale  of  the  securities  shall  be  made 
in  compliance  with  paragraph  (d)(3)  of 
this  section.  Upon  any  resale  of  the  se¬ 
curities,  no  transfer  shall  be  effected  by 
the  insured  institution  until  the  pur¬ 
chaser  has  supplied  evidence  of  such 
compliance  to  such  institution. 

(4)  Limitations  on  sale  to  certain  in¬ 
stitutions.  No  insured  institution  may  sell 
any  subordinated  debt  securities  issued 
pursuant  to  this  section  to  a  Federal 
Home  Loan  Bank  or,  except  with  prior 
written  approval  of  the  Board  in  a  super¬ 
visory  situation,  to  the  Corporation. 

(5)  False  or  misleading  statements. 
No  insured  institution  shall,  directly  or 
indirectly,  in  connection  with  the  offer, 
sale,  or  issuance  of  any  subordinated 
debt  securities  pimsuant  to  this  section, 
make  any  statement  (i)  that  is  false  or 
misleading  with  respect  to  any  material 
fact  or  (ii)  that  omits  to  state  any  ma¬ 
terial  fact  (a)  necessary  in  order  to 
make  the  statements  made,  in  light  of 
the  circumstances  in  which  they  were 
made,  not  false  or  misleading  or  (b) 
necessary  to  correct  any  earlier  state¬ 
ment  that  has  subsequently  become  false 
or  misleading. 

(e)  Filing  of  application.  The  applica¬ 
tion  for  approval  of  the  issuance  of  sub¬ 
ordinated  debt  securities  pursuant  to 
this  section  is  filed  with  the  Corporation 
by  transmitting  the  original  and  three 
copies  of  the  application  and  all  support¬ 
ing  documents  to  the  Supervisory  Agent. 
As  used  in  this  section,  the  term  “Su¬ 
pervisory  Agent”  means  the  President  of 
the  Federal  Home  Loan  Bank  of  the  dis¬ 
trict  in  which  the  applicant  is  located  or 
any  other  officer  or  employee  of  such 
bank  designated  by  the  Board  as  agent 
of  the  Corporation,  as  provided  by 
§  501.10  or  §  501.11  of  this  chapter. 

(f)  Supervisory  objection.  No  applica¬ 
tion  for  approval  of  the  issuance  of  sub¬ 
ordinated  debt  seciu-ities  pursuant  to  this 
section  shall  be  approved  if,  in  the  opin¬ 
ion  of  the  Corporation,  the  policies,  con¬ 
dition,  or  operation  of  the  applicant  af¬ 
ford  a  basis  for  supervisory  objection  to 
the  application. 

(g)  Disclosure  and  other  requirements. 
In  approving  an  application  for  ap¬ 
proval  of  the  issuance  of  subordinated 
debt  securities,  pursuant  to  this  section, 
the  Corporation  will  require,  as  a  condi¬ 
tion  to  be  met  by  the  applicant  prior  to 
the  issuance  of  such  securities,  such  dis¬ 
closure  of  information  as  it  may  deem 
necessary  or  desirable  for  the  protection 
of  the  prospective  purchasers  of  such  se¬ 
curities.  As  a  minimum,  such  disclosure 
shall  include  the  applicant’s  latest  au¬ 
dited  annual  statement  of  condition  and 
audited  statements  of  operations  for  each 
of  its  last  3  years.  The  applicant  shall 
also  make  available  promptly  upon  re¬ 
quest  to  each  purchaser  of  such  securi¬ 
ties  (including  purchasers  upon  resale) 
while  the  securities  are  outstanding  au¬ 
dited  annual  statements  of  condition 
and  operations  and  comparative  unau¬ 
dited  quarterly  statements  of  condition 
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and  operations  for  the  first  three  quar¬ 
ters.  In  addition,  the  Corporation  may 
impose  on  the  applicant  such  other  re¬ 
quirements  or  conditions  with  regsuxl  to 
the  securities  or  the  issuance  thereof  as 
it  may  deem  necessary  or  desirable  for 
the  protection  of  such  purchasers,  the 
applicant,  or  the  Corporation. 

(h)  Limitation  on  offering  period.  Fol¬ 
lowing  the  date  of  the  approval  of  the 
application  by  the  Corporation,  the  in¬ 
stitution  shall  have  an  offering  period  of 
not  more  than  1  year  in  which  to  com¬ 
plete  the  sale  of  the  subordinated  debt 
securities  issued  pursuant  to  this  section. 
The  Corporation  may  in  its  discretion 
extend  such  offering  period  if  a  written 
request  showing  good  cause  for  such  ex¬ 
tension  is  filed  with  it  not  later  than  30 
days  before  the  expiration  of  such  offer¬ 
ing  period  or  any  previous  extension 
thereof. 

(i)  Reports.  Within  30  days  after  com¬ 
pletion  of  the  sale  of  the  subordinated 
debt  securities  issued  pursuant  to  this 
section,  the  institution  shall  transmit  a 
writtoi  report  to  the  Supervisory  Agent 
stating  the  number  of  purchasers,  the 
total  dollar  amount  of  securities  sold, 
and  the  amount  of  net  proceeds  received 
by  the  institution. 

(Secs.  402,  403,  Stat.  1256,  1257,  as  amended; 
12  u  s  e.  1725,  1726.  Reorg.  Plan  No.  3  of  1947, 
12  PR  4981,  3  CFR,  1943-48  Comp.,  1071) 

By  the  Federal  Home  Loan  Bank 
Board. 

[seal!  '  Jack  Carter, 

Secretary. 

IFR  Doc.73-4266  PUed  3-5-73;8:45  am] 

Title  14 — Aeronautics  and  Space 
CHAPTER  II— CIVIL  AERONAUTICS  BOARD 

SUBCHAPTER  A— ECONOMIC  REGULATIONS 
(Reg.  ER-791,  Arndt.  20 J 

PART  221 — CONSTRUCTION,  PUBLICA¬ 
TION,  FILING  AND  POSTING  OF  TARIFFS 

OF  AIR  CARRIERS  AND  FOREIGN  AIR 

CARRIERS 

Information  Required  To  Be  Submitted 
With  Tariff  Publications 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  D.C., 
on  the  28th  day  of  February  1973. 

Notice  of  proposed  rule  making  EDR- 
226,*  the  Board  proposed  to  amend 
§  221.165  of  the  regulations  by,  among 
other  things,  rescinding  in  part  the  cur¬ 
rent  exemption  of  air  freight  forwarders 
and  international  air  freight  forwarders 
from  the  requirement  that  air  carriers 
submit  to  the  Board  with  the  filing  of 
tariff  publications  containing  tariff 
changes  or  new  matter  related  to  inter¬ 
state  or  overseas  air  transportation  (1) 
supporting  economic  data  and  informa¬ 
tion  and  (2)  a  table  of  comparisons  of 
proposed  rates  with  current  rates.  It  was 
proposed  to  continue  the  exemption  for 
those  forwarders  with  annual  revenues 
of  less  than  $5,000,000.  The  other  por¬ 
tions  of  the  proposal,  which  affected  di¬ 
rect  air  carriers  as  well  as  freight  for- 

1  Dated  April  20,  1972,  Docket  24426,  37  FR 
8093. 


warders  and  other  indirect  air  carriers, 
were  adopted  with  minor  modifications 
in  ER-760.*  However,  the  Board  deferred 
that  portion  of  the  proposal  dealing  spe¬ 
cifically  with  freight  forwarders  because 
it  was  a  subject  of  considerable  contro¬ 
versy  and  the  comments  thereon  raised 
issues  warranting  further  consideration. 

Comments  in  response  to  the  Notice 
were  filed  by  the  Air  Freight  Forwarders 
Association  (AFFA) ;  Asiatic  Forward¬ 
ers,  Inc.,  Global  Van  Lines,  Inc.,  Imperial 
Household  Shipping  Co.,  Inc.,  and  Smyth 
Worldwide  Movers,  Inc.,  jointly  (Asiatic, 
et  al.)  I  the  Department  of  Defense 
(DOD) :  Emery  Air  Freight  Corp. 
(Emery) ;  the  Flying  Tiger  Line  Inc. 
(FTL) :  Jet  Air  Freight  (JAF) ;  North¬ 
west  Airlines,  Inc.  (Northwest;  P-I-E 
Air  Freight  Forw’arding,  Inc.  (P-I-E) ; 
Trans  World  Airlines,  Inc.  (TWA) ; 
United  Air  Lines,  Inc.  (United) ;  and 
Wings  and  Wheels  Express.  Inc.  (Wings) . 

Adoption  of  the  proposed  amendment 
is  favored  by  DOD,  FTL,  Northwest, 
TWA,  and  United.  P-I-E  supports  rescis¬ 
sion  of  the  forwarders’  current  exemp¬ 
tion  from  the  requirement  of  filing  the 
information  in  question,  and  Asiatic,  et 
al.  take  no  position  on  this  Issue,  but  both 
of  these  comments  state  that  if  the 
amendment  is  adopted  the  Board  should 
broaden  the  coverage  of  the  continuing 
exemption  for  smaller  forwarders,  AFFA, 
Emery,  JAF,  and  Wings  oppose  rescission 
of  the  exemption,*  but  urge  that,  if  the 
exemption  is  rescinded,  it  should  be 
rescinded  for  small  as  well  as  large  for¬ 
warders.  In  addition,  FTL  would  require 
the  filing  of  economic  justification  by  the 
smaller  forw’arders  where  a  proposed 
tariff  would  apply  to  20  percent  or  more 
of  the  traffic  of  the  forwarder. 

The  opposition  to  the  proposed  amend¬ 
ment  rests  primarily  upon  the  conten¬ 
tion  that  the  Board  should  not  imder- 
take  to  regulate  freight  forwarders’  rates, 
since  the  vigorous  and  growing  competi¬ 
tion  among  forwarders  Is  sufficient  to  in¬ 
sure  that  their  rates  will  be  just  and  rea¬ 
sonable,  and  it  would  be  unfair  for  the 
Board  to  regulate  these  rates  unless  the 
Board  is  prepared  to  restrict  entry  into 
the  forwarding  industry.  It  is  also  argued 
that  there  are  valid  reasons.  Including 
differential  pricing  in  various  markets 
and  differences  in  services  offered  by  dif¬ 
ferent  forwarders,  for  the  absence  of  a 
consistent  relationship  between  airline 
rates  and  forwarder  rates  and  for  differ¬ 
ences  in  level  and  structure  among  the 
various  forwarders’  rates ;  that  forwarder 
rates  on  chartered  aircraft  are  not  a 
problem  because  the  Board  can  control 
the  airlines’  charter  tariffs;  that  the 


*  These  amendments  of  {  221.165  of  the 
Economic  Regulations,  adopted  Sept.  18, 1972, 
and  appearing  In  37  PR  19804,  require  that 
more  complete  Information  be  submitted  In 
support  of  tariff  filings  and  that  competing 
rates  be  specifically  Identified  where  relied 
upon  as  the  basis  for  an  exception  from  the 
requirement  for  furnishing  supporting  mate¬ 
rials. 

*  Wings  would  make  an  exception  to  require 
supporting  economic  data  and  Information 
where  tariffs  are  filed  In  connection  with  for¬ 
warder  rates  related  to  charter  operations. 


Board  has  overstated  the  proportion  of 
forwarder  participation  In  the  cargo 
market,  but  the  rule  would  be  ill-advised 
even  if  forwarders  achieved  100  percent 
of  the  market;  that  the  rule  would  impose 
the  burden  of  requiring  economic  re¬ 
search  and  forecasting  to  support  tariff 
filings;  and  that  a  forwarder  may  not  be 
able  to  provide  economic  justification  for 
its  many  negotiated  rates,  although  the 
growth  of  air  freight  by  diverting  surface 
freight  should  itself  justify  the  rate 
sought. 

After  careful  consideration  of  all  com¬ 
ments  and  supporting  materials  the 
Board  has  decided  to  adopt  the  amend¬ 
ment  to  §  221.165  as  proposed.  As  ex¬ 
plained  In  the  notice,  this  will  rescind 
the  exemption  of  the  larger  air  freight 
forwarders  and  international  freight  for¬ 
warders  from  the  requirement  that  they 
supply  the  information  and  data  de¬ 
scribed  in  paragraphs  (b)  and  (c)  of 
S  221.165,  but  would  continue  the  exemp¬ 
tion  for  forwarders  whose  revenues  were 
below  $5  million  a  year.  All  forwarders 
will  remain  subject  to  the  requirement  of 
§  221.165(a)  that  they  furnish  with  each 
tariff  filing  an  explanation  of  the  new  or 
changed  matter  contained  in  the  tariff 
pubUcation  and  the  reasons  for  the  fil¬ 
ing.  including  the  basis  of  rate  making 
employed. 

Many  of  the  arguments  of  those  for¬ 
warders  which  oppose  the  rule  appear  to 
assiune  that  forwarders  are  not  now  sub¬ 
ject  to  regulation.  ’The  fact  is,  of  course, 
that  these  indirect  air  carriers  may  op¬ 
erate  only  with  the  authorization  of  the 
Board,  and  that  they  are  not  exempt 
from  rate  regulation  or  the  tariff  re¬ 
quirements  of  the  Act.  The  rule  will  not 
change  the  operations  of  the  forwarders, 
but  will  merely  require  them  to  submit 
with  their  tariff  filings  the  supporting 
information  needed  to  facilitate  eco¬ 
nomic  analyses  by  shippers,  by  direct 
carriers,  and  by  the  Board,  all  of  whom 
have  an  interest  in  the  rates  being 
proposed. 

With  the  growth  of  air  cargo  generally 
and  freight  forwarder  participation  in 
particular,*  it  has  become  increasingly 
important  that  the  means  for  intelli¬ 
gent  assessment  of  rate  changes  be  filed 
with  tariff  submissions.  This  Is  espe¬ 
cially  true  with  respect  to  the  rates  of 
the  few  larger  forwarders  which  accoimt 
for  the  largest  share  of  forwarding  reve¬ 
nue.*  Competition  among  forwarders 
may  not  always  provide  a  sufficient  pro¬ 
tection  of  shipper  Interests  since  many 
markets  are  served  by  only  one  for¬ 
warder  and  in  other  markets  only  one 
forwarder  may  offer  a  particular  serv¬ 
ice  desired.'  'The  lack  of  a  consistent. 


*  Whether  the  extent  of  forwarder  partici¬ 
pation  Is  “only”  a  third  of  the  market,  as 
AFFA  would  have  It,  or  Is  as  much  as  40 
percent,  as  indicated  by  our  review  of  avail¬ 
able  data,  would  not  alter  our  conclusion 
that  the  shipping  public  Is  to  a  very  sub¬ 
stantial  extent  paying  forwarder  rates  rather 
than  direct  air  carrier  rates. 

*  Seventeen  forwarders  with  revenues  6f 
$5  million  or  more  received  89  percent  of  the 
forwarding  revenues  In  1970,  according  to 
Asiatic,  et  al. 
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direct  relationship  between  forwarder 
rates  and  the  rates  of  the  direct  carriers 
also  renders  control  over  the  latter  an 
insufficient  protection  for  persons  using 
forwarder  service.  Even  if  the  rates 
varied  directly,  the  filing  of  supporting 
data  would  be  needed  in  any  event  to 
verify  those  cases  where  a  pass-through 
of  a  change  in  direct  charges  is  used  to 
justify  a  change  in  forwarder  rates. 
Finally,  the  Board  has  experienced  a 
number  of  complaints  by  competing  di¬ 
rect  and  indirect  carriers  against  for¬ 
warder  tariffs,  the  processing  of  which 
has  been  hampered  by  the  absence  of 
adequate  economic  Justification  accom¬ 
panying  the  tariff. 

While  some  forwarders  have  alleged 
that  the  rule  would  impose  an  undue 
burden  ui>on  them,  we  cannot  find  that 
furnishing  the  data  and  information  re¬ 
quired  to  support  tariff  filings  would  re¬ 
sult  in  any  hardship  for  the  larger 
forwarders.  It  would  appear  that  the 
forwarders’  own  business  interests  would 
require  them  to  perform  the  research 
and  forecasting  necessary  to  estimate 
the  costs  of  service  and  the  effect  of  new 
or  changed  rates  upon  their  traffic  and 
revenues,  even  if  this  information  did 
not  have  to  be  supplied  to  the  Board, 
and  surely  they  would  need  at  least  a 
sample  of  the  rates  for  the  pairs  of 
points  between  which  new  or  changed 
tariff  matter  would  apply.  The  extent 
to  which  a  negotiated  rate  might  not  be 
economically  justified  would  also  appear 
to  be  a  matter  of  concern  to  the  for¬ 
warder,  as  well  as  other  interested  par¬ 
ties,  although  the  rule  does  not  purport 
to  limit  the  reasons  which  may  be  ad¬ 
duced  for  a  tariff  filing,  but  only  sete 
forth  the  information  and  data  which 
are  required  to  be  supplied  with  the  fil¬ 
ings.  It  is  true  that  preparing  and  as¬ 
sembling  such  material  in  the  form  set 
forth  in  the  rule  could  require  some  ad¬ 
ditional  paperwork,  but  it  remains  our 
belief  that  the  benefits  to  be  derived 
from  the  supporting  data  of  the  larger 
forwarders  outweigh  the  burden  on 
them  of  filing  this  information  with  the 
Board. 

On  the  other  hand,  this  additional 
overhead  item  assumes  a  greater  im¬ 
portance  for  the  numerous  smaller 
operators,  since  the  opportunities  for 
spreading  this  administrative  time  and 
expense  decrease  with  the  size  of  the 
business.  Further,  the  benefits  to  be  de¬ 
rived  from  the  imposition  of  the  require¬ 
ment  are  much  narrower  in  the  case  of 
the  smaller  forwarders  in  view  of  the 
limited  percentage  of  the  service  they 
provide:  the  businesses  with  annual  for¬ 
warder  revenues  of  less  than  $5  million 
which  compromise  over  90  percent  of  the 
forwarder  companies  account  for  but  ten 
percent  of  forwarder  revenues.  For  these 
reasons,  the  Board  adheres  to  its  tenta¬ 
tive  view,  expressed  in  the  notice,  that 
the  requirement  to  furnish  economic 
data  and  rate  comparisons  should  be 
limited  to  those  larger  forwarders  with 
annual  revenues  from  forwarder  opera¬ 
tions  of  $5  million  or  more.  In  oiir  judg¬ 
ment,  the  $5  million  figure  represents  an 
appropriate  cut-off  point  which  balances 


the  benefits  of  reasonably  broad  cover¬ 
age  of  forwarder  traffic  against  the  bur¬ 
den  of  filing. 

We  believe  that  the  benefit-bmden 
criteria  should  be  controlling  at  this 
time  and  so  will  not  now  adopt  Tiger’s 
suggestion  to  extend  §  221.165  (b)  and 
(c)  to  a  forwarder’s  tariff  which  applies 
to  20  percent  of  its  volume,  even  if  an¬ 
nual  gross  revenues  are  xmder  $5  mil¬ 
lion.  By  the  same  token,  using  payments 
to  direct  carriers  as  a  measure  of  for¬ 
warder  size  would  relate  the  exclusion 
less  closely  to  ability  to  absorb  the  bur¬ 
den  and,  according  to  its  proponent, 
Asiatic  et  al.,  would  reduce  the  number 
of  reporting  forwarders  from  17  to  11, 
while  P-I-E’s  suggested  cut-off  of  $30 
million  in  revenues  would  leave  only  two 
forwarders  subject  to  the  rule.  Asiatic’s 
alternative  suggestion  of  excluding  rev¬ 
enues  from  shipments  transported  for 
the  military  or  on  government  bills  of 
lading  would  make  coverage  of  the  rule 
depend  on  the  identity  of  the  user  of  the 
service,  rather  than  on  any  burden  on 
the  forwarder,  and  must  also  be 
rejected,* 

AFFA  has  also  ccmtended  that  for¬ 
warder  rate  standards  and  guidelines 
would  have  to  be  established  befOTe  the 
proposed  rule  is  adopted,  and  that  an 
evidentiary  proceeding  to  determine  the 
proper  role  of  freight  forwarders  would 
also  have  to  precede  adoption  of  the  rule. 
However,  the  scope  of  this  rule  making 
proceeding  is  confined  to  the  question 
whether  forwarders  should  be  required 
to  furnish  certain  material  of  a  natiire 
now  filed  by  other  carriers  with  their 
tariffs.  It  would  be  premature  to  formu¬ 
late  detailed,  precise  standards  for  for¬ 
warders  while  standards  which  may  be 
used  for  evaluating  tariff  filings  by  direct 
carriers  are  in  issue  in  the  “Domestic 
Air  Freight  Rate  Investigation,”  Docket 
22859,  yet  there  is  no  reason  for  inter¬ 
ested  persons  and  the  Board  to  be  de¬ 
prived  of  factual  information  relating 
to  forwarder  tariffs  pending  the  further 
development  of  standards.  Further,  the 
minimal  burden  the  rule  would  impose 
on  those  forwarders  which  will  be 
charged  with  supplying  that  information 
is  hardly  a  reason  for  embarking  upon 
an  enquiry  into  the  role  of  forwarders, 
as  proposed  by  AFFA. 

In  consideration  of  the  foregoing  and 
of  the  reasons  adduced  in  the  Notice,  the 
Board  hereby  amends  Part  221  of  the 
Economic  Regulations  (14  CFR  Part 
221),  effective  April  5,  1973,  by  amend¬ 
ing  §  221.165(d)  (IXiil)  to  read  as  fol¬ 
lows: 


*As  Asiatic  et  ai.  contend,  where  miiitary 
aircraft  or  direct  air  carriers  paid  directiy 
by  MAC  are  used  as  the  underlying  carriers, 
the  revenues  are  not  considered  forwarder 
revenues.  However,  where  forwarder  opera¬ 
tions,  such  as  break-bulk  or  consolidation 
services,  are  performed  or  provided  for,  and 
the  Indirect  carrier  is  responsible  for  trans¬ 
portation  services,  the  revenues  are  forwarder 
revenues  even  if  a  government  bill  of  lading 
Is  used.  We  also  note  that  DOD  has  sup¬ 
ported  the  requirement  for  justification  of 
forwarder  rates  and  suggested  no  exceptions. 


§  221.165  Explanation  and  data  support¬ 
ing  tariff  changes  and  new  matter  in 
tariff  publications. 

«  •  •  •  • 

(d)  •  •  * 

(!)••• 

(ill)  By  air  freight  forwarders  or  in- 
ternationied  air  freight  forwarders,  as 
defined  in  Parts  296  and  297  of  this  sub¬ 
chapter,  whose  revenues  from  forwarder 
operations  during  their  most  recent  fis¬ 
cal  year  prior  to  the  filing  of  the  tariff 
publication  were  less  than  $5,000,000,  or 
*  •  •  •  • 

(Secs.  204(a),  403,  Federal  Aviation  Act  of 
1958,  as  amended,  72  Stat.  743,  758;  49  U.S.C. 
1324,  1373) 

By  the  Civil  Aeronautics  Board. 

[SEAL]  Harry  J.  Zink, 

Secretary. 

[PR  Doc.73^252  Filed  3-5-73:8:45  am) 


SUBCHAPTER  E— ORGANIZATION  REGULATIONS 

[Reg.  OR-69.  Arndt.  30 J 

PART  385— DELEGATIONS  AND  REVIEW 
OF  ACTION  UNDER  DELEGATION;  NON¬ 
HEARING 

Delegation  of  Authority  to  Director,  Bureau 
of  Operating  Rights,  To  Reject  or  Accept 
Travel  Group  Charter  Filings 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.C.,  on  the 
28th  day  of  February  1973. 

Section  372a.22(a)  of  the  Board’s 
Travel  Group  Charter  (TGC)  rule  (14 
CFR  372a.22(a) )  provides  that  the  char¬ 
ter  organizer  and  the  direct  air  carrier 
shall  jointly  file  with  the  Board’s  Sup- 
lementary  Services  Division,  Bureau  of 
Operating  Rights,  a  TGC  option  and  cer¬ 
tain  other  documents  and  to  wait  15  days 
after  such  filing  before  selling  or  offer¬ 
ing  to  sell  the  charter.  That  section  fur¬ 
ther  provides  that,  if  during  such  15-day 
period  the  charter  organizer  is  notified 
that  the  Board  has  rejected  such  filing 
for  noncompliance  with  the  part  (part 
372a)  then  the  may  not  market  the  TGC 
until  he  has  subsequently  been  notified 
by  the  Board  that  the  filing  has  been  ac¬ 
cepted.  Since  the  TGC  rule  was  adopted, 
the  Director,  Bureau  of  Operating 
Rights,  has  been  performing  these  Board 
functions,  as  we  intended,  but  we  have 
not  heretofore  formally  delegated  to  him 
the  requisite  authority.  The  within 
amendment  to  Part  385  of  our  Organiza¬ 
tion  Regulations  reflects  our  formaliza¬ 
tion  of  this  delegation  of  authority. 

Since  the  amendment  being  adopted 
herein  is  a  rule  of  agency  organization, 
the  Board  finds  that  notice  and  public 
procedure  are  not  required,  and  the  rule 
may  be  made  effective  immediately. 

In  consideration  of  the  foregoing,  the 
Board  hereby  amends  §  385.13  of  the 
Organization  Regulations  (14  CFR  Part 
385),  effective  February  28,  1973,  by  add¬ 
ing  a  new  paragraph  (ff ) ,  the  section  as 
amended  to  read  in  part  as  follows: 

§  385.13  Driegation  to  the  Director,  Bu¬ 
reau  of  Operating  Rights. 

0  0  0  0  0 
(ff )  Reject  or  accept  travel  group  char- 
terfilings  made  pursuant  to  S  372.22(a)  of 
Part  372a  of  this  chapter. 
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(Sec.  204(a).  Federal  Aviation  Act  of  1058, 
as  amended.  72  Stat.  743;  40  VS.C.  1324.  Re¬ 
organization  Plan  No.  3  of  1961,  75  Stat.  837, 
26  FR  5989;  40  U.S.C.  1324  (note)  ) 

By  the  Civil  Aeronautics  Board. 

Harry  J.  Zink, 

Secretary. 

[FR  Doc.73-4253  Filed  3-6-73;8:45  am] 

Title  16— Commercial  Practices 

CHAPTER  I — FEDERAL  TRADE 
COMMISSION 

[Docket  No.  C-2347] 

PART  13 — PROHIBITED  TRADE 
PRACTICES 

Davis  Carpet  Mills,  Inc.  et  al. 

Subpart — Importing,  manufacturing, 
selling,  or  transporting  flammable  wear: 

§  13.1060  Importing,  manufacturing, 
selling,  or  transporting  flammable  wear. 

(Sec.  6.  38  SUt.  721;  15  U.S.C.  46.  Interpret  or 
apply  sec.  6. 38  Stat.  719,  as  amended,  67  Stat. 
Ill,  as  amended;  16  UR.C.  45,  1191)  [Cease 
and  desist  order,  Davis  Carpet  Mills,  Inc.  et 
al..  ElUJay,  Oa.,  Docket  No.  C-2347,  Jan.  30, 
1973] 

In  the  Matter  of  Davis  Carpet  Mills,  Inc., 
a  Corporation,  Davis  Tile  Co.,  Inc., 
a  Corporation,  and  Ralph  T.  Davis, 
Individually  and  as  an  Officer  of  the 
Said  Corporations 

•  Consent  order  requiring  an  Ellijay,  Ga.. 
seller  and  manufacturer  of  carpets  and 
rugs,  among  other  things  to  cease  manu- 
factiming  for  sale,  selling,  importing,  or 
distributing  any  product,  fabric,  or  re¬ 
lated  material  which  fails  to  conform  to 
an  applicable  standard  of  flammability 
or  regulation  issued  under  the  provisions 
of  the  Flammable  Fabrics  Act.  as 
amended. 

The  order  to  cease  and  desist,  includ¬ 
ing  further  order  requiring  report  of 
compliance  therewith,  is  as  follows: 

It  is  ordered.  That  respondents  Davis 
Tile  Co.,  Inc.,  a  corporation,  Its  suc¬ 
cessors  and  assigns,  and  its  officers, 
Davis  Carpet  Mills,  Inc.,  a  corporation. 
Its  successors  and  assigns,  and  its  of¬ 
ficers,  and  respondent  Ralph  T.  Davis, 
individually  and  as  an  ofiQcer  of  said 
corporations  and  respondents’  agents, 
representatives,  and  employees  directly 
or  through  any  corporation,  subsidiary, 
division,  or  other  device,  do  forthwlto 
cease  and  desist  from  manufacturing 
for  sale,  selling,  offering  for  sale,  in  com¬ 
merce,  or  Importing  into  the  United 
States,  or  Introducing,  delivering  for  in- 
troducticm.  transporting  or  causing  to  be 
transported  in  commerce,  or  selling  or 
delivering  after  sale  or  shipment  in  com¬ 
merce,  any  product,  fabric  or  related 
material:  or  manufacturing  for  sale, 
selling  or  offering  for  sale,  any  product 
made  of  fabric  or  related  material  which 
has  been  shipped  or  received  in  com¬ 
merce,  as  “commerce”,  “product”,  fab¬ 
ric”.  and  “related  material”  are  defined 
in  the  Flammable  Fabrics  Act,  as  amend¬ 
ed,  which  product,  fabric  or  related  ma¬ 
terial  fails  to  conform  to  an  applicable 
standard  or  regulation  continued  in  ef¬ 
fect,  issued  or  amended  under  the  pro¬ 
visions  of  the  aforesaid  Act. 


It  is  further  ordered.  That  respondents 
notify  all  of  their  customers  who  have 
purchased  or  to  whom  have  been  de¬ 
livered  the  products  which  gave  rise 
to  this  complaint,  of  the  flammable  na¬ 
ture  of  said  products  and  effect  the  re¬ 
call  of  said  products  from  such 
customers. 

It  is  further  ordered.  That  the  respond¬ 
ents  herein  either  process  the  products 
which  gave  rise  to  the  complaint  so  as  to 
bring  them  into  conformance  with  the 
applicable  standard  of  flammability  un¬ 
der  the  Flammable  Fabrics  Act,  as 
amended,  or  destroy  said  products. 

It  is  further  ordered.  That  the  pro¬ 
visions  of  this  order  with  respect  to  cus¬ 
tomer  notification,  recall  and  processing 
or  destruction  shall  be  applicable  to  your 
products  made  in  style  “Princess”  carpet 
tiles  in  colors  “Lilac  Pink”  and  “Orange 
Flame”  as  designated  in  subparagraph 
1  of  paragraph  2  of  the  complaint  giving 
rise  to  this  order  and  any  subsequent 
products  made  in  any  style  or  any  color, 
and  determined  to  be  in  violation  of  the 
Flammable  Fabrics  Act,  as  amended, 
prior  to  the  date  of  acceptance  by  the 
Commission,  of  the  final  compliance 
report. 

It  is  further  ordered.  That  respond¬ 
ents  herein  shall,  within  ten  (10)  days 
after  service  upon  them  of  this  order, 
file  with  the  Commission  a  special  re¬ 
port  in  writing  setting  forth  the  re^nd- 
ents'  intentions  as  to  compliance  with 
this  order.  This  special  reiiort  shall  also 
advise  the  Commission  fully  and  spe¬ 
cifically  concerning:  (1)  The  Identity 
of  the  products  which  gave  rise  to  the 
complaint,  (2)  the  Identity  of  the  piu*- 
chasers  of  said  products,  (3)  the  amoimt 
of  said  products  on  himd  and  in  the 
channels  of  commerce,  (4)  any  action 
taken  and  any  further  actions  proposed 
to  be  taken  to  notify  customers  of  the 
flammability  of  said  products  and  effect 
the  recall  of  said  products  from  cus¬ 
tomers,  and  of  the  results  thereof,  (5) 
any  disposition  of  said  products  since 
March  7,  1972,  and  (6)  any  action  taken 
or  proposed  to  be  taken  to  bring  said 
products  into  conformance  with  the  ap¬ 
plicable  standard  of  flammability  imder 
the  Flammable  Fabrics  Act,  as  amended, 
or  to  destroy  said  products,  and  the  re¬ 
sults  of  such  action.  Respondents  will 
submit  «ith  their  report,  a  complete 
description  of  each  style  of  carpet  or 
rug  currently  in  inventory  or  production. 
Upon  request,  respondents  will  forward 
to  the  Commission  for  testing,  a  sample 
of  any  such  carpet  or  rug. 

It  is  further  ordered.  That  respond¬ 
ents  notify  the  Commission  at  least  30 
days  prior  to  any  proposed  change  in 
the  corporate  respondents  such  as  dis¬ 
solution,  assignment,  or  sale  resulting  in 
the  emergence  of  a  successor  corpora¬ 
tion  or  successor  corporations,  the  crea¬ 
tion  or  dissolution  of  subsidiaries  or  any 
other  change  in  the  corporations  which 
may  affect  compliance  obligations  aris¬ 
ing  out  of  the  order. 

It  is  further  ordered.  That  the  respond¬ 
ent  corporations  shall  forthwith  distrib¬ 
ute  a  copy  of  this  order  to  each  of  their 
operating  divisions. 


It  is  further  ordered.  That  the 
individual  respondent  named  herein 
promptly  notify  the  Commission  of  the 
discontinuance  of  his  present  business 
or  employment  and  of  his  afl&liation 
with  a  new  business  or  emplosonent.  Such 
notice  shall  Incude  respondent’s  current 
business  or  employment  in  which  he  is 
engaged  as  well  as  a  description  of  his 
duties  and  responsibilities. 

It  is  further  ordered.  That  the  re¬ 
spondents  herein  shall,  within  sixty  (60) 
days  after  service  upon  them  of  this 
order,  file  with  the  Commission  a  report 
in  writing  setting  forth  In  detail  the 
manner  and  form  in  which  they  have 
complied  with  this  order. 

Issued:  January  30, 1973. 

By  the  Commissicm. 

[seal]  Charles  A.  Tobin, 

Secretary. 

[FR  Doc.73-4222  Filed  3-6-73;8;45  am] 


[Docket  No.  C-2350] 

PART  13— PROHIBITED  TRADE 
PRACTICES 

J.  C.  Penney  Company,  Inc. 

Subpart — Advertising  falsely  or  mis¬ 
leadingly:  §  13.170  Qualities  or  prop¬ 
erties  of  product  or  service:  13.176- 
40  Flre-extinguishlng  or  fire-resistant. 
Subpart — ^Misrepresenting  oneself  and 
goods — (joods:  S  13.1710  Qualities  or 
properties. 

(Sec.  6,  38  Stat.  721;  16  UR.C.  46.  Interprets 
or  applies  sec.  5,  38  Stat.  719,  as  amended; 
16  un.C.  45)  [Cease  and  desist  order,  J.  C. 
Penney  Company.  Inc.,  New  York,  N.Y., 
Docket  No.  C-2359,  Feb.  2, 1973] 

In  the  Matter  of  J.  C.  Penney  Company, 
Inc.,  a  Corporation. 

Consent  order  requiring  the  nation’s 
second  largest  retailing  organization  lo¬ 
cated  in  New  York  City,  among  other 
things  to  cease  representing  that  cer¬ 
tain  of  their  merchandise.  Including 
mattress  pads  and  covers,  sheets,  pillow 
cases,  and  protectors,  are  flame-retard¬ 
ant  or  have  been  treated  with  a  flame 
retardant  finish. 

The  order  to  cease  and  desist.  Includ¬ 
ing  further  order  requiring  report  of 
compliance  therewith.  Is  as  follows: 

It  is  ordered.  That  respondent  J.  C. 
Penney  Company,  Inc.,  a  corporation,  its 
successors  and  assigns  and  respondent’s 
officers,  agents,  representatives  and  em¬ 
ployees  directly  or  through  any  corpora¬ 
tion,  subsidiary,  division,  or  other  device 
in  connection  with  the  advertising,  of¬ 
fering  for  sale,  sale  and  distribution  of 
mattress  pads,  mattress  covers,  sheets, 
pillow  cases,  and  pillow  protectors,  in 
commerce,  as  “commerce”  Is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from  repre¬ 
senting  directly  or  Indirectly  that  said 
products  are  flame  retardant,  or  have 
been  treated  with  a  flame  retardant  fin¬ 
ish,  and  from  utilizing  any  words  or 
depictions  of  similar  Import  or  meaning 
in  connection  therewith,  unless  all  un¬ 
covered  or  exposed  parts  (except  sewing 
threads)  will  retard  and  resist  flame. 
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flare,  and  smouldering,  or  have  been 
treated  with  a  flnlsh  which  will  retard 
and  resist  flame,  flare,  and  smouldering. 

It  is  further  ordered,  TTiat  in  all  in¬ 
stances  where  respondent  represents  said 
products  to  be  flame  retardant  or  treated 
with  a  flame  retardant  flnish,  that  warn¬ 
ings  be  provided  in  or  on  the  packaging 
In'lnimediate  conjunction  with  said  rep¬ 
resentations  and  in  type  or  lettering  of 
equal  size  and  conspicuousness,  and  on 
a  label  affixed  to  the  products  securely 
and  with  sufficient  permanency  to  re¬ 
main  in  a  conspicuous,  clear,  and  plainly 
legible  condition,  of  any  danger  from 
flammability  which  may  result  if  these 
products  be  dry  cleaned  or  washed  by 
other  than  the  recommended  means  or 
in  excess  of  a  stated  number  of  times. 

It  is  further  ordered,  ntiat  respondent 
make  every  reasonable  effort  to  immedi¬ 
ately  notify  in  writing  all  of  its  custom¬ 
ers  who  have  purchased  or  to  whom  have 
been  delivered  the  mattress  pad  which 
gave  rise  to  this  complaint  to  alert  them 
to  the  fact  that  the  top,  bottom,  and 
skirt  portions  of  such  pad  had  been 
treated  with  a  flame  retardant  chemical, 
but  that  the  binding  tape  portion,  which 
Joins  the  top  of  the  pad  to  the  skirt  por¬ 
tion,  may  have  not  in  some  cases  have 
been  so  treated:  therefore,  pxirchasers 
should  not  expect  complete  protection 
against  all  types  of  flames. 

It  is  further  ordered,  Tliat  respondent 
notify  the  Commission  at  least  30  days 
prior  to  any  proposed  changes  in  the 
corporate  respondent  such  as  dissolution, 
assignment,  or  sale  resulting  in  the  emer¬ 
gence  of  a  successor  corporation,  the  cre¬ 
ation  or  dissolution  of  subsidiaries  or  any 
other  changes  in  the  corporation  which 
may  affect  compliance  obligations  aris¬ 
ing  out  of  the  order. 

It  is  further  ordered.  That  respondent 
deliver  a  copy  of  this  order  to  cease  and 
desist  to  all  personnel  of  respondent  re- 
q;>onsible  for  the  preparation,  creation, 
production,  or  publication  of  advertising, 
packaging,  or  labeling  of  all  products 
covered  by  this  order. 

It  is  further  ordered.  That  respondent 
herein  shall,  within  sixty  (60)  days  after 
service  upon  it  of  this  order,  file  with  the 
Commission  a  report,  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  they  have  complied  with  this  order. 

Issued:  February  2, 1973. 

By  the  Commission. 

[siALl  Virginia  M.  Harding, 

Acting  Secretary. 

IFR  Doc.73-4225  Plied  3-5-73;8:45  am] 

[Docket  No.  C-2348] 

PART  13 — PROHIBITED  TRADE 
PRACTICES 

K  &  J  Carpets  et  al. 

Subpart — Importing,  manufacturing, 
selling,  or  transporting  flammable  wear, 
1  13.1060  Importing,  manufactmdng, 
selling,  or  transporting  flammable  wear. 

(See.  6,  38  Stat.  721;  18  UB.C.  48.  Interpret  or 
apply  sec.  8, 38  Stat.  719,  as  amended,  67  Stat. 
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111,  as  amended;  15  U.S.C.  45,  1191)  (Cease 
and  desist  order,  K  &  J  Carpets  et  al.,  Dalton, 
Oa.,  Docket  No.  C-2348,  Jan.  30,  1973] 

In  the  Matter  of  K  &  J  Carpets,  a  Part¬ 
nership,  and  James  A.  Kittle  and 
Dennis  L.  Jackson,  Individually  and 
as  Copartners  Trading  as  K  &  J 
Carpets 

Consent  order  requiring  a  Dalton,  Ga., 
manufacturer  and  seller  of  carpets  and 
rugs,  among  other  things  to  cease  manu¬ 
facturing  for  sale,  selling,  importing,  or 
distributing  any  product,  fabric,  or  re¬ 
lated  material  which  fails  to  conform 
to  an  applicable  standard  of  flammability 
or  regiUatlon  issued  imder  the  provisions 
of  the  Rammable  Fabrics  Act,  as 
amended. 

The  order  to  cease  and  desist,  includ¬ 
ing  further  order  requiring  reix>rt  of 
compliance  therewith,  is  as  follows: 

It  is  ordered.  That  respondents  K  &  J 
Carpets,  a  partnership,  and  James  A  Kit¬ 
tle  and  Dennis  L.  Jackson,  individually 
and  as  copartners  trading  and  doing 
business  as  K  fc  J  Carpets,  or  imder  any 
other  name  or  names,  their  successors 
and  assigns,  and  respondents’  represent¬ 
atives,  agents,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  other  device,  do  forthwith 
cease  and  desist  fixmi  manufacturing  for 
sale,  selling,  offering  for  sale,  in  com¬ 
merce.  or  importing  into  the  United 
States,  or  introducing,  delivering  for  in¬ 
troduction.  transporting  or  causing  to  be 
transported  in  commerce,  or  selling  or 
delivering  after  sale  or  shipment  in  com¬ 
merce.  any  product,  fabric,  or  related 
material;  or  manufacturing  for  sale, 
selling,  or  offering  for  sale,  any  prod¬ 
uct  made  of  fabric,  or  related  material 
which  has  been  shipped  or  received  in 
commerce  as  “commerce,”  “product,” 
"fabric,”  and  "related  material”  are  de¬ 
fined  in  the  Flammable  Fabrics  Act.  as 
amended,  which  product,  fabric,  or  re¬ 
lated  material  fails  to  conform  to  an  ap¬ 
plicable  standard  or  regulation  continued 
in  effect.  Issued,  or  amended  imder  the 
provisions  of  the  aforesaid  Act. 

It  is  further  ordered.  That  respondents 
notify  all  of  their  customers  who  have 
purchased  or  to  whom  have  been  deliv¬ 
ered  the  products  which  gave  rise  to  this 
complaint,  of  the  flammable  nature  of 
said  products  and  effect  the  recall  of 
said  products  from  such  customers. 

It  is  further  ordered.  That  the  re¬ 
spondents  herein  either  process  the  prod¬ 
ucts  which  gave  rise  to  the  complaint  so 
as  to  bring  them  into  conformance  with 
the  applicable  standard  of  flammability 
under  the  Flammable  Fabrics  Act,  as 
amended,  or  destroy  said  products. 

It  is  further  ordered.  That  respondents 
herein  shall,  within  ten  (10)  days  after 
service  upon  them  of  this  order,  file  with 
the  Commission  a  special  report  in  writ¬ 
ing  setting  forth  the  respondents’  inten¬ 
tions  as  to  compliance  with  this  order. 
This  special  report  shall  also  advise  the 
Commission  fully  and  specifically  con¬ 
cerning  (1)  the  identity  of  the  products 
which  gave  rise  to  the  complaint,  (2) 
the  identity  of  the  purchasers  of  said 
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products,  (3)  the  amount  of  said  prod¬ 
ucts  on  hand  and  in  the  channels  of 
commerce,  (4)  any  action  taken  and  any 
further  actions  proposed  to  be  taken  to 
notify  customers  of  the  flammability  of 
said  products  and  effect  the  recall  of  said 
products  from  customers,  and  the  results 
thereof,  (5)  any  disposition  of  said  prod¬ 
ucts  since  August  31,  1972,  and  (6)  any 
action  taken  or  proposed  to  be  taken  to 
bring  said  products  into  conformance 
with  the  applicable  standard  of  flamma¬ 
bility  under  the  Flammable  Fabrics  Act, 
as  amended,  or  to  destroy  said  products, 
and  the  results  of  such  action.  Respond¬ 
ents  will  submit,  with  their  report,  a 
complete  description  of  each  style  of  car¬ 
pet  or  rug  currently  in  Inventory  or  pro¬ 
duction.  Upon  request,  respondents  will 
forward  to  the  Commission  for  testing  a 
sample  of  any  such  carpet  or  rug. 

It  is  further  ordered.  That  the 
Individual  respondents  named  herein 
promptly  notify  the  Commission  of  the 
discontinuance  of  their  present  business 
or  emplo3rment  and  of  their  affiliation 
with  a  new  business  or  employment. 
Such  notice  shall  include  Individual  re¬ 
spondents’  current  business  or  employ¬ 
ment  in  which  they  are  engaged  as  well 
as  a  description  of  their  duties  and 
responsibilities. 

It  is  further  ordered.  That  the  re¬ 
spondents  herein  shall,  within  sixty  (60) 
days  after  service  upon  them  of  this 
order,  file  with  the  Commission  a  report 
in  writing  setting  forth  in  detail  the 
manner  and  form  in  which  they  have 
complied  with  this  order. 

Issued:  January  30, 1973. 

By  the  Commission. 

[seal]  Charles  A.  Tobin, 

Secretary. 

[FR  Doc.73-4224  Filed  3-5-73:8:45  am] 


(Docket  No.  C-23491 

PART  13— PRDHIBITED  TRADE 
PRACTICES 

Michael  Yaccarino  and  Reno’s  Auto  Sales 

Subpart — Advertising  falsely  or  mis¬ 
leadingly:  S  13.73  Formal  regulatory  and 
statutory  requirements:  13.73-92  Truth 
in  Lending  Act;  9  13.155  Prices:  13.155- 
95  Terms  and  conditions;  13.155-95 (a) 
Truth  in  Lending  Act.  Subpart — Mis¬ 
representing  oneself  and  goods — Goods: 
9  13.1623  Formal  regulatory  and  statu¬ 
tory  requirements:  13.1623-95  Truth  in 
Lending  Act; — Prices:  9  13.1823  Terms 
and  conditions:  13.1823-20  Truth  in 
Lending  Act.  Subpart — Neglecting,  un¬ 
fairly  or  deceptively,  to  make  material 
disclosure:  9  13.1852  Formal  regulatory 
and  statutory  requirements:  13.1852-75 
Truth  in  Lending  Act;  9  13.1905  Terms 
and  conditions:  13.19<)5-50  Sales  con¬ 
tract;  13.1905-60  Truth  in  Lending  Act. 

(Sec.  6,  38  Stat.  721;  16  UJ3.C.  46.  Interpret 
or  apply  sec.  8,  38  Stat.  719,  as  amended,  82 
Stat.  146, 147;  16  UJB.C.  46, 1601-1606)  [Cease 
and  desist  order,  Michael  Taccaiino  Va 
Reno’s  Auto  Sales,  Neptune,  N.J.,  Docket  No. 
C-2349,  Feb.  1, 1973] 
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In  the  Matter  of  Michael  Yaccarino.  an 
Individual  Doing  Business  as  Reno’s 
Auto  Sales 

Consent  order  requiring  a  Neptune. 
N.J.,  seller  and  distributor  of  used  auto¬ 
mobiles,  among  other  things  to  cease 
\iolating  the  Truth  in  Lending  Act  hy 
failing  to  disclose  to  consiuners,  in  con¬ 
nection  with  the  extension  of  consumer 
credit,  such  information  as  required  by 
Regulation  Z  of  the  said  Act.  R^xmdent 
is  further  required  to  provide  his  cus¬ 
tomers  who  speak  and  read  only  Spanish 
aith  contracts  and  credit  cost  disclosures 
printed  in  Spanish. 

The  order  to  cease  and  desist,  includ¬ 
ing  further  order  requiring  report  of 
compliance  therewith,  is  as  follows: 

I.  It  is  ordered.  That  respondent 
Michael  Yaccarino,  an  individual  doing 
business  as  Reno’s  Auto  Sales,  and  re¬ 
spondent’s  agents,  representatives,  rai- 
ployees,  successors,  and  assigns,  directly 
or  through  any  corporate  or  other  device 
or  imder  any  other  name  in  connection 
with  any  consumer  credit  sale,  as  “con¬ 
sumer  credit’’  and  “credit  sale’’  are  de¬ 
fined  in  Regulation  Z  (12  CFR  Part  226) 
of  the  Truth  in  Lending  Act  (Public  Law 
90-321,  15  U.S.C.  1601  et  seq.)  do  forth¬ 
with  cease  and  desist  from: 

1.  Failing  to  use  the  term  “cash  down- 
payment’’  to  describe  the  downpayment 
in  money  made  in  connection  with  the 
credit  sede,  as  required  by  §  226.8(c)  (2) 
of  Regulation  Z. 

2.  Failing  to  use  the  term  “unpaid 
balance  of  cash  price’’  to  describe  the 
difference  between  the  cash  price  and 
the  total  downpayment  as  required  by 
S  226.8(c)  (3)  of  Regulation  Z. 

3.  Failing  to  use  the  term  “amount  fi¬ 
nanced’’  to  describe  the  amount  of  credit 
extended  as  required  by  §  226.8(c)  (7)  of 
Regulation  Z. 

4.  Failing  in  some  instances  to  use  the 
term  “finance  charge’’  to  describe  the 
siun  of  all  charges  required  by  S  226.4  of 
Regulation  Z  to  be  included  therein,  as 
required  by  §  226.8(c)  (8)  (i)  of  R^ula- 
ti<»iZ. 

5.  Failing  to  disclose  the  sum  of  the 
cash  price,  all  charges  which  are  in¬ 
cluded  in  the  amount  financed  but  which 
are  not  part  of  the  finance  charge,  and 
failing  in  some  instances  to  describe  that 
sum  as  the  “deferred  payment  price,’’  as 
required  by  S  226.8(c)  (8)  (ii)  of  Regula¬ 
tion  Z. 

6.  Failing  in  some  Instances  to  use  the 
term  “annual  perc^tage  rate’’  to  ex¬ 
press  the  rate  of  finance  charge  as  re¬ 
quired  by  S  226.8(b)  (2)  of  Regulation  Z. 

7.  Failing  to  disclose  the  annual  per¬ 
centage  rate  computed  in  accordance 
with  S  226.8(b)  (2)  of  Regulation  Z. 

8.  Failing  to  use  the  term  “total  of 
payments’’  to  describe  the  sum  of  the 
payments  scheduled  to  repay  the  in¬ 
debtedness  as  required  by  S  226.8(b)  (3) 
of  Regulatlcm  Z, 

9.  Failing  to  identify  the  method  of 
computing  any  unearned  portion  of  the 
finance  charge  in  the  event  of  prepay- 
m^t  of  the  obligation,  as  reqiiired  by 
S  226.8(b)  (7)  of  Regulation  Z. 


10.  Failing  to  make  full  disclosure  be¬ 
fore  the  transactlrm  is  consummated 
and  to  furnish  the  customers  with  a 
duplicate  of  the  instrument  or  a  state¬ 
ment  by  which  the  required  disclosures 
are  made,  as  required  by  $  226.8(a)  of 
Regulation  Z. 

11.  Failing  to  print  the  term  “finance 
charge’’  more  conspicuously  than  other 
terminology  where  such  term  is  required 
to  be  used,  as  required  by  §  226.6(a)  of 
Regulation  Z. 

12.  Failing  to:  (a)  Obtain  a  specific 
dated  and  separately  signed  affirmative 
written  indication  of  the  customer’s  de¬ 
sire  for  credit  life  insurance  to  be  writ¬ 
ten  in  connection  with  its  credit  sale,  and 
(b)  disclose  the  cost  of  such  insurance 
to  the  customer  in  the  insurance  au¬ 
thorization  signed  by  the  customer,  as 
required  by  §  226.4(a)  (5)  of  Regula¬ 
tion  Z. 

13.  Failing  to  furnish  a  clear,  con¬ 
spicuous,  and  specific  statement  in  writ¬ 
ing  setting  forth:  (a)  The  cost  of  insiu*- 
ance  against  loss  or  damage  to  the  prop¬ 
erty  purchased  which  is  written  in  con¬ 
nection  with  the  credit  transaction,  and 
(b)  the  privilege  of  the  customer  to 
choose  the  person  through  whom  the  in¬ 
surance  is  to  be  obtained,  as  required  by 
§  226.4(a)  (6)  of  Regulation  Z. 

14.  Failing  to  properly  identify  the 
creditor  as  reqxiired  by  §  226.8(a)  of  Reg¬ 
ulation  Z. 

15.  Failing  to  comply  with  §  226.6(k) 
of  Regulation  Z  by  continuing  to  use 
printed  retail  in  stallment  contract  forms 
subsequent  to  December  31,  1969,  which 
did  not  conform  to  the  specific  disclosure 
requirements  of  Regulation  Z. 

16.  Failing,  in  any  consumer  credit 
transaction  or  advertisement,  to  make  all 
disclosures  determined  in  accordance 
with  §§  226.4  and  226.5  of  Regulation  Z, 
in  the  manner,  form,  and  amoimt  re¬ 
quired  by  §S  226.6,  226.7,  226.8,  226.9,  and 
226.10  of  Regulation  Z. 

It  is  further  ordered.  That  respondent 
prominently  displayed  no  less  than  two 
signs  on  the  premises  which  will  clearly 
and  conspicuously  state  that  a  customer 
must  receive  a  complete  copy  of  the  con¬ 
sumer  credit  cost  disclosures,  as  required 
by  the  Truth  In  Lending  Act,  in  any 
transaction  consummated. 

Order 

II.  It  is  further  ordered.  That  respond¬ 
ent,  Michael  Yaccarino,  an  indl^dual 
doing  business  as  Reno’s  Auto  Sales,  and 
respondent’s  agents,  representatives  and 
employees,  and  their  successors  and  as¬ 
signs,  directly  or  through  any  corporate 
or  other  device  or  imder  any  other  name 
or  names,  in  connection  with  the  adver¬ 
tising,  offering  for  sale,  sale  and  distri¬ 
bution  of  used  automobiles  in  commerce, 
as  “commerce”  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  failing  to  provide 
customers  who  speak  and  read  only 
Spanish  with  contracts  and  credit  cost 
disclosures  printed  in  Spanish. 

It  is  further  ordered.  That  respond¬ 
ent  deliver  a  copy  of  this  order  to  cease 
and  desist  to  all  present  and  future 


personnel  of  respondent  engaged  in  the 
consummation  of  any  extension  of  con¬ 
sumer  credit  or  in  any  aspect  of  prepara¬ 
tion,  creation,  or  placing  of  advertising, 
and  that  respondent  seeing  a  signed 
statement  aclmowledglng  receipt  of  said 
order  from  each  such  person. 

It  is  further  ordered.  That  the  indi¬ 
vidual  respondent  named  herein 
promptly  notify  the  Conunisslon  of  the 
discontinuance  of  his  present  business  or 
employment  and  of  his  affiliation  with  a 
new  business  or  employment.  Such  notice 
shall  include  respondent’s  current  busi¬ 
ness  or  employment  in  which  he  is  en¬ 
gaged  as  well  as  a  description  of  his 
duties  and  responsibilities. 

It  is  further  ordered.  That  respond¬ 
ents  notify  the  Commission  at  least  30 
days  prior  to  any  proposed  change  in  the 
con^orate  respondent  such  as  dissolu¬ 
tion,  assignment,  or  sale  resulting  in  the 
emergence  of  a  successor  corporation,  the 
creation  or  dissolution  of  subsidiaries  or 
any  other  change  in  the  corporation 
which  may  affect  compliance  obligations 
arising  out  of  the  order. 

It  is  further  ordered.  That  respond¬ 
ent  shall,  within  sixty  (60)  days  after 
service  upon  him  of  this  order,  file  with 
the  Commission  a  report  in  writing,  set¬ 
ting  forth  in  detail  the  manner  and  form 
in  which  he  has  complied  with  this  order. 

Issued:  February  1, 1973. 

By  the  Commission. 

[seal]  Charles  A.  Tobin, 

Secretary. 

[FR  Doc.73-4223  FUed  3-5-73:8:46  amj 


Tide  17 — Commodity  and  Securities 
Exchanges 

CHAPTER  II— SECURITIES  AND 
EXCHANGE  COMMISSION 

[Release  Nos.  33-5373,  34-10006,  35-17882, 
40-7673,  AS-1411 

PART  210— FORM  AND  CONTENT  OF  FI¬ 
NANCIAL  STATEMENTS,  SECURITIES 
ACT  OF  1933,  SECURITIES  EXCHANGE 
ACT  OF  1934,  PUBLIC  UTILITY  HOLD¬ 
ING  COMPANY  ACT  OF  1935,  AND  IN¬ 
VESTMENT  COMPANY  ACT  OF  1940 

Interpretations  and  Minor  Amendments 
Applicable  to  Certain  Revisions  of  Reg¬ 
ulation  S-X 

'The  Commission  adopted  amendments 
to  Regulation  S-X  (17  CFR  Part  210)  in 
Accounting  Series  Release  Nos.  125  (June 
23,  1972)  (37  FR  14591)  and  128  (Sep¬ 
tember  20,  1972)  (37  FR  20235)  in  which 
vsulous  sections  of  the  regulation  were 
extensively  revised.  The  amendments 
were  made  effective  with  respect  to  fi¬ 
nancial  statements  for  periods  ending 
on  or  after  December  31,  1972.* 
Subsequent  to  the  issuance  of  the  re¬ 
leases  a  number  of  inquiries  have  been 
received  by  the  staff  regarding  the  mean¬ 
ing  or  interpretation  of  new  terms,  in¬ 
structions  or  rules  in  the  revised 


>  The  effective  date  of  the  requirement  for 
compensating  balance  dlscloeure  waa  de¬ 
ferred  to  cover  periods  beginning  on  or  after 
Dec.  30,  1972  (Accounting  Series  Release  No. 
136)  (38  FR  1733). 
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regulations.  Interpretations  of  such 
items  on  the  basis  of  the  questions 
raised  are  given  in  Part  A  of  this  release. 
In  Part  B.  a  number  of  minor  amend¬ 
ments  have  been  adopted  to  correct 
errors  of  a  typographical  or  editorial  na¬ 
ture  which  have  been  noted  or  to  clarify 
certain  items. 

Part  A — Interpretations 

General.  Financial  statements,  notes 
and  schedules  filed  for  fiscal  periods 
ending  before  December  31,  1972,  the 
effective  date  specified  in  Accounting 
Series  Release  Nos.  125  and  128,  need  not, 
but  may  if  a  registrant  prefers,  be  con¬ 
formed  to  the  amendments  to  Regulation 
S-X  adopted  in  those  releases. 

In  instances  where,  because  of  the 
new  test  for  a  significant  subsidiary,  the 
separate  financial  statements  of  aiddi- 
tional  subsidiaries  are  required  in  filings 
which  had  not  been  required  in 
prior  filings  on  the  basis  of  the  old  tests 
of  significance,  the  requirements  in  the 
filing  forms  for  audited  financial  state¬ 
ments  of  such  subsidiaries  for  earlier 
periods  will  be  applicable.  However,  a 
request  for  waiver  of  the  audit  require¬ 
ment  for  the  financial  statements  for 
the  earlier  periods  will  be  considered  if 
such  requirement  is  impracticable  or 
would  cause  undue  hardship. 

Section  210.1-02. — Definitions  of  terms 
used  in  regulation  S-X.  In  making  the 
tests  for  significance  called  for  in  the 
definition  of  “significant  subsidiary”  in 
this  rule  the  proportionate  share  of  the 
assets  or  sales  of  the  subsidiary  after 
intercompany  eliminations  would  be 
compared  to  the  consolidated  assets  or 
sales  after  normal  intercompany  elimi¬ 
nations  but  without  elimination  of  the 
investments  and  advances  to  subsidiaries 
and  50  percent  or  less  owned  persons. 
With  respect  to  application  of  the  test  to 
unconsolidated  subsidiaries  or  other  per¬ 
sons  who  also  have  equity  Interests 
in  other  subsidiaries  or  other  per¬ 
sons,  the  proportionate  share  of  the 
assets  (in  lieu  of  the  investment  and 
advances)  or  of  sales  of  such  other  sub¬ 
sidiary  or  other  persons  should  not  be 
added  to  the  assets  or  sales  of  the  uncon¬ 
solidated  subsidiary  or  50  percent  or  less 
owned  person  for  the  purpose  of  this  test. 

Section  210.3-16(i) .  —  Commitments 
and  contingent  liabilities.  The  disclosure 
regarding  noncancelable  leases  specified 
in  part  (2)  of  this  rule  may  be  limited  to 
such  leases  which  have  a  noncancelable 
term  of  1  year  or  longer. 

Section  210.3-16  (7)  and  (n) .  The  term 
“key  employees”  used  in  those  rules  is 
Interpreted  in  the  sense  of  “selected 
employees”  or  the  employees  to  which  a 
bonus  plan  or  plan  for  the  sale  of  stock 
is  applicable  when  such  plan  is  not  avail¬ 
able  to  all  employees  on  a  pro  rata  basis. 

Section  210.3-16(0) . — Income  tax  ex¬ 
pense.  With  regard  to  the  separate  dis¬ 
closure  of  other  income  taxes  specified 
in  this  rule,  state  and  foreign  income 
taxes  should  be  reported  separately  if 
either  item  amounts  to  5  percent  of  the 
component. 

Section  210.4-63. — Group  financial 
statements  of  subsidiaries  not  consoli¬ 


dated  and  50  percent  or  less  owned 
persons.  Under  this  rule,  significant 
majority-owned  unconsolidated  subsidi¬ 
aries  may  not  be  combined  with  50  per¬ 
cent  or  less  owned  persons  and  significant 
50  percent  or  less  owned  persons  may  not 
be  combined  with  majority-owned  un¬ 
consolidated  subsidiaries.  However,  if  all 
such  persons  are  not  significant  individ¬ 
ually  or  as  a  group,  they  may  be  com¬ 
bined  in  one  statement. 

Section  210.4-07. — Consolidation  of 
financial  statements  of  a  registrant  and 
its  subsidiaries  engaged  in  diverse  finan¬ 
cial  activities.  With  regard  to  the  sepa¬ 
rate  audited  financial  statements  for 
each  significant  financial  subsidiary  or 
each  significant  group  of  financial  sub¬ 
sidiaries  required  imder  part  (a)  of  this 
rule,  different  types  of  insurance  com¬ 
panies  (e.g.,  life;  fire,  and  casualty)  may 
not  be  considered  together  as  one  group 
of  financial  subsidiaries. 

With  regard  to  whether  specific  sub¬ 
sidiaries  are  financial  or  nonfinanclal  ac¬ 
tivities  for  purposes  of  part  (b)  of  this 
rule,  the  circumstances  in  each  case 
would  have  to  be  considered.  For  exam¬ 
ple,  it  is  considered  that  a  leasing  subsid¬ 
iary  with  both  financing  and  nonfi¬ 
nancing  types  of  leases  is  a  financial 
activity;  an  investment  banking  subsid¬ 
iary  or  a  broker-dealer  subsidiary  is  a 
financial  activity:  and  a  real  estate  sub¬ 
sidiary  whose  primary  business  is  holding 
mortgage  loans  would  be  considered  a 
financial  activity,  while  such  subsidiary 
whose  primary  business  is  constructing 
homes  or  developing  land  would  be  a  non- 
financial  activity.  Other  examples  of 
nonfinanclal  activities  are  subsidiaries 
which  sell  mutual  fund  securities  or  are 
advisers  to  mutual  funds  or  to  real  estate 
companies  which  are  not  related  to  the 
parent  or  its  subsidiaries. 

In  the  determination  of  whether  an 
activity  is  principally  for  the  benefit  of 
the  operations  of  the  major  group  as 
specified  in  part  (b)  of  this  rule,  if  50 
percent  or  more  of  the  activity  benefits 
or  supports  the  major  group  all  of  the 
activity  would  be  so  classified. 

Section  210.5-02-6. — Inventories.  In 
the  determination  of  replacement  or  cur¬ 
rent  cost  for  the  purpose  of  disclosing 
the  excess  of  that  amount  over  the  stated 
LIFO  value,  any  Inventory  method  may 
be  used  (such  as  FIFO  or  average  cost) 
which  derives  a  figure  approximately  cur¬ 
rent  cost. 

Section  210.5-02-39 — Other  stockhold¬ 
ers’  equity.  In  providing  the  disclosure 
regarding  the  undistributed  earnings  of 
unconsolidated  subsidiaries  and  50  per¬ 
cent  or  less  owned  persons  as  specified 
In  part  (b)  of  this  rule,  the  amount  to  be 
disclosed  would  be  the  difference  between 
the  cumulative  equity  in  earnings  of  the 
unconsolidated  persons  reflected  in  con¬ 
solidated  retained  earnings  and  the  cum- 
jlatlve  dividends  received  from  such  per¬ 
sons  by  the  consolidated  group.  Dividends 
paid  to  shareholders  of  the  consolidated 
group  should  not  be  considered  In  the 
calculation  since  they  are  not  relevant  to 
the  undistributed  earnings  of  such  per¬ 
sons. 


Section  210.9-05 — Financial  statements 
and  schedules  of  banks. — When  Schedule 
vm,  specified  in  part  (b)  (4)  of  this  rule, 
is  filed  with  the  consolidated  financial 
statements  of  a  registrant  bank  holding 
company,  the  directors,  officers,  and 
princlp^  holders  of  equity  securities  of 
the  registrant  and  its  affiliates  shall  be 
considered  as  persons  in  those  relation¬ 
ships  with  the  registrant  bank  holding 
company  and  each  bank  and  other  af¬ 
filiate,  and  the  amounts  to  be  reported 
shall  be  aggregate  indebtedness  of  each 
of  those  persons  to  al!  companies  in 
the  consolidated  group.  Write-offs  of  any 
such  indebtedness  during  the  period  be¬ 
ing  reported  on  shall  be  separately  dis¬ 
closed.  Information  need  not  be  reported 
concerning  indebtedness  to  the  consoli¬ 
dated  group  from  an  otherwise  unaffili¬ 
ated  person  in  which  one  or  more  of  the 
persons  in  the  categories  specified  above 
are  directors,  officers  or  principal  holders 
of  equity  securities  of  the  otherwise  un¬ 
affiliated  persons  or  its  affiliates. 

In  connection  with  unconsolidated  fi¬ 
nancial  statements  of  a  parent  bank 
holding  company,  the  schedule  require¬ 
ments  of  Rule  5-04  (17  CFR  210.5-04) 
are  applicable  and  the  schedule  pre¬ 
scribed  by  Rule  12-03  (17  CFR  210.12-03) 
shall  be  filed. 

Section  210.12-16 — Supplementary  in¬ 
come  statement  information.  The  totals 
shown  in  this  schedule  should  be  the 
amounts  described  by  each  caption  which 
are  included  in  the  income  statement  for 
the  period  covered. 

The  rents  applicable  to  leased  personal 
property  to  be  included  under  Item  5  of 
Rule  12-16  (17  CFR  210.12-16),  in  ac¬ 
cordance  with  Instruction  4,  would  be 
rents  for  personal  property  which  is  used 
for  an  extended  period  of  time  (generally 
more  than  1  year)  and  which  the  com¬ 
pany  elects  to  rent  or  lease  rather  than 
to  buy  such  as  postage  meters,  computers, 
and  trucks.  The  expected  period  of  use  of 
the  asset  rather  than  the  legal  term  of 
the  lease  should  govern.  Temporary  ren¬ 
tals  such  as  a  dally  car  rental  or  the 
rental  of  display  space  at  a  convention 
would  be  excluded. 

Instruction  5  explaining  “Advertising 
Costs”  calls  for  the  inclusion  of  “all  costs 
related  to  advertising  the  company’s 
name,  products,  or  services  in  news¬ 
papers.  periodicals,  or  other  advertising 
media.”  Such  costs  would  include  the  in¬ 
direct  costs  expended  in  support  of  ad¬ 
vertising  such  as  the  cost  of  an  advertis¬ 
ing  department,  a  market  research  group 
which  specializes  in  evaluation  of  adver¬ 
tising  and  promotional  efforts  (but  not 
all  market  research) ,  a  media  buying  de¬ 
partment,  or  a  graphic  arts  department 
that  specializes  in  the  preparation  of 
advertising  copy,  as  w-ell  as  the  direct 
costs  of  advertising  space.  In  addition, 
the  cost  of  “other  advertising  media” 
would  generally  include  expenditures  for 
preparing  and  mailing  sales  brochures 
and  direct  mail  advertising  materials.  In 
cases  where  a  company  or  division  is  pri¬ 
marily  in  the  mail-order  business,  how¬ 
ever,  the  costs  of  preparing  a  catalog 
w'ould  be  a  selling  cost  similar  to  that  of 
a  salesman  in  most  Industrial  concerns. 
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and  such  catalog  costs  should  not  be  in¬ 
cluded  in  “advertising  costs.”  The  cost 
of  employing  salesmen,  preparing  prod¬ 
uct  display  signs,  printiiig  price  list,  and 
standard  product  catalogs,  and  reports  to 
stockholders  should  also  not  be  consid¬ 
ered  advertising  costs  for  purposes  of 
this  rule. 

It  is  recognized  that  the  distinction 
between  advertising  costs  and  other  sell¬ 
ing  expenses  is  frequently  not  clear  cut. 
Where  the  guidance  set  forth  herein  is 
not  sufficient  to  enable  the  registrant  to 
determine  the  appropriateness  of  includ¬ 
ing  or  excluding  certain  classifications 
of  significant  costs,  disclosure  of  the  type 
of  costs  included  or  excluded  from  the 
caption  will  be  a  satisfactory  solution. 

Under  Item  8,  research  and  develop¬ 
ment  costs,  all  costs  charged  to  expense 
as  incurred  in  the  current  period  for  the 
benefit  of  the  company  in  these  account 
classifications  should  be  reported.  These 
would  include  company  sponsored  proj¬ 
ects  of  pure  and  practical  research  as 
well  as  the  development  of  new  products 
or  services  or  new  or  better  production 
machinery  and  equipment  and  for  the 
improvement  of  existing  products  and 
services.  The  amortization  of  deferred  re¬ 
search  and  development  costs  should  not 
be  Included  herein  since  this  amoimt  is 
described  in  Item  3  of  the  schedule. 

Part  B — Corrections.  Clarifications, 
AND  Editorial  Changes 

Commission  action.  The  Commission 
hereby  amends  the  following  sections  of 
Part  210  of  Chapter  n  of  Title  17  of  the 
Code  of  Federal  Regulations,  and,  as  so 
amended,  they  shall  read  as  shown  in 
the  attached  text  of  the  amendments. 

The  amendments  to  Regulation  S-X 
are  adopted  pursuant  to  authority  con¬ 
ferred  on  the  Securities  and  Exchange 
Commission  by  the  Securities  Act  of  1933, 
particularly  sections  6,  7,  8, 10,  and  19(a) 
thereof;  the  Securities  Exchange  Act  of 
1934,  particularly  sections  12.  13,  15(d), 
and  23(a)  thereof;  the  Public  Utility 
Holding  Company  Act  of  1935,  partic¬ 
ularly  sections  5(b),  14,  and  20(a)  there¬ 
of;  and  the  Investment  Company  Act  of 
1940,  particularly  sections  8,  30,  31(c), 
and  38(a)  thereof. 

(Secs.  6.  7.  8,  10,  19(a).  48  Stat.  78.  79,  81. 
85,  secs.  205,  209,  48  Stat.  906,  908,  sec.  8, 
68  Stat.  685,  15  U.S.C.  77f,  77g,  77h.  77),  778; 
secs.  12,  13.  15(d),  23(a).  48  Stat.  892,  894, 
895.  901,  secs.  3,  8,  49  Stat.  1377,  1379,  secs. 
3.  4.  6,  10.  78  Stat.  565,  569,  670,  580,  secs.  1, 
2.  84  Stat.  1497,  16  US.C.  781,  78m,  78o(d), 
78w:  secs.  5(b).  14.  20(a).  49  Stat.  812,  827, 
833,  15  U.S.C.  79e.  79n,  79t:  secs.  8.  30.  31(c), 
38(a).  54  Stat.  803.  836,  838,  841,  sec.  3(c). 
84  Stat.  1415,  15  U.S.C.  80a-8,  80a-29,  80a- 
30(c),  80a-37(a)) 

The  text  of  the  amendments  is  at¬ 
tached  to  this  release. 

By  the  Commission. 

[SEAL]  Ronald  P.  Hunt, 

Secretary. 

February  15, 1973. 

Amendments  of  Regulation  S-X  [Part 
210  OF  This  CrHAPTERl 

1.  Section  210.1-02(g)  (2)  is  amended 
to  read  as  follows: 


§  210.1—02  Dednilions  of  terms  used  in 
Regulation  S— \  (Part  210  of  this 
chapter). 

•  •  •  •  • 

(q)  Promoter.  The  term  “promoter” 
Includes — 

•  •  •  •  • 

(2)  Any  person  who,  in  connection 
with  the  founding  and  organizing  of  the 
business  or  enterprise  of  an  issuer,  di¬ 
rectly  or  indirectly  receives  in  consid¬ 
eration  of  services  or  property,  or  both 
services  and  property,  10  percent  or  more 
of  any  class  of  securities  of  the  issuer 
or  10  percent  or  more  of  the  proceeds 
from  the  sale  of  any  class  of  securities. 
However,  a  person  who  receives  such 
securities  or  proceeds  either  solely  as 
underwriting  commissions  or  solely  in 
consideration  of  property  shall  not  be 
deemed  a  promoter  within  the  meaning 
of  this  paragrraph  if  such  person  does 
not  otherwise  take  part  in  founding  and 
organizing  the  enterprise. 

•  •  •  •  • 

2.  Sections  210.3-15  is  amended  to 
read  as  follow's: 

§  210.3—15  Diseoiint  on  capital  shares. 

Discount  on  capital  shares,  or  any  un¬ 
amortized  balance  thereof,  shall  be 
shown  separately  as  a  deduction  from 
capital  shares  or  from  other  stock¬ 
holders’  equity  as  circiunstances  require. 

3.  Paragraph  '23  of  §  210.5-02  is 
amended  to  read  as  follows: 

§  210..>— 02  Balance  sheets. 

•  •  •  •  • 

23.  Deferred  commissions  and  expense  on 
capital  shares.  State,  In  a  note  referred  to 
herein,  the  policy  for  deferral  and  amorti¬ 
zation.  These  Items  may  be  shown  as  deduc¬ 
tions  from  other  stockholders’  equity. 

•  •  •  •  • 

4.  Paragraph  (a)(1)  and  Schedule  X 
of  §  210.5-04  are  amended  to  read  as 
follows: 

§  210.5—04  What  schedules  arc  to  be 
filed. 

(a)  •  •  • 

(1)  The  schedules  specified  below  in 
this  secti(Xi  as  Schedules  I.  IX,  XI,  XHE, 
XTV,  XV,  xvn,  xvm,  and  XIX  shall  be 
filed  as  of  the  dates  of  the  most  recent 
audited  balance  sheet  and  any  subse¬ 
quent  unaudited  balance  sheet  being  filed 
for  each  person  or  group:  Provided,  That 
any  such  schedule  (other  than  Sched- 
ules  I.  xm,  xvn,  xvm,  and  XIX) 
may  be  omitted  if  both  of  the  following 
conditions  exist: 

•  •  •  •  • 


Schedule  X — Indebtedness  to  affiliates 
and  other  persons;  not  current.  The 
schedule  prescribed  by  S  210.12-11  shall 
be  filed  in  support  of  Caption  31  of  each 
balance  sheet;  however,  the  required  in¬ 
formation  may  be  presented  separately 
on  Schedule  in  or  Schedule  IV.  This 
schedule  may  be  omitted  if:  (1)  Neither 
the  sum  of  Captions  10  and  11  in  the 
related  balance  sheet  nor  the  amount  of 
Caption  31  in  such  balance  sheet  exceeds 
5  percent  of  total  assets  as  shown  by 
the  related  balance  sheet  at  either  the 
beginning  or  end  of  the  period,  or  (2) 
there  have  been  no  material  changes  in 
the  information  required  to  be  filed  from 
that  last  previously  reported. 

•  •  •  •  « 

5.  Paragraph  (b)  (4)  of  §  210.9-05  is 
amended  to  read  as  follows: 

§  210.9—05  Financial  stalenients  and 
6<*hedule$i  of  banks. 

•  •  •  •  • 

(b)  •  •  • 

(4)  Schedule  VI II.  Amounts  receivable 
from  directors,  ofiBcers,  and  principal 
holders  (other  than  affiliates)  of  equity 
securities  of  the  person  and  Its  affiliates. 
A  schedule  in  the  format  prescribed  by 
§  210.12-03  shall  be  filed  showing  the  ag¬ 
gregate  amounts  of  indebtedness  of  more 
than  $20,000  or  1  percent  of  total  assets, 
whichever  is  less,  of  each  director,  of¬ 
ficer,  or  principal  holder  (other  than  af¬ 
filiates)  of  equity  securities  of  the  person 
and  its  affiliates  that  are  receivable  or 
were  receivable  at  any  time  during  the 
period  for  which  related  income  state¬ 
ments  are  required  to  be  filed.  It  shall 
not  be  necessary  to  disclose  a  loan  or 
extension  of  credit  to  any  person  made  in 
the  ordinary  course  of  business  that  (i) 
was  made  on  substantially  the  same 
terms,  including  interest  rates  and  col¬ 
lateral,  as  those  prevailing  at  the  time 
for  comparable  transactions  with  other 
persons,  and  (li)  did  not  involve  more 
than  normal  risk  of  collectibility  or  pre¬ 
sent  other  unfavorable  features.  Not¬ 
withstanding  the  foregoing,  disclosure 
shall  be  made  if  at  any  time  during  the 
period  for  which  related  Income  state¬ 
ments  are  required  to  be  filed  there 
existed — 

•  ^  •  •  • 

6.  Sections  210.12-02,  210.12-04,  210.12- 
06,  210.12-16,  210.12-42,  and  210.12-43 
are  revised  to  read  as  follows. 

§  210.12—02  Marketable  securities— 
other  seeurity  investments. 


Column  K  Column  B  Column  C  Column  D» 

Name  of  is-suer  and  title  Number  of  shares  or  units—  Amount  at  which  shown  in  V alue  based  on  market  quo- 
of  Mch  issue.*  principal  amount  of  the  balance  sheet.*  tations  at  balance  shoot 

bonds  and  notes.  date. 


■  (a)  Each  Issue  shall  be  stated  separately,  except  that  reasonable  groupings,  without  enumeration,  may  be  mada 
of  (1)  securities  issued  or  guaranteed  by  munldpallUes,  states,  the  U.8.  Oovemment  or  agencies  thereof  and  (2) 
securities  issued  by  others  for  which  the  amounts  shown  In  column  C  in  the  aggregate  are  not  more  than  2  percent 

(b)  In  the  case  of  bank  holding  comptmles  group  separately  (1)  securities  of  banks  and  (2)  other  securities,  and  in 
column  C  show  totals  for  each  group.  _  _  ^  ^ 

•  State  the  basis  of  determining  the  amounts  in  column  O.  (Column  C  shall  be  totaled  to  correspond  to  the  respec¬ 
tive  balance  sheet  captions.  . 

» This  column  may  be  omitted  if  all  amounts  that  would  be  shown  are  the  same  as  those  shown  in  column  Cj 
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§  210.12—04  Investments  in,  equitjr  in  earnings  of,  and  dividends  received  from  affiliates  and  other  persons. 


Column  A 

Cohunn  B 

Cohunn  C 

Cohunn  D 

Column  E 

Column  F 

Balance  at  beginning  of 
period 

Additions 

DeducUmu 

Balance  at  end  of  period 

(1) 

(2) 

(1)  (2) 

0) 

(2) 

(1) 

(2) 

Name  of  Issuer  and  description  of 
investment  > 

Number  of 
shares  or 
units  > 
Principal 
amount  of 
bonds  and 
notes 

Amount 

in 

dollars. 

Equity  taken  Other  * 
up  in  earnings 

Oosses)  of 
affiliates  and 
other  persons 
for  the  period  ' 

Distribution 
of  earnings 
by  persons 
in  which 
earnings 
(losses)  were 
taken  up  * 

Other* 

Number  of 
shares  or 
units.* 
Principal 
amount  of 
bonds  and 
notes 

Amount 

in 

dollars’ 

Dividends 
received 
during  the 
period  from 
investments 
not  accounted 
for  by  the 
equity 
method  ' 

i  (s)  Oroap  Mparately  securities  of  (1)  subsidiaries  consolidated,  (2)  subsidiaries  not 
consolidated,  (8)  other  affiliates,  and  (4)  other  persons,  the  Investments  in  whlch'are 
accounted  for  by  the  equity  method,  lowing  shares  and  bonds  separately  in  each 
case.  Investments  in  individual  affiliates  which,  when  considered  with  related  ad¬ 
vances,  exceed  2  percent  of  total  assets  shall  be  stated  separately.  Dividends  from 
(1)  marketable  securities  and  (2)  other  security  investments  shall  also  be  included 
and  may  be  shown  in  separate  aggregate  amounts. 

(b)  Those  foreign  Investments,  the  enumeration  of  which  would  be  detrimental  to 
the  registrant,  may  be  grouped. 

>  Disclose,  in  the  column  or  in  a  note  hereto,  the  percentage  of  ownership  Interest 
represented  by  the  shares  or  units,  if  material. 

•  The  total  of  column  C(l)  shall  be  reconciled  with  the  tunount  of  the  related  income 
statement  caption. 

<  Briefly  describe  each  item  in  column  C(2);  If  tbecost  thereof  represents  other  than  a 

§  210.12—06  Property,  plant  and  equipment.^ 


cash  expenditure,  explain.  If  acquired  from  an  affiliate  (and  not  an  oririnal  issue  of 
that  affiliate)  at  other  than  cost  to  the  affiliate,  show  such  cost,  provided  the  acquisi¬ 
tion  by  the  affiliate  was  within  2  years  prior  to  the  acquisition  by.tbe  person  for  which 
the  statement  is  filed. 

*  As  to  any  dividends  other  than  cash,  state  the  basis  on  which  they  have  been 
taken  up  in  the  accounts,  and  the  Justification  for  such  action.  If  any  such  dividends 
received  from  affiliates  have  been  credited  in  the  accounts  in  an  amount  diflering  from 
that  charged  to  retained  earnings  by  the  disbursing  company,  state  the  amount  of 
such  difference  and  explain. 

•  Briefly  describe  each  item  in  column  D(2)  and  state;  (a)  Cost  ofitems  sold  and  how 
determined;  (b)  amount  received  (if  other  than  cash,  explain);  and  (c)  disposition  of 
resulting  profit  or  loss. 

>  The  total  (or  a  sub-total)  of  column  E(2)  shall  be  reconciled  with  the  amount 
reported  under  caption  10  of  the  related  balance  sheet. 


Column  A 

Column  B 

Column  C 

Column  D 

Column  E 

Column  F 

Balance  at 

Additions 

Other  changes— 

Balance  at  end 

Classification  * 

beginning  of 

at  cost  * 

Retirements  • 

add  (deduct)— 

of  period 

period  • 

describe  • 

t  Comment  briefly  on  any  significant  and  unusual  additions,  abandonments,  of 
retirements,  or  any  rignificant  and  unusual  changes  in  the  general  character  and  loca¬ 
tion,  of  principal  plants  and  other  important  units,  which  may  have  occurred  within 
the  period. 

*  (a)  Show  by  major  classifications,  such  as  land,  buildinn,  machinery,  and  equip¬ 
ment,  leaseholds,  or  functional  grouping.  If  such  classlficauon  is  not  present  or  pra- 
ticable,  this  may  be  stated  in  one  amount.  The  additions  Included  in  column  C  shall, 
however,  be  segregated  in  accordance  with  an  appropriate  classification.  If  property, 
plant  and  equipment  abandoned  is  carried  at  other  than  a  nominal  tmiount  indicate. 
If  practicable,  the  amount  thereof  and  state  the  reasons  for  such  treatment.  Items  of 
minor  Importance  may  be  Included  under  a  miscellaneous  caption. 

(b)  PxMie  utility  companitt.  A  public  utility  company  sbidl,  to  the  extent  practi- 
eahle,  classify  utility  plant  by  the  type  of  service  rendered  (such  as  electric,'gas,  trans- 

Stirtatlon  and  water)  and  shall  state  separately  under  each  of  such  service  classifica- 
ons  the  major  subclassifications  of  utility  plant  accounts. 

(c)  Minint  ecmpaniei  using  If  $t0Ja-0l  to  ttO.Sa-07.  Such  mining  companies  shall 
Include  herein  only  depreciable  mine  property,  plant  and  equipment  at  dollar 
amounts  required  by  the  instructions  set  forth  under  caption  13,  property,  plant  and 
equipment  of  ff  210.6a-01  to  2l0.5a-O7.  A  mining  company  falling  into  this  category 
shall  also,  to  the  extent  practicable,  observe  the  other  instructions  set  forth  under  this 
rule. 


'  If  neither  the  total  additions  nor  total  deductions  during  any  of  the  periods  cov¬ 
ered  by  the  schedules  amount  to  more  than  10  percent  of  the  ending  balance  of  that 
period  and  a  statement  to  that  effect  is  made,  the  information  required  by  columns 
B,  C,^D,  and  E  may  be  omitted  for  that  period,  provided  that  the  totals  of  columns  C 
and  D  are  given  in  a  note  hereto  and  provided  further  than  any  information  required 
by  instructions  4,  6,  and  0  shall  be  given  and  may  be  in  summary  form. 

<  For  each  change  in  accounts  in  column  C  that  represents  anything  other  than  an 
addition  from  acquisition,  and  for  each  change  in  that  column  that  is  in  excess  of  2 
percent  of  total  assets,  at  either  the  beginning  or  end  of  the  period,  state  clearly  the 
nature  of  the  change  and  the  other  accounts  affected.  If  cost  of  property  additions 
represents  other  than  cash  expenditures,  explain.  If  acquired  from  an  affiliate  at  other 
than  cost  to  the  affiliate,  show  such  cost,  provided  the  acquisition  by  the  affiliate  was 
within  2  years  prior  to  the  acquisition  by  the  person  for  which  the  statement  is 
filed. 

•  If  changes  in  column  D  are  stated  at  other  than  cost,  explain  if  practicable. 

'  State  clearly  the  nature  of  the  changes  and  the  other  accounts  affected.  If  provision 
for  depreciation,  depletion  and  amortization  of  property,  plant  and  equipment  is 
creditM  in  the  books  directly  to  the  asset  accounts,  the  amotmts  shall  be  stated  in 
column  E  with  explanations,  including  the  accoimts  to  which  charged. 
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S  210.12—16  Supplementary  income  and 
atatement  information.^ 


(Tohnnii  A 

CTolumn  B* 

Charged  to 

Item 

costs  and 

expetiM 

1.  Malnt«nanw  and  repairs . 

2.  Depreciation,  depletion  and  amortlta- 

tion  ot  property,  plant  and  equip¬ 
ment . . . . . 

>.  Depreciation  and  amortitatlon  of  in- 
tanfdble  avets,  deferred  research  and 
development  expenses,  preoperating 

costs  and  similar  deferrals  • . . 

4.  Taxes,  other  than  income  taxes 

6.  Rents* . . 

8.  Royalties . . . . . 

7.  Advertising  costs  • . 

&  Research  and  development  costs  (ex¬ 
cluding  amortixation  of  deferred 
costs . . . 


*  state,  for  each  of  the  items  noted  in  column  A  which 
exceeds  1  percent  of  total  sales  and  revenues  as  reported 
in  the  related  income  statement,  the  amount  called  for  in 
column  B. 

*  Totals  may  be  stated  in  column  B  without  further 
desimation  of  the  accounts  to  wiiich  chared. 

'  •  State  separately  each  category  of  tax  wnich  exceeds  1 

(percent  of  total  sales  and  revenues. 

*  Include  rents  applicable  to  leased  personal  property. 
'  This  item  shall  include  all  costs  related  to  advertising 
the  company's  name,  products  or  servioee  in  newspapers; 

I  periodic^  or  other  advertising  media. 

'  State  separately  each  category  of  cost  amortised. 

§  210.12—42  Real  estate  and  accumulated  depreciation.^ 

I  (Foe  Certain  Real  Estate  Companies) 


Column  A 

Column  B 

Column  C 

Column  D 

Column  B 

Column  F 

Column  O 

Column  H 

Column  I 

Description  * 

Encum¬ 

brances 

Initial  cost  to 
company 

Cost  capitalixed 
subsequent  to 
acquisition 

Cross  amount  at  which  carried 
at  close  of  period 

Accumulated 

depreciation 

Date  of  con¬ 
struction 

Date 

acquired 

Lite  on 
which  de¬ 
predation 
in  latest 
income 
statements 
is  computed 

Buildings 
Land  and  im¬ 
provements 

Carry- 

Improve-  Ing 
ments  costs 

Buildings 

Land  and  Im-  Total 

provements 

>  AQ  money  columns  shall  be  totaled. 

*  The  description  for  each  property  should  include  type  of  property  (e.g.,  unim¬ 
proved  land,  shopping  center,  garden  apartments,  etc.)  and  the  geographical 
location. 

>  The  required  information  is  to  be  given  as  to  each  individual  investment  included 
in  column  E  except  that  an  amount  not  exceeding  5  percent  of  the  total  of  column  E 
may  be  listed  in  one  amount  as  “miscellaneous  investments.’’ 

*  In  a  note  to  this  schedule,  furnish  a  reconciliation,  in  the  following  form,  of  the 
total  amount  at  which  real  est^  was  carried  at  the  beginning  of  each  p^od  for  which 
income  statements  are  required,  with  the  total  amount  shown  in  column  E: 

Balance  at  beginning  of  period . . . . . $ . . 

Additions  during  period; 

Acquisitions  through  foreclosure _ $ _ 

Other  acquisitions _ 

Improvements,  etc.. . . . . . 

Other  (describe) . . 

$ . 


Deductions  during  period: 

Cost  of  real  estate  sold . . . . . . %■ 

Other  (describe) . . . . 


Balance  at  close  of  period . . . t.. - 

If  additions,  except  acquisitions  through  foreclosure,  represent  other  than  cash 
expenditures,  explain.  If  any  of  the  changes  during  the  period  result  from  tran.<«ao- 
tions,  directly  or  indirectly  with  affiliates,  explain  the  bases  of  such  transactions 
and  state  the  amounts  invmved. 

A  similar  reconciliation  shall  be  furnished  for  the  accumulated  depreciation. 

•  If  any  item  of  real  estate  investments  has  been  written  down  or  reservM  against, 
describe  the  item  and  explain  the  basis  for  the  write-dowaor  reserve. 

•  State  in  a  note  to  column  E  the  aggregate  cost  for  Federal  income  tax  purposes. 

•  The  amount  of  all  intercompany  profits  included  in  the  total  of  column  E  shall  be 
stated  if  material. 
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§  210.12-43  Mortgage  loans  on  real  estate.^ 


(For  Certain  Real  Estate  Companies) 


Coinmii  A 
Description ->•••< 


Cotaam  B 

Interest  rate 


Cohunn  O 


Final  mato* 
rity  date 


Cohnnn  D 

Perlodle 
Payment 
Terms  • 


C^ohiinn  E 


Cohunn  F 


Cohunn  O 


Cohunn  H 


Prior  liens  Face  amount  of  Carrying  amount  Principal  amount  of 
mortgages  of  mortgages  loans  subject  to 
*  •.•.7 .1.1  delinquent  principal 

or  interest  >* 


I  All  money  eolumns  shall  be  totaled. 

*  The  required  Information  is  to  be  ^ven  for  each  individual  mortgage  loan  which 
exceeds  three  percent  of  the  total  of  cohunn  Q. 

*  If  the  portfolio  includes  large  numbers  of  mortgages  most  of  which  are  lees  than 
three  percent  of  coliunn  O,  the  mortgagee  not  required  to  be  reported  separately 
should  be  grouped  by  classifications  that  will  indicate  the  dispersion  of  the  portfolio, 
l.e.,  for  a  portfolio  of  mortgagee  on  single  family  residential  housing.  The  description 
should  also  Include  number  of  loans  by  original  loan  amounts  (e.g.,  over  $100^000, 
$50,000-199,999,  $20,000-149,000,  under  $20,000)  and  type  loan  (e.g.,  VA,  FHA,  Con¬ 
vention^).  Interest  rates  and  maturity  dates  may  be  stated  m  terms  of  ranges; 
Data  required  by  columns  D,  E  and  F  may  be  omitted  for  mortgages  not  required 
to  be  reported  individually. 

*  Loans  should  be  grouped  by  categories,  e.g.,  first  mortgage,  second  mortgage, 
construction  loans,  etc.,  and  for  each  loan  the  type  of  property,  e.g.,  shopping  center, 
high  rise  apartments,  etc.,  and  its  geographic  location  should  be  stated. 

i  State  whether  principal  and  interest  is  payable  at  level  amount  over  life  to  matu- 
itty  or  at  varying  amounts  over  life  to  maturity.  State  amount  of  baleoon  payment 
at  maturity,  if  any.  Also  state  prepayment  penalty  terms,  if  any. 

*  In  a  note  to  this  schedule,  fuimlsh  a  reconciliation,  in  the  following  form,  of  the 
carrying  amount  of  mortgage  loans  at  the  beginning  of  each  period  for  which  Income 
statements  are  required,  with  the  total  amount  shown  in  column  Q: 

Balance  at  beginning  of  period . . . . $ . 

Additions  during  period: 

Now  mortgage  loans . . $ . ; 

Other  (describe) . .  . . 


Deductions  during  period: 

Collections  of  principal. ..v.. . $ 

Foreclosures . . 

Cost  of  mortgages  sold . . . . . .  . 

Amortisation  of  premium . . . 

Other  (describe) _ -. 


Balance  at  close  of  period . ; . $ . a 

If  additions  represent  other  than  cash  expenditures,  explain.  If  any  of  the  changes 
during  the  period  result  from  transactions,  directly  or  indirectly  with  affiliates, 
explain  the  bases  of  such  transactions,  and  state  the  amounts  Involved.  State  the 
aggregate  mortgages  (a)  renewed  and  (b)  extended.  If  the  carrying  amount  of  new 
mortgages  is  in  excess  of  the  unpaid  amount  of  the  extended  mortgages,  explain. 

*  If  any  item  of  mortgage  loans  on  real  estate  Investments  has  been  written  down  or 
reserved  against,  describe  the  Item  and  explain  the  basis  for  the  write-down  or  reserve. 

'  State  in  a  note  to  column  U  the  aggregate  cost  for  Federal  income  tax  purposes. 

'  The  amount  of  idl  intercompany  profits  in  the  total  of  column  Q  shall  be  stated, 
if  material. 

■*  (a)  Interest  in  arrears  for  lees  than  3  months  may  be  disregarded  in  computing  the 
total  amount  of  principal  subject  to  delinquent  interest. 

(b)  Of  the  total  principal  amount,  state  the  amount  acquired  from  controlled 
and  other  affiliates. 


[FR  Doc.73-4063  Filed  3-5-73; 8: 45  am) 


Title  19 — Customs  Bureau 

CHAPTER  I— BUREAU  OF  CUSTOMS, 
DEPARTMENT  OF  THE  TREASURY 

[T.D.  73-84] 

PART  1— GENERAL  PROVISIONS 
Designation  of  National  Holidays 

Executive  Order  No.  11582,  effective 
January  1,  1971  (34  PR  2957;  3  CPR  Ch. 
n),  Implemented  5  U.S.C.  6103  which 
increases  the  number  of  national  holi¬ 
days  from  eight  to  nine  and  restated  the 
dates  for  their  celebration.  The  cited 
Executive  order  revoked  Executive  Or¬ 
ders  No.  10358  of  June  9,  1952,  No.  11226 
of  May  27,  1965,  and  No.  11272  of  Feb¬ 
ruary  23, 1966. 

Accordingly,  to  conform  the  Customs 
regulations  to  Executive  Order  No.  11582, 
footnote  10  of  S  1.7(a),  is  amended  to 
read  as  follows: 

§  1.7  Hours  of  business. 

(a)  •  • 

(E.O.  No.  11582,  January  1,  1971;  34  FR  2957; 
3  CFR  (7h.  11;  R.S.  251,  as  amended,  sec.  624, 
46  Stat.  759;  5  UA.C.  301;  19  U.S.C.  66,  1624) 


"■The  national  holidays  are  the  first  day 
of  January,  the  third  Monday  of  February, 
the  last  Monday  of  May,  the  fourth  day  of 
July,  the  first  Monday  of  September,  the  sec¬ 
ond  Monday  of  October,  the  fourth  Monday 
of  October,  the  fourth  Thursday  of  November, 
the  26th  of  December,  or  any  other  calen¬ 
dar  day  designated  as  a  holiday  by  Federal 
statute  or  Executive  order.  If  a  holiday  falls 
on  Saturday,  the  day  Immediately  preceding 
such  Saturday  wUl  be  observed  (6  UB.C. 
6103(b)(1)).  If  a  holiday  falls  on  Sunday, 
the  following  day  wlU  be  observed. 


This  amendment  deals  with  adminis¬ 
trative  matten  relating  to  agency  man¬ 
agement  and  therefore  notice  and  pub¬ 
lic  procedure  thereon  is  foimd  to  be 
unnecessary  and  good  cause  exists  for 
dispensing  with  a  delayed  effective  date 
under  the  provisions  of  5  U.S.C.  553. 

Effective  date.  This  amendment  shall 
be  effective  March  6, 1973. 

[seal]  Vernon  D.  Agree, 

Commissioner  of  Customs. 

Approved:  January  31,  1973. 

Edward  L.  Morgan, 

Assistant  Secretary  of  the 
Treasury. 

[FR  Doc.73-4203  Filed  3-6-73;8:45  am] 

Title  33 — Navigation  and  Navigable  Waters 

CHAPTER  I— COAST  GUARD, 

DEPARTMENT  OF  TRANSPORTATION 

[COD  5-73-02  R] 

PART  127— SECURITY  ZONES 

Hampton  Roads,  Elizabeth  River,  Norfolk, 
Va. 

This  amendment  to  the  Coast  Guard’s 
Security  Zone  Regulations  establishes  the 
waters  of  the  Elizabeth  River  and  Hamil¬ 
ton  Roads  between  the  Norfolk  and 
Portsmouth  Beltline  Railroad  Bridge  on 
the  southern  branch  of  the  Elizabeth 
River  and  Elizabeth  River  Channel 
Lighted  Horn  Buoy  1,  LL  2939,  as  a  secu¬ 
rity  zcHie.  This  security  zone  is  estab¬ 
lished  to  prevent  interference  with  the 
sailing  of  the  U.S.S.  Independence  from 
the  Norfolk  Naval  Shipyard,  Portsmouth, 
Va. 


This  amendment  is  issued  without 
publication  of  a  notice  of  proposed  rule 
making;  and  this  amendment  is  effec¬ 
tive  in  less  than  30  days  from  the  date  of 
publication,  because  this  security  zone 
involves  a  military  function  of  the  United 
States. 

In  consideration  of  the  foregoing.  Part 
127  of  Title  33  of  the  Code  of  Federal 
Regulations  is  amended  by  adding 
§  127.500  to  read  as  follows: 

§  127.500  Hampton  Roads— Elizabeth 
River^Norfolk,  Va. 

The  waters  of  the  Elizabeth  River, 
Norfolk,  Va.,  are  a  security  zone:  from 
the  Norfolk-Portsmouth  Beltline  Rail¬ 
road  Bridge  on  the  southern  branch  of 
the  EHizabeth  River,  at  position  36“48'42" 
N.  latitude,  76®17'26"  W.  longitude;  to  a 
line  between  position  36°59'12"  N.  lati¬ 
tude,  76*18'10"  W.  longitude  (Port  Wool 
light) ;  and  position  37*00'06"  N.  lati¬ 
tude,  76'’18'24"  W.  longitude  (Old  Point 
Comfort  light) . 

(46  Stat.  220,  as  amended,  §  1,  63  Stat.  503, 
i  6(b),  80  Stat.  937;  60  U.S.C.  {  191,  14  U.S.C. 
191,  49  UB.C.  S  1665(b);  E.O.  10173,  E.O. 
10277,  E.O.  10352,  E.O.  11249;  3  CFR,  1949- 
1953  Comp.  366,  778,  873,  3  CFR,  1964-1965 
Comp.  349,  33  CFR  Part  6,  49  (TFR  1.46(b) ) 

Effective  date.  This  amendment  is  ef¬ 
fective  from  lOOOR  to  1230R,  March  6, 
1973. 

H.  E.  Steel, 

Captain,  United  States  Coast 
Guard.  Captain  of  the  Port. 
Hampton  Roads  Area. 

[FR  Doc.73-4379  Filed  3-5-73;8:45  am] 
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Title  40 — Protection  of  Environment 

CHAPTER  I— ENVIRONMENTAL 
PROTECTION  AGENCY 
SUBCHAPTER  E — PESTICIDES  PROGRAMS 

PART  180— TOLERANCES  AND  EXEMP¬ 
TIONS  FROM  TOLERANCES  FOR  PES¬ 
TICIDE  CHEMICALS  IN  OR  ON  RAW 
AGRICULTURAL  COMMODITIES 

Certain  Inert  Ingredients  in  Pesticide 
Formulations  Applied  to  Animals 

Correction 

In  FR  Doc.  73-2635  appearing  at  page 
4330  in  the  issue  of  Tuesday,  February  13, 
1973,  in  the  table  in  the  second  column 
on  page  4331,  the  second  entry  should 
read  as  follows: 

Poly  (oxypropylene)  block  Surfactants, 
polymer  with  poly(ozy-  related  ad- 

ethylene)  ;  molecular  juvants  of 

weight  1,800-9,000.  siuTactants. 


Title  49 — ^Transportation 

CHAPTER  V— NATIONAL  HIGHWAY  TRAF¬ 
FIC  SAFETY  ADMINISTRATION,  DE¬ 
PARTMENT  OF  TRANSPORTATION 

[Docket  No.  2-10;  Notice  5) 

PART  571— FEDERAL  MOTOR  VEHICLE 
SAFETY  STANDARDS 

Bus  Window  Retention  and  Release 

The  purpose  of  this  notice  is  to  amend 
Motor  Vehicle  Safety  Standard  No.  217, 
Bus  Window  Retention  and  Release,  49 
CFR  571,217,  in  response  to  petitions  re¬ 
ceived.  Several  minor  amendments  for 
puiposes  of  clarification  have  also  been 
made.  The  standard  was  published  ini¬ 
tially  on  May  10, 1972  (37  FR  9394),  and 
amended  September  6,  1972  (37  Fit 
18034). 

Wayne  Corp.  has  petitioned  that  the 
torque  limit  of  20  inch-pounds  for  the 
actuation  of  rotary  emergency  exit  re¬ 
leases  in  S5.3.2(a)  (3)  of  the  standard  is 
impractical.  The  Blue  Bird  Body  Co.  also 
objected  to  the  requirement,  requesting 
that  the  limit  be  raised  to  225  inch- 
r>ounds  in  order  to  avoid  inadvertent 
opienings.  TTie  NHTSA  has  decided,  based 
on  these  petitions,  that  a  maximum 
torque  requirement  is  redundant,  since 
the  force  magnitude  generally  is  limited 
in  S5.3.2  to  not  more  than  20  poimds. 
AcccR'dingly  the  torque  requirement  is 
deleted  from  the  rule. 

Blue  Bird  also  requested  that  Figure 
3A,  which  depicts  access  regions  for  roof 
and  side  emergency  exits  without  ad¬ 
jacent  seats  in  both  an  upright  and 
overturned  bus.  be  made  more  explicit. 

In  response  to  this  request,  Figure  3A 
is  being  replaced  by  two  figures,  one  of 
which  depicts  a  side  emergency  exit 
(Figrure  3A),  and  the  other  a  roof  emer¬ 
gency  exit  (Figure  3B).  Existing  Figure 
3B,  depicting  access  regions  for  a  rear 
exit  with  a  rear  shelf  or  other  obstruc¬ 
tion  behind  the  rearmost  seat,  becomes 
Figure  3C.  A  new  Figure  3D  is  added  to 
depict  rear  seat  access  regions  in  buses 
not  having  a  rear  shelf  or  other  obstruc¬ 
tion  behind  the  rearmost  seat,  a  con¬ 
figuration  common  to  school  buses.  Para¬ 
graph  S5.2.1,  regarding  jxovlslon  of 
emergency  exits,  is  amended  to  make 


the  exit.  When  the  bus  configuration  pre¬ 
cludes  installation  of  an  accessible  rear 
exit,  a  roof  exit  that  meets  the  require¬ 
ments  of  S5.3  through  S5.5  when  the 
bus  is  overturned  on  either  side,  with  the 
occupant  standing  facing  the  exit,  shall 
be  provided  in  the  rear  half  of  the  bus. 

2.  S5.3.1  is  amended  to  read: 

S5.3.1  Each  piish-out  window  or 
other  emergency  exit  shall  have  a  re¬ 
lease  mechanism  located  within  the  re¬ 
gions  specified  in  Rgure  1,  Figure  2,  or 
Figure  3.  The  lower  edge  of  the  reglMi 
In  Figure  1,  and  Region  B  in  Figure  2, 
shall  be  located  5  Inches  above  the  ad¬ 
jacent  seat,  or  2  inches  above  the  arm¬ 
rest,  if  any,  whichever  is  higher. 

3.  S5.3.2(a)  is  am^ded  to  read: 

(a)  •  •  • 

Magnitude:  Not  more  than  20  pounds. 

4.  Figure  3  is  amended  to  appear  as 
follows: 


it  clear  that  a  required  rear  exit  must 
meet  the  requirements  of  S5.3  through 
S5.5  when  the  bus  is  overturned  on  either 
side,  with  the  occupant  standing  facing 
the  exit,  as  well  as  when  the  bus  is  up¬ 
right. 

In  c(xisideratlon  of  the  above.  Stand¬ 
ard  No.  217,  Bus  Window  Retention  and 
Release,  49  CFR  571.217,  is  amended  as 
follows: 

1.  S5.2.1  is  amended  to  read: 

S5.2.1  Buses  with  GVWR  of  more 
than  10.000  pounds.  Except  as  provided  in 
S5.2.1.1,  buses  with  a  OVWR  of  more 
than  10,000  poimds  shall  meet  the  un¬ 
obstructed  openings  requirements  by 
IH'oviding  side  exits  and  at  least  one 
rear  exit  that  conforms  to  S5.3  through 
S5.5.  The  rear  exit  shall  meet  the  re¬ 
quirements  when  the  bus  is  upright  and 
when  the  bus  is  overturned  on  either 
side,  with  the  occupant  standing  facing 


3A.  SIDE  EMERGENCY  EXIT 
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30.  REAR  EMERGENCY  EXIT  WITHOUT  REAR  OBSTRUCTION 
FIGURE  3  LOW  AND  HIGH-FORCE  ACCESS  REGIONS  FOR  EMERGENCY  EXITS  WITHOUT  ADJACENT  SEATS 


Effective  date:  September  1,  1973. 

(Secs.  103,  112,  119,  Public  Law  89-663,  80 
SUt.  718,  16  UJ3.0.  1392,  1401,  1407;  delega¬ 
tion  of  authority,  49  CFR  1.61.) 

Issued  on  February  28, 1973. 

Douglas  W.  Toms, 
Administrator. 
[FB  Doc.73-4267  Filed  3-6-73;8:46  am]- 


Title  50 — ^Wildlife  and  Fisheries 

CHAPTER  I— BUREAU  OF  SPORT  FISHER¬ 
IES  AND  WILDLIFE.  FISH  AND  WILDLIFE 
SERVICE,  DEPARTMENT  OF  THE  INTE¬ 
RIOR 

PART  12— AREAS  CLOSED  TO  HUNTING 
PART  32— HUNTING 
Miscellaneous  Amendments 
Redesignation  of  Part  12 — Areas 

Closed  To  Hunting. 

Present  50  CFR  Part  12,  Areas  Closed 
to  Hunting,  is  redesignated  S  32.4  Areas 
closed  to  hunting  and  is  added  to  Part 
32 — Hunting.  Part  12  is  reserved  to  allow 
for  expansion. 

A  new  section  is  added  in  the  table  of 
contents  for  Part  32  to  read: 

Sec. 

32.4  Areas  closed  to  hunting. 

This  revision  redesignates  an  existing 
regulation,  does  not  impose  any  new  re¬ 
quirements,  restrictions,  or  procedures. 
Accordingly,  notice  and  public  procedure 
thereon  are  Impracticable,  unnecessary, 
Euid  contrary  to  the  public  Interest  and 
this  redesignation  is  effective  on 
March  16.  1973. 

(33  Stat.  614,  16  U.S.C.  686;  43  Stat.  651,  16 
U.S.C.  725;  46  Stat.  449,  16  UJ3.C.  690d;  45 
Stat.  1224,  16  U.S.C.  7161;  48  Stat  402,  16 
UJ3.C.  664;  48  Stat.  451,  16  U.S.C.  718d;  48 
Stat.  1270,  43  UB.C.  316a;  76  Stat.  663,  16 
U.S.C.  460k;  80  Stat.  926,  16  U.S.C.  668bb) 

*  E.  V.  Schmidt, 
Deputy  Director,  Bureau  of 
Sport  Fisheries  and  Wildlife. 

February  28,  1973. 

(FB Doc.73-4213  Filed  3-5-73;8:45  am] 


CHAPTER  II— DEPARTMENT  OF  COM¬ 
MERCE,  NATIONAL  OCEANIC  AND  AT¬ 
MOSPHERIC  ADMINISTRATION,  NA¬ 
TIONAL  MARINE  FISHERIES  SERVICE 

SUBCHAPTER  H— EASTERN  PACIFIC  TUNA 
FISHERIES 

PART  280— YELLOWFIN  TUNA 
Miscellaneous  Amendments 

A  notice  of  proposed  rule  making  was 
published  January  15. 1973  (38  FR  1521), 
to  amend  Part  280,  Title  50,  Code  of  Fed¬ 
eral  Regulations,  which  are  regulations 
governing  the  eastern  Pacific  yellowlin 
tuna  fisheries. 

Interested  persons  were  given  the  op¬ 
portunity  to  participate  through  a  public 
hearing  at  San  Diego  on  January  24, 
1973,  and  through  submission  of  written 
materlaL 

There  was  no  adverse  comment  con¬ 
cerning  the  Inter-American  Tropical 
Tuna  Commission’s  recommendation 
that,  for  1973  only,  restrictions  be  re¬ 
moved  from  part  of  the  regulatory  area 
to  encourage  exploratory  fishing.  The 
area  to  be  opened  up  lies  south  and  west 
of  the  Galapagos  Islands. 

The  proposed  rule  making  announced 
that  the  Commission’s  resolution  for 
1973,  as  in  1972,  allows  vessels  of  400 
short  tons  carrying  capacity  or  less  to 
fish  for  yellowlin  tuna  within  the  regula¬ 
tory  area  during  the  closed  season  under 
such  restrictions  as  may  be  necessary  to 
limit  the  catch  of  yellowfin  by  such  ves¬ 
sels  to  6,000  tons  during  1973.  TTie  pro¬ 
posed  rule  making  also  stated  that.  In 
the  experience  of  the  National  Marine 
Fisheries  Service,  as  much  as  700  short 
tons  of  yellowfin  may  be  available  from 
the  unused  portion  of  the  overall  coimtry 
15  percent  Incidental  catch.  Thus,  the 
yellowfin  tuna  to  be  allotted  to  the  vessels 
under  400  short  tons  carrying  csqjacity 
would  be  6,000  short  tons,  plus  approxi¬ 
mately  700  short  tons  which  is  expected 
to  be  available  from  the  unused  portion 
of  the  15  percent  incidental  catch.  In  re¬ 
gard  to  the  allocation  of  the  total  6,700 
short  tons,  the  National  Marine  Fisher¬ 
ies  Service  Invited  conunents  upon  the 


desirability  of  combining  the  seiners  of 
300  short  tons  canylng  capacity  or  less 
and  the  seiners  of  301-400  short  tons 
carrying  capacity  Into  one  allotment 
group. 

The  proposed  rule  making  further 
stated  that  in  the  absence  of  general 
interest  or  a  workable  plan  to  combine 
the  two  groups  of  small  seiners,  or  any 
Interest  in  a  redistribution  of  the  allot¬ 
ments  to  the  three  categories  of  small 
vessels,  the  allotments  and  Incidental 
catch  rates  for  1973  would  remain  the 
same  as  in  1972,  namely : 

(1)  Purse  seiners  of  301-400  short  tons 
carrsdng  capacity:  900  short  tons,  with 
an  incidental  catch  rate  of  40  percent  by 
round  weight  of  each  vessel’s  total  catch. 

(2)  Piu^e  seiners  of  300  short  tons 
carrying  capacity  or  less:  3,500  short 
tons,  with  an  incidental  catch  rate  of  50 
percent  by  round  weight  of  each  vessel’s 
total  catch. 

(3)  Balt  and  jig  boats:  2,300  short  tons, 
with  an  incidental  catch  rate  of  50  per¬ 
cent  by  round  weight  of  each  vessel’s  es¬ 
tablished  short  ton  carrying  capacity. 

Some  industry  testimony,  both  oral  and 
written,  favored  combining  the  two  cate¬ 
gories  of  small  seiners,  and  suggested  cer¬ 
tain  Incidental  closed  season  catch  rates 
for  each  of  the  two  vessel  categories  while 
harvesting  the  allotment.  Other  industry 
testimony,  while  arguing  against  combin¬ 
ing  the  two  vessel  categories,  indicated 
that  the  combination  would  be  accept¬ 
able  if  certain  incidental  yellowfin  catch 
rates  were  adopted  for  each  category. 
Testimony  was  received  both  for  and 
against  increasing  the  closed  season  al¬ 
lotment  to  bait  and  jig  boats. 

Careful  consideration  has  been  given 
to  all  testimony  received,  both  oral  and 
written.  As  a  result  of  this  testimony,  the 
two  small  seiner  categories  are  to  be  com¬ 
bined  and  the  revised  distribution  of 
tonnage  among  vessel  categories  is 
adopted  as  follows: 

(1)  Purse  seiners  of  400  short  tons 
carrying  capacity  or  less:  4,400  short 
tons. 

(2)  Balt  and  jig  boats:  2,300  short  tons. 

The  revised  yellowfin  tuna  incidental 

catch  limitation  for  each  vessel  category 
is  adopted  as  follows: 

(1)  Purse  seiners  of  301-400  short  tons 
carrying  capacity:  40  percent  by  round 
weight  of  each  vessel’s  total  catch:  Pro¬ 
vided,  ’That  vessels  which  are  on  a  fish¬ 
ing  voyage  longer  than  70  days  may  land 
20  percent  by  round  weight  of  each  ves¬ 
sel’s  established  short  ton  carrying 
capacity. 

(2)  Purse  seiners  of  300  short  tons 
carrying  capacity  or  less:  60  percent  by 
round  weight  of  each  vessel’s  total  catch: 
Provided,  That  vessels  which  are  on  a 
fishing  voyage  longer  than  50  days  may 
land  25  percent  by  round  weight  of  each 
vessel’s  established  short  ton  carrying 
capacity. 

(3)  Bait  and  jig  boats:  50  percent  by 
round  weight  of  each  vessel’s  established 
short  ton  carrying  capacity. 

Accordingly  Part  280  is  amended  as 
follows: 

1.  Paragraph  (g)  of  §  280.1  is  amended 
to  read  as  follows: 


FEDERAL  REGISTER,  VOL.  38,  NO.  43 — TUESDAY,  MARCH  6,  1973 


6072 


RULES  AND  REGULATIONS 


§  280.1  Definitions. 

•  •  •  •  • 

(g)  Regvlatory  area.  All  waters  of  the 
eastern  Pacific  Ocean  bounded  by  the 
mainland  of  the  Americas  and  the  fol¬ 
lowing  lines:  Beginning  at  a  point  on  the 
mainland  where  the  parallel  of  40*  north 
latitude  intersects  the  coast;  thence  due 
west  to  the  meridian  of  125*  west  Icmgl- 
tude;  thence  due  south  to  the  parallel 
of  20*  north  latitude;  thence  due  east 
to  the  meridian  of  120*  west  longitude; 
thence  due  south  to  the  pcu*allel  of  5* 
north  latitude;  thence  due  east  to  the 
meridian  of  110*  west  longitude;  thence 
due  south  to  the  parallel  of  10*  south 
latitude;  thence  due  east  to  the  meridian 
of  90*  west  longitude;  thence  due  south 
to  the  paralldl  of  30*  south  latitude; 
thence  due  east  to  a  point  on  the  main¬ 
land  where  the  parallti  of  30*  south  lati¬ 
tude  Intersects  the  coast.  Except  that  for 
1973  only,  the  area  encompassed  by  a 
line  drawn  starting  at  110*  west  longi¬ 
tude  and  3*  north  latitude  extending  east 
along  3*  north  latitude  to  95*  west  longi¬ 
tude;  thence  south  along  95*  west  longi¬ 
tude  to  3*  south  latitude;  thence  east 
along  3*  south  latitude  to  90*  west  longi¬ 
tude;  thence  south  along  90*  west  longi¬ 
tude  to  10*  south  latitude;  thence  west 
along  10*  south  latitude  to  110*  west 
longitude;  thence  north  along  110*  west 
longitude  to  3*  north  latitude  shall  be 
excluded  from  the  regulatory  area  to  en¬ 
courage  exploratory  fishing. 

•  •  •  •  .  • 

2.  Paragraph  (b)  of  §  280.6  is  amended 
as  follows: 

§  280.6  Open  season  restrictions  appli* 
cable  to  fishing  vessels. 

•  •  •  •  • 

(b)  During  the  open  yellowfin  tuna 
season,  every  fishing  vessel  operating  In 
the  Pacific  Ocean,  but  outside  the  regu¬ 
latory  area,  shall  transmit  dally  a  mes¬ 
sage  between  0800  and  1000  hours  local 
California  time.  This  requirement  will 
also  apply,  for  1973  only,  to  every  fish¬ 
ing  vessel  operating  In  the  area  described 
In  the  second  sentence  of  paragraph  (g) 
of  S  280.1.  The  message  shall  be  trans¬ 
mitted  directly  to  Coast  Guard  Radio 
New  Orleans  (NMO)  on  frequency 
16,565.2, 12,421.0,  or  8,281.2  KHz  and  shall 
state:  *'ilils  message  is  being  transmitted 
In  compliance  with  the  U.8.  eastern  tr(H>- 
ical  Pacific  yellowfin  tuna  regulations, 
and  confirms  that  the  vessel  (name  of 
reporting  vessel)  is  fishing  in  the  Pacific 
Ocean,  but  outside  the  regulatory  area 
as  of  this  date  (give  date)  After  a  date 
to  be  announced  by  the  Service  Director 
through  publication  of  a  notice  In  the 
Federal  Register,  transmlsslcms  required 
under  paragrt^h  (b)  of  this  section  shaD 
be  sent  to  Coast  Guard  Radio  San  Fran¬ 
cisco  (NMC)  on  frequency  16,565.0, 
12,421.0,  or  8,281.2  KHz. 

3.  Paragraphs  (a)  (1) ,  (b)  (2) ,  (3) ,  (4) . 
(5) ,  and  (d)  of  S  280.7  are  amended  as 
f(^ows: 


§  280.7  Oosed  season  restrictions  appli. 

cable  to  fishing  vessels. 

•  •  •  •  • 

(a)  •  •  • 

(1)  In  addition,  for  1973  only,  any 
fishing  vessel  which  has  completed  a 
voyage  in  the  regulatory  area  during  the 
open  season;  and  Is  in  port  on  the  date 
of  the  season  closure,  will  be  allowed  one 
additional  unrestricted  fitting  voyage 
provided  that  departure  Is  made  within 
30  days  thereafter. 

•  m  m  m  m 

(b)  Any  fishing  vessel  which  departs 
port  on  a  fishing  voyage  after  closure  of 
the  yellowfin  season,  except  as  provided 
In  paragraph  (a)  of  this  section,  may 
land  yellowfin  tuna  captured  from  within 
the  regulatory  area  in  limited  quan¬ 
tities  as  provided  In  subi>aragraphs  (1) 
to  (3)  of  this  paragraph  as  an  incident 
to  fishing  for  species  with  which  yellow¬ 
fin  may  be  mingled.  The  Service  Director 
may,  however,  through  publication  of  a 
notice  in  the  Federal  Register  adjust  the 
Incidental  catch  limitations  to  assure 
that  the  special  allotments  designated 
for  vessels  of  400  short  tons  carrying 
capacity  or  less  are  not  imderutillzed  and 
the  15  percent  overall  incidental  catch 
for  the  entire  tima  fleet  Is  not  exceeded. 
Any  quantity  of  yellowfin  tuna  landed  in 
excess  of  the  limitations  provided  in  sub- 
paragraphs  (1)  to  (3)  of  this  paragraph 
shall  be  subject  to  seizure  and  forfeiture 
pursuant  to  the  Tuna  Ccmventlons  Act 
of  1950,  as  amended  (16  U.S.C.  951-961). 

•  •  •  •  • 

(2)  Purse  seiners  of  400  short  tons  car¬ 
rying  capacity  or  less  may  land  In  any 
U.S.  port,  yellowfin  tuna  captured  from 
within  the  regulatory  area  as  an  Inci¬ 
dent  to  fishing  for  species  with  which 
yellowfin  may  be  mingled,  but  In  no  event 
shall  any  vess^  of  301-400  ^ort  tons 
carrying  capacity  be  permitted  to  land 
yellowfin  tuna  in  excess  of  40  percent  by 
roimd  weight  of  its  total  catch:  Provided, 
however.  That  any  vessel  of  301-400 
short  t(^  carrying  ciqiaclty  which  Is  on 
a  fishing  voyage  longer  than  70  days  may 
land  20  percent  yellowfin  tuna  by  roimd 
weight  of  Its  established  short  ton  car¬ 
rying  capacity.  Nor  shall  any  purse 
seiner  of  300  short  tons  carrying  capacity 
or  less  be  permitted  to  Ismd  yellowfin 
tuna  In  excess  of  60  percoit  by  round 
weight  of  Its  total  catch:  Provided,  how~ 
ever.  That  any  such  vessel  that  Is  at  sea 
longer  than  50  days  may  land  25  percent 
yellowfin  tuna  by  round  weight  of  Its  es¬ 
tablished  short  ton  carrying  capacity. 
That  local  wet  fish  seiners  may  accumu¬ 
late  the  60  percent  allowance  by  weight 
for  the  separate  period  from  the  date  of 
closure  of  the  yellowfin  fishing  season 
until  the  end  of  that  month,  and  for  each 
separate  period  consisting  of  1  calendar 
mcmth  thereafter  provided  such  vessels 
have  not  landed  any  yellowfin  tuna  dur¬ 
ing  the  open  season  and  make  deliveries 
only  on  a  dally  basis.  When  the  catch  of 
yellowfin  tuna  by  purse  seiners  of  400 


short  tons  carrying  capacity  or  less 
reaches  4,400  short  tons,  the  amoimt  of 
yellowfin  tima  which  any  such  vessel  may 
lawfully  land  will  revert  to  15  percent  by 
round  weight  of  its  total  catch.  After  a 
date  to  be  announced  through  publica¬ 
tion  of  a  notice  In  the  Federal  Register 
by  the  Service  Director,  any  vessd  de¬ 
parting  on  a  fishing  voyage  shall  be  sub¬ 
ject  to  this  reversion  limitation  of  15 
percent.  (3)  Balt  and  jig  boats  may  land 
in  any  U.S.  port,  yellowfin  tuna  captured 
from  within  the  regulatory  area,  but  In 
no  event  shall  any  such  vessel  be  per¬ 
mitted  to  land  yellowfin  tuna  in  excess  of 
50  perc^t  by  round  weight  of  its  short 
ton  carrying  capacity  once  established  in 
accordance  with  subparagraph  (4)  of 
this  paragraph.  When  the  catch  of  yel¬ 
lowfin  tuna  by  bait  and  jig  boats  collec¬ 
tively  reaches  2,300  short  tons,  the 
amoimt  of  yellowfin  tuna  which  any  such 
vessel  may  lawfully  land  will  revert  to  15 
percent  by  roimd  weight  of  its  total 
catch.  After  a  date  to  be  announced 
through  publication  of  a  notice  in  the 
Federal  Register,  by  the  Service  Direc¬ 
tor,  any  vessel  departing  on  a  fishing 
voyage  shall  be  subject  to  this  reversion 
limitation  of  15  percent. 

(4)  The  short  ton  capacity  of  vessels 
will  be  determined  from  tables  prepared 
by  the  Commission  which  relate  carrying 
capacity  to  registered  tonnages  and  from 
ofBclal  unloading  records  available  to  the 
National  Marine  Fisheries  Elervlce. 

(I)  Managing  owners  of  purse  seine 
vessels  of  400  short  tons  carrying  capac¬ 
ity  or  less  will  be  notified  by  registered 
mall  that  their  vessel  Is  In  this  category 
and  Is  subject  to  the  provisions  of  sub- 
paragraph  (2)  of  this  paragraph. 

(II)  Except  as  provided  below  for  bait 
and  jig  boats,  managing  owners  not  re¬ 
ceiving  notification  by  registered  mall 
can  assume  that  their  vessel  Is  over  400 
short  tons  carrying  capacity  and  Is  sub¬ 
ject  to  the  provisions  of  subparagraph 
(1)  of  this  paragraph. 

(III)  To  qualify  for  the  bait  and  jig 
boat  yellowfin  allocation,  managing 
owners  of  such  vessels  shall  supply  the 
Regional  Director  documentation  con¬ 
cerning  the  gross  and  net  tonnage  of 
their  vessels  together  with  records  of 
prior  unloadings.  This  Information  will 
be  used  by  the  Regional  Director  to  es¬ 
tablish  the  short  ton  carrying  capacity 
of  each  vessel.  Fallme  to  comply  shall 
result  In  each  such  vessel  being  limited  to 
15  percent  yellowfin  tuna  by  round 
weight  of  its  total  catch.  This  15  per¬ 
cent  limitation  shall  remain  in  effect 
until  the  aforesaid  documentation  Is 
furnished  by  the  vessel's  managing 
owner. 

(5)  The  tonnage  limitations  specified 
in  subparagraphs  (2)  and  (3)  of  this 
paragraph  are  subject  to  adjustment  up¬ 
ward  or  downward.  Any  such  adjustment 
will  be  based  upon  the  estimated  use  of 
the  incidental  catch  allowance,  and  shall 
be  apportioned  as  determined  by  the 
Service  Director.  Announcement  of  such 
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adjustment  shall  be  made  by  publication 
of  a  notice  In  the  Federal  Register  by 
the  Service  Director. 

•  •  •  •  • 

(d)  Any  fishing  vessel  electing  to  fish 
exclusively  in  the  Pacific  Ocean,  but  out¬ 
side  the  regulatory  area,  shall  report  to 
the  Regional  Director,  within  48  hours 
before  leaving  port,  giving  the  name  of 
the  reporting  vessel  and  the  port  of  de¬ 
parture;  within  24  hours  before  leaving 
the  regulatory  area,  giving  the  latitude 
of  departure  and  the  approximate  time 
of  departure;  and  within  24  hours  before 
returning  to  the  regulatory  area,  giving 
the  latitude  of  reentry,  the  approximate 
time  of  reentry  and  the  tonnage  by  spe¬ 
cies  of  fish  aboard.  For  1973  only,  the 


area  described  in  the  second  sentence  of 
paragraph  (g)  of  S  280.1  is  considered  to 
be  outside  the  regulatory  area.  There¬ 
fore,  all  requirements  for  vessels  fishing 
in  the  area  described  above  will  be  pre¬ 
cisely  the  same  as  for  those  vessels  fish¬ 
ing  in  the  Pacific  Ocean  but  outside  the 
regulatory  area. 

•  •  •  •  • 
Effective  date.  These  regulations  are 
effective  March  6, 1973. 

Issued  at  Washington,  D.C.,  and  dated 
March  1. 1973. 

Robert  W.  Schoning, 

Acting  Director,  National  Marine 
Fisheries  Service. 

[PR  Doc.73-4209  Filed  3-5-73;8:45  am] 
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Proposed  Rule  Making 


This  section  of  the  FEDERAL  REGISTER  contains  notices  to  the  public  of  the  proposed  issuance  of  rules  and  regulations.  The  purpose  of 
these  notices  is  to  give  interested  persons  an  opportunity  to  participate  in  the  rule  making  prior  to  the  adoption  of  the  final  rules. 


DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Food  and  Drug  Administration 
[  21  CFR  Part  145  ] 

POTENCY  OF  ANTIBIOTIC-CONTAINING 

DRUGS  AT  TIME  OF  CERTIFICATION 

Withdrawal  of  Proposed  Statement  of 
Policy 

In  the  Federal  Register  of  January  11, 
1972  (37  FR  336),  the  Commissioner  of 
Food  and  Drugs  Issued  a  notice  pro¬ 
posing  that  Subpart  B  of  21  CFR  Part 
145  be  amended  by  adding  a  statement 
of  policy  stating  that  no  preparation 
ctKitaining  antibiotic  drugs  would  be 
certified  unless  the  batch  contained  at 
least  100  percent  of  the  declared  potency 
(or  a  higher  amount  if  so  specified  in  the 
regulations)  at  the  time  of  certification. 
The  proposal  also  provided  that  a  batch 
which  showed  minor  deviations  from  100 
percent  of  the  declared  potency  could 
be  certified  if  the  Commissioner  of  FVxxi 
and  Drugs,  in  light  of  other  factors, 
deemed  such  minor  deviations  accept¬ 
able.  The  notice  invited  interested  per¬ 
sons  to  file  comments  within  30  days 
after  its  publication;  this  time  period  for 
filing  comments  was  extended  to 
March  11,  1972  by  a  notice  published 
in  the  Federal  Register  on  January  29, 
1972  (37  FR  1477). 

Comm«its  regarding  the  proposed 
statements  of  policy  were  received  from 
the  Pharmaceutical  Manufacturers  As¬ 
sociation  (PMA)  and  20  manufacturers 
of  antibiotic-containing  drugs.  The  com¬ 
ments  indicated  an  agreement  in  prin¬ 
ciple  with  the  objective  of  the  proposal 
to  assure  that  antibiotic-containing 
drugs  would  have  the  appropriate 
strength  or  potency  when  dispensed  and 
administered  to  patients  throughout  the 
expiration  dating  period.  However,  these 
comments  emphasized  that,  due  to  the 
vagaries  of  the  essay  proc^ures,  some 
batches  would  not  be  certified  even 
though  they  had  been  formulated  with 
the  intent  to  cemtain  100  percent  of  the 
declared  potency.  Those  who  commented 
noted  that  in  order  to  assure  that  a  batch 
would  assay  at  least  100  percrat  of  the 
declared  potency  at  the  time  of  certifica¬ 
tion,  it  would  be  necessary  to  formulate 
the  batch  with  an  excess  of  the  anti¬ 
biotic  beyond  that  required  for  good 
manufacturing  practices;  they  also 
noted  that  such  an  unwarranted  excess 
could  result  in  increased  cost  of  the 
drug  to  the  consumer  and  create  prob¬ 
lems  of  superpoiency.  In  addition,  those 
who  commented  noted  that  the  provi¬ 


sions  of  the  proposal  which  allow  for 
the  certification  of  a  batch  which  shows 
minor  deviations  from  100  percent  of 
the  declared  potency  are  so  vague  that 
the  manufacturer  is  placed  in  a  position 
of  not  knowing  preci^y  the  level  of  ac¬ 
ceptance  for  certification. 

In  general,  the  (ximments  suggested 
that  the  proposal  be  revised  so  tis  to 
require  that  each  batch  of  antibiotlc- 
ccmtaining  drug  be  formulated  with  the 
intent  to  provide  not  less  than  100  per¬ 
cent  of  the  declared  amoirnt  of  the 
antibiotic. 

The  Commissioner  having  considered 
the  comments  received  and  other  rele¬ 
vant  material,  has  concluded  that  there 
are  valid  reasons  why  the  pix^josed  state¬ 
ment  of  policy  should  not  be  published 
as  a  final  order.  The  Commissioner  has 
determined  that,  because  of  the  inherent 
vagaries  of  the  assay  procedures,  it  would 
be  difficult  to  enforce  a  requirement  that 
there  be  a  minimum  level  of  100  per¬ 
cent  of  the  declared  potency  without  an¬ 
ticipating  that  many  firms  would  add  an 
excess  of  the  antibiotic  which  may  in 
turn  result  in  problems  of  superpotency. 
In  addition,  the  OommissicMier  ccmcludes 
that  the  problems  of  defining  the  “minor 
deviations”  from  100  percent  of  potency 
which  would  be  acceptable  for  certifica¬ 
tion  are  so  great  that  any  attempt  to 
define  precisely  such  deviations  would 
be  impractical.  The  Commissioner  agrees 
with  the  comment  that  unless  such  devi¬ 
ations  are  defined,  manufacturers  are 
denied  the  right  of  knowing  precisely 
the  level  of  acceptance  for  certification. 

The  Commissioner  sees  no  benefit  at 
this  time  in  publishing  a  statement  of 
policy,  as  proposed  in  the  comments,  re¬ 
quiring  that  antibiotic-contedning  drugs 
te  formulated  with  the  intent  to  pro¬ 
vide  at  least  100  percent  of  the  declared 
strength  or  potency.  This  is  already  the 
current  policy  of  the  Pood  and  Drug  Ad¬ 
ministration  (FDA)  and  also  of  both  the 
National  Formulary  and  the  n.S. 
Pharmacopeia;  it  is  recognized  in  the 
Industry  as  a  good  manufacturing  prac¬ 
tice.  The  “Guidelines  for  Manufacturing 
and  Controls  for  IND’s  and  NDA’s”  de¬ 
veloped  jointly  by  the  PDA  and  the  PMA 
also  contains  a  statement  that  “•  •  • 
the  formulation  should  be  prepared  with 
the  intent  to  provide  not  less  than  100 
percent  of  the  formula  amount  of  the 
active  ingredient.” 

If  there  becomes  apparent  a  need  to 
formalize  this  current  policy  regarding 
formulation  with  the  intent  to  provide 
at  least  100  peremt  of  the  declared 
strength  or  potency,  the  Commissioner 


wUl  consider  a  revision  of  the  current 
good  manufactmlng  practice  regulations 
(21  C!PR  Part  133)  to  Include  such  a  re¬ 
quirement. 

Where  the  PDA  encounters  manufac¬ 
turers  apparently  aiming  for  a  potency 
level  significantly  below  100  percent  of 
the  declared  strength  or  potency  but 
yet  above  the  minimum  level  as  estab¬ 
lished  by  antibiotic  regulations,  warning 
letters  will  be  sent  to  these  manufac¬ 
turers  and  Inspections  of  them  will  be 
made.  If  such  a  practice  continues,  these 
manufacturers  will  be  notified  that  the 
FDA  will  not  certify  batches  that  barely 
meet  the  minimum  level  of  potency. 

The  Commissioner  concludes  that  the 
proposed  statement  of  policy  should  be 
withdrawn. 

Therefore,  pursuant  to  provisions  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (secs.  507,  701(a),  52  Stat.  1055,  59 
Stat.  463  as  amended;  21  U.S.C.  357, 
371(a))  and  under  authority  delegated 
to  the  Commissioner  (21  CFR  2.120), 
the  notice  of  proposed  rule  making  pub¬ 
lished  in  the  Federal  Register  of  Janu¬ 
ary  11,  1972  (37  FR  336)  concerning  a 
statement  of  policy  regarding  the  po¬ 
tency  of  antibiotic-containing  drugs  at 
the  time  of  certification  is  hereby  with¬ 
drawn. 

Dated:  February  26, 1973. 

William  F.  Randolph, 

Acting  Associate  Commissioner 
for  Compliance. 

[FR  Doc.  73-4188  Filed  3-6-73;8:45  am] 


[21  CFR  Part  295] 

CERTAIN  LIQUID  PAINT  SOLVENT  PREP¬ 
ARATION  CONTAINING  PETROLEUM 
DISTILLATES.  BENZENE,  TOLUENE, 
XYLENE.  OR  COMBINATIONS  THEREOF 

Proposed  Child  Protection  Packaging 
*  Standards 

Correction 

In  FR  Doc.  73-2527  appearing  at  page 
3989  of  the  issue  for  Friday,  February  9, 
1973,  the  following  changes  should  be 
made: 

1.  On  page  3989  in  the  third  column, 
in  the  second  line  of  paragraph  2  of  the 
commissioner’s  findings,  “moderate” 
should  read  "modern”. 

2.  On  page  3990  in  the  second  column, 
in  the  paragraph  beginning  “Interested 
persons”  the  phrase  “on  or  after  April  10, 
1973,”  should  read  "on  or  before  April  10, 
1973,”. 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
[26CFRPart53] 
FOUNDATION  TAX 

Taxes  on  Excess  Business  Holdings  of 
Private  Foundations;  Hearing 

Proposed  regulations  under  section 
4943  of  the  Internal  Revenue  Code  of 
1954,  relating  to  taxes  on  excess  busi¬ 
ness  holdings  of  private  foundations,  ap¬ 
pear  in  the  Federal  Register  for  Janu¬ 
ary  3, 1973  (38  FR  32).  • 

A  public  hearing  on  the  provisions  of 
the  proposed  regulations  will  be  held  on 
March  29, 1973,  at  10  a.m.,  e.8.t..  in  Room 
3313,  Internal  Revenue  Building,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 

The  rules  of  §  601.601(a)  (3)  of  the 
Statement  of  Procedural  Rules  (26  CFR 
Part  601)  shall  apply  with  respect  to 
such  public  hearing.  Copies  of  these  rules 
may  be  obtained  by  a  request  directed 
to  the  Commissioner  of  Internal  Reve¬ 
nue,  Attention:  CC:LR:T,  Washington, 
D.C.  20224,  or  by  telephoning  (Washing¬ 
ton,  D.C.)  202 — 964-3935.  Under  such 
S  601.601(a)(3),  persons  who  have  sub¬ 
mitted  written  comments  or  suggestions 
within  the  time  prescribed  in  the  notice 
of  proposed  rule  making,  and  who  desire 
to  present  oral  comments  at  such  hear¬ 
ing  should  by  March  15,  1973,  submit  an 
outline  of  the  topics  and  the  time  they 
wish  to  devote  to  each  topic.  Such  out¬ 
lines  should  be  submitted  to  the  Com¬ 
missioner  of  Internal  Revenue,  Atten¬ 
tion:  <X;:LR:T,  Washington,  D.C.  20224. 

Persons  who  desire  a  copy  of  such 
written  comments  or  suggestions  or  out¬ 
lines  and  who  desire  to  be  assured  of 
their  availability  on  or  before  the  be¬ 
ginning  of  such  hearing  should  notify 
the  Commissioner,  in  writing,  at  the 
above  address  by  March  22,  1973.  In  such 
a  case,  unless  time  and  circumstances 
permit  otherwise,  the  desired  copies  are 
deliverable  only  at  the  above  address.  The 
charge  for  copies  is  ten  cents  ($0.10)  per 
page,  siAJect  to  a  minimum  charge  of  $1. 

Lee  H.  Henkel,  Jr., 
Chief  Counsel. 

[FR  Doc.73-4416  FUed  3-&-73;9:44  am] 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
[14  CFR  Part  71] 

[Airspace  Docket  No.  72-WA-57] 
ADDITIONAL  CONTROL  AREAS 
Proposed  Designation 

The  Federal  Aviation  Administration 
(FAA)  is  considering  an  amendment  to 
Part  71  of  the  Federal  Aviation  Regula¬ 
tions  that  would  designate  additional 
control  areas  along  the  east  coast  of  the 
United  States. 

Coincident  with  this  proposal,  nonrule 
making  action  would  be  required  to  alter 
Warning  Areas  W-50,  W-72  and  W-386 
as  desribed  herein.  Procedures  for  Joint 
use  of  these  areas  by  the  using  agency 
and  the  FAA  would  also  be  required. 


The  proposed  designation  of  controlled 
airspace  would  permit  vectoring  of  traf¬ 
fic  from  overland  routes  or  the  New 
York  Oceanic  CTTA/FIR  through  the 
above-mentioned  warning  areas  when 
said  areas  are  not  being  used  by  the  us¬ 
ing  agency. 

Interested  iiersons  may  participate  in 
the  proposed  rule  making  by  submitting 
such  written  data,  views  or  arguments  as 
they  may  desire.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  Federal 
Aviation  Administration,  OfBce  of  the 
General  Counsel.  Attention:  Rules 
Docket,  800  Independence  Avenue  SW., 
Washington,  DC  20591.  All  communica¬ 
tions  received  on  or  before  April  20,  1973 
will  be  considered  before  action  is  taken 
on  the  proposed  amendment.  *The  pro- 
■posal  contained  in  this  notice  may  be 
changed  in  the  light  of  comments 
received. 

An  official  docket  will  be  available  for 
examination  by  interested  persons  at  the 
Federal  Aviation  Administration,  Office 
of  the  General  Counsel,  Attention:  Rules 
Docket.  800  Independence  Avenue  SW., 
Washington,  DC  20591.  An  informal 
docket  also  will  be  available  for  exami¬ 
nation  at  the  office  of  the  Regional  Air 
Traffic  Division  Chief,  Federal  Aviation 
Administration,  Southern  Region,  Post 
Office  Box  20636,  Atlanta,  GA  30320;  and 
the  office  of  the  Regional  Air  Traffic  Di¬ 
vision  Chief,  Federal  Aviation  Adminis¬ 
tration,  Eastern  Region,  Federal  Build¬ 
ing,  John  F.  Kennedy  International  Air¬ 
port,  Jamaica,  N.Y.  11430. 

As  part  of  this  proposal  relates  to  the 
navigable  airspace  outside  the  United 
States,  this  notice  is  submitted  in  con¬ 
sonance  with  the  ICAO  International 
Standards  and  Recommended  Practices. 

Applicability  of  international  stand¬ 
ards  and  recommended  practices  by  the 
Air  Traffic  Service,  FAA,  in  areas  out¬ 
side  domestic  airspace  of  the  United 
States  is  governed  by  Article  12  of  and 
Annex  11  to  the  Convention  on  In¬ 
ternational  Civil  Aviation,  which  per¬ 
tain  to  the  establishment  of  air  na¬ 
vigation  facilities  and  services  neces¬ 
sary  to  promoting  the  safe,  orderly, 
and  expeditious  flow  of  civil  air 
traffic.  Their  purpose  is  to  insme  that 
civil  fiying  on  international  air  routes 
is  carried  out  under  uniform  conditions 
designed  to  improve  the  safety  and  effi¬ 
ciency  of  air  operations. 

The  international  standards  and  rec¬ 
ommended  practices  in  Annex  11  apply 
in  those  parts  of  the  airspace  xmder  the 
jurisdiction  of  a  contracting  State, 
derived  from  ICAO,  wherein  air  traffic 
services  are  provided  and  also  whenever 
a  contracting  State  accepts  the  responsi¬ 
bility  of  providing  air  traffic  services  over 
high  seas  or  in  airspace  of  imdetermined 
sovereignty.  A  contracting  State  accept¬ 
ing  such  responsibility  may  apply  the 
international  standards  and  recom¬ 
mended  practices  to  civil  aircraft  in  a 
manner  consistent  with  that  adopted  for 
airspace  imder  its  jurisdiction. 

In  accordance  with  Article  3  of  the 
Convention  on  International  Civil  Avia¬ 
tion,  Chicago,  1944,  State  aircraft  are 


exempt  from  the  provisions  of  Annex  11 
and  its  standards  and  recommended 
practices.  As  a  contracting  State,  the 
United  States  agreed  by  Article  3(d)  that 
its  State  aircraft  will  be  operated  in  in¬ 
ternational  airspace  with  due  regard  for 
the  safety  of  civil  aircraft. 

Since  this  action  involves,  in  part,  the 
designation  of  navigable  airspace  out¬ 
side  the  United  States,  the  Administra¬ 
tor  has  consulted  with  the  Secretary  of 
State  and  the  Secretary  of  Defense  in  ac¬ 
cordance  with  the  provisions  of  Execu¬ 
tive  Order  10854. 

The  proposed  amendment  would  des¬ 
ignate  additional  control  areas  as  fol¬ 
lows; 

1.  Hog  Island,  Va. 

That  airspace  extending  upward  from  2,000 
feet  MSL  bounded  on  the  north  by  latitude 
38*00'00"  N.;  on  the  northeast  by  the  south¬ 
west  edge  of  Control  1148;  on  the  east  by 
the  New  York  Oceanic  CTA/FIR;  on  the 
south  by  the  north  edge  of  Control  1149;  on 
the  west  by  longitude  75*30'00"  W.,  and  on 
the  northwest  by  a  line  3  nautical  miles 
southeast  of  and  parallel  to  the  shoreline  to 
the  point  of  beginning. 

2.  Pendleton,  Va. 

That  airspace  extending  upward  from  2,000 
feet  MSL  bounded  on  the  north  by  the  south 
edge  of  Control  1149;  on  the  east  and  south¬ 
east  by  the  New  York  Oceanic  CTA/FIR;  on 
the  southwest  by  the  northeast  edge  of  Con¬ 
trol  1181;  and  on  the  west  by  longitude 
75*30'00"  W. 

The  nonrule  making  actions  associated 
with  the  proposed  amendment  would 
alter  certain  warning  areas. 

1.  The  description  of  W-72  would  be 
deleted  and  the  following  would  be  sub¬ 
stituted  therefor: 

A.  W-72A 

BOUNDARnSS 

Beginning  at  latitude  36*49'00"  N.,  longi¬ 
tude  75*54'00''  W.;  to  latitude  36*49'00''  N., 
longitude  75*32’00''  W.;  to  latitude  36*46’67'' 
N.,  longitude  74*30'00"  W.;  to  latitude  35* 
ll'OO"  N.,  longitude  74*30'00''  W.;  to  latitude 
36*57'00''  N.,  longitude  75“33'00'  W.;  thence 
3  nautical  mUes  from  and  parallel  to  the 
shoreline  to  the  point  of  beginning. 

Altitude:  East  of  longitude  75*30'00’'  W., 
surface  to  unlimited;  west  of  longitude  76* 
30'00"  W.,  surface  to  but  not  including  2,000 
feet  MSL  and  above  FL  600  to  imllmited. 

Time  of  use:  Intermittent. 

Using  agency:  Virginia  Capes  Operating 
Area  Coordinator  (VCOAC)  COMNAVAIR- 
LANT  MAS  Oceana,  Virginia  Beach,  Va. 

Controlling  agency:  Federal  Aviation  Ad¬ 
ministration,  Washington  ARTC  Center. 

B.  W-72B 

BOUNDARIES 

Beginning  at  latitude  36*46'57"  N.,  longi¬ 
tude  74»30'00"  W.;  to  latitude  36*43'00''  N.. 
longitude  73*00’00''  W.;  to  latitude  36*00'00'' 
N.,  longitude  73*00'00''  W.;  to  latitude  34* 
33'10''  N.,  longitude  73*40'60''  W.;  to  latitude 
35*11'00"  N.,  longitude  74*30'00..  W.;  thence 
to  th^  point  of  beginning. 

Altitude:  Surface  to  unlimited. 

Time  of  use:  Intermittent. 

Using  agency:  Virginia  Capes  Operating 
Area  Coordinator  (VCOAC)  COMNAVAIR- 
ANT  Oceana,  Virginia  Beach,  Va. 

Controlling  agency.  Federal  Aviation  Ad¬ 
ministration,  Washington  ARTC  Center. 
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2.  The  description  of  W-386  would  be 
deleted  and  the  fc^wing  would  be  sub¬ 
stituted  therefor: 

A.  W-386A 


BOtTNOASIES 


Beglnulng  at  lat. 

38*00'00” 

N..  long. 

75*11'20" 

W4 

to 

lat. 

38*00'00" 

N,  long. 

74*30' 00” 

W.; 

to 

laL 

37*05'18” 

N.,  long. 

74*80'00” 

to 

lat. 

37*00'00” 

N.,  long. 

75*32'00” 

W.; 

to 

Ut. 

37*08’00” 

N,  long. 

75*32'00'' 

to 

Ut. 

37*0e’00” 

N..  long. 

75*47'00” 

W4 

thence  3 

nautical  miles  from 

and  parallel  to  the  shoreline  to  the  point  of 
beginning. 

Altitude:  East  ot  long.  75*30'00'  W.,  sur¬ 
face  to  unlimited;  west  (rf  long.  75*30'00"  W, 
surface  to  but  not  Inclxidlng  2,000  feet  MSL 
and  above  FL  600  to  unlimited. 

Time  of  use:  Intermittent. 

Using  agency:  Virginia  Capes  Operating 
Area  Coordinator  (VCOAC)  COMNAV 
AIRUANT  NAS  Oceana.  Virginia  Beacb,  Va. 

Ootntrolllng  agency:  Federal  Aviation  Ad¬ 
ministration.  WashlngUm  ARTC  Center. 

B.  W-386B 

BOUKDAUES 

Beginning  at  lat.  38*00'00"  N.,  long. 
74*30'00''  W4  to  Ut.  38*00’00"  N.,  long. 
73*44'00"  W4  to  lat.  37*18'00"  N,  long. 
73*00'00"  W.;  to  lat.  37*12'00"  N,  Itmg. 
73*00'00"  W.;  to  lat.  37*05'18''  N,  long. 
74*30'00''  W.;  thence  to  the  point  (rf  begin¬ 
ning. 

Altitude:  Siuface  to  unlimited. 

Time  of  use:  Intermittent. 

Using  agency:  Virginia  Capee  Operating 
Area  Coordinator  (VCOAC)  COMNAVAIB 
LANT  NAS  Oceana,  Virginia  Be<u>h.  Va. 

Controlling  agency:  Federal  Aviation  Ad¬ 
ministration.  Washington  ABTC  Center. 

3.  W-50  would  be  modified  as  follows: 

a.  Cliange  the  time  of  use  frwn  “1230Z 
to  2130Z  Monday  through  Friday”  to 
“Intermittent.” 

b.  The  Using  agency  designation 
would  be  changed  by  deleting  «•  •  • 
COMNAVAIRLANT  /  COMPAIRNOR- 
POLK  NAS  Oceana,  •  •  •”  and  sub¬ 
stituting  “•  •  •  CXDMNAVAIRIiANT  NAS 
Oceana,  •  •  •”  therefor. 

c.  Add  “Controlling  Agency.  Federal 
Aviation  Administration,  Washington 
ARTC  Center." 

(Sec.  307(a).  1110  Federal  Aviation  Act  oC 
1958,  49  UB.C.  1348(a)  and  1510) ,  Executive 
Ordeo-  10854,  24  FR  9565;  sec.  6(c)  Depart¬ 
ment  ot  Tran^x>rtatlon  Act,  49  UB.C.  1656 
(c)) 

Issued  in  Washingtim,  D.C.,  on  Feb¬ 
ruary  27,  1973. 

ChlARLES  H.  NeWPOL, 
Acting  Chief,  Airspace  and  Air 
Traffic  Rules  Division. 

(FR  Doc.73-4183  FUed  8-5-73;8:45  am] 


[  14  CFR  Part  105  ] 

(Docket  No.  12336;  Notice  72-29A] 
PARACHUTE  JUMPING 
Extension  of  Comment  Period 

The  Federal  Aviation  Administration 
prc^xised  in  Notice  72-29  published  In 
the  Federal  Register  on  November  3, 
1972  (37  FR  23458) ,  to  amend  Part  105 
of  the  Federal  Aviation  Regulations  to 
require  any  person  conducting  an  inten¬ 


tional  parachute  jump  in  any  controlled 
airspace  to  obtain  an  authorization  from 
ATC  and  give  prior  notice  to  ATC  before 
making  the  jump.  In  additkm,  the  time 
during  which  lights  are  required  for  a 
parachute  jump  would  be  changed  to 
conform  with  the  time  specified  in 
S  91.73  of  the  filght  rules.  The  other 
changes  proposed  are  minor  in  nature 
and  not  substantive. 

The  United  States  Parachute  Associa¬ 
tion  (USPA)  has  requested  a  90-day  ex¬ 
tension  of  time  for  submission  of  com¬ 
ments.  The  extension  is  requested  to 
enable  USPA  to  review  the  comments 
they  have  received  from  their  individual 
members  in  respionse  to  the  notice  and 
to  prepare  an  official  statement  on  be¬ 
half  of  the  USPA  regarding  Notice  72-29. 

The  FAA  believes  it  would  be  desirable 
to  receive  comments  from  the  USPA  and 
therefore  an  extension  is  warranted; 
however,  it  appears  that  a  30-day  exten¬ 
sion  should  provide  the  USPA  with  suf¬ 
ficient  time  to  review  the  notice  and 
submit  its  comments. 

I  find  that  the  petitioner  has  shown  a 
substantive  interest  in  the  proposed  rule, 
that  good  cause  exists  for  the  extension 
and  that  the  extension  is  consistent  with 
the  public  interest. 

Therefore,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator 
(14  (JFR  11.45),  the  time  within  which 
comments  on  Notice  72-29  will  be  re¬ 
ceived  is  extended  to  April  4,  1973. 

Issued  in  Washington,  D.C.,  on 
March  2,  1973, 

C.  R.  Melugin,  Jr.. 

Acting  Director, 
Flight  Standards  Service. 

(FR  Doc.73-4409  FUed  3-5-73;9:59  am] 


COMMITTEE  FOR  PURCHASE  OF 
PRODUCTS  AND  SERVICES  OF 
THE  BLIND  AND  OTHER  SE¬ 
VERELY  HANDICAPPED 
[41  CFRCh.  51] 

PR(X:UREMENT,  ORGANIZATION,  AND 
FUNCTIONS 

Notice  of  Proposed  Rule  Making 

Notice  is  hereby  given  that  the  regula¬ 
tions  set  forth  in  tentative  form  below 
are  proposed  by  the  Committee  for  Pur¬ 
chase  of  Products  and  Services  of  the 
Blind  and  Other  Severely  Handlci^ped. 
The  proposed  regulations  describe,  pur¬ 
suant  to  the  authority  contained  in  Pub¬ 
lic  Law  92-28,  June  23,  1971  (85  Stat.  77. 
41  U.S.C.  46-48)  (hereinafter  referred  to 
as  the  “Act”) .  the  policy  and  procedures 
for  the  administration  of  the  Act.  These 
regulations  will  supersede  CThapter  51, 
Title  41,  CFR. 

Public  Law  92-28  amended  the  Wag- 
ner-OT)ay  Act  (41  UJS.C.  46-48) ,  dated 
Jime  25,  1938,  in  two  major  respects.  It 
extended  the  special  priority  in  selling 
certain  products  to  the  Federal  Govern¬ 
ment  formerly  reserved  to  the  blind  to 
other  severely  handicapped  persons  and 
it  expanded  the  scope  of  the  Act  to  In¬ 
clude  services  as  well  as  products  or  com¬ 
modities.  However,  the  Act  iMovldes  that 


the  blind  will  have  a  first  prefermce  in 
the  sale  of  commodities  and,  until  De¬ 
cember  31,  1976,  in  the  provisicm  of 
services. 

The  Act  also  Increased  the  Committee 
from  seven  to  14  members,  enumerated 
its  duties  and  powers,  and  defined  the 
terms  used  in  the  expanded  Act.  These 
changes  have  resulted  in  the  need  for  a 
complete  revision  of  the  ciurent  Chapter 
51.  Title  41  CFR. 

The  proposed  regulations  have  been 
divided  into  five  parts  to  permit  ready 
reference.  In  addition  to  the  changes 
brought  about  by  the  Act,  a  number  of 
secticms  have  been  modified  or  expanded 
to  refiect  the  procedures  the  Committee 
has  foimd  to  be  necessary  to  carry  out 
the  purposes  of  the  Act. 

Interested  persons  may,  on  or  before 
April  5,  1973,  submit  written  comments 
on  the  proposed  regulations  to  the  Execu¬ 
tive  Dilator,  Committee  for  Purchase  of 
Products  and  Services  of  the  Blind  and 
Other  Severely  Handicapped,  2009  14th 
Street  North,  Suite  610,  Arlington,  VA 
22201. 

By  the  Committee. 

C^HARLES  W,  Fletcher, 
Executive  Director. 

CHAPTER  51— COMMITTEE  FOR  PUR¬ 
CHASE  OF  PRODUCTS  AND  SERVICES 
OF  THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Tablx  or  Pabts 

Part 

1  Oeneral. 

2  Ck>inmlttee  for  Purchase  of  Products  and 

Services  of  the  Blind  and  Other  Severely 
Handicapped. 

3  Central  Nonprofit  Agencies. 

4  Workshops. 

5  Procurement  Reqvilrements  and  Proce¬ 

dures. 

PART  51-1— GENERAL 

Sec. 

51-1.1  Ptrflcy. 

61-1.2  Definitions. 

61-1.3  Priorities. 

ATTTHoarrT:  Public  Law  92-28,  June  23, 
1971  (85  Stat.  77,  41  UB.O.  46-48). 

§  51-1.1  Policy. 

(a)  The  Committee  for  Purchase  of 
Products  and  Services  of  the  Blind  and 
Other  Severely  Handicapped  was  estab¬ 
lished  by  Public  Law  92-28,  June  23, 1971 
(85  Stat.  77,  41  U.S.C.  48-48)  (herein¬ 
after  the  Act) ,  for  the  purpose  of  direct¬ 
ing  the  procurement  of  selected 
commodities  and  services  by  the  Fed¬ 
eral  Government  to  qualified  workshops 
serving  blind  and  other  severely  handi¬ 
capped  individuals  with  the  objective  of 
Increasing  the  employment  opportimi- 
ties  for  these  individuals.  The  Commit¬ 
tee  is  required  to  establish  and  publish 
in  the  Federal  Register  a  procurement 
list  of: 

(1)  Commodities  produced  by  any 
qualified  nonprofit  agency  for  the  blind 
or  by  any  qualified  nonprofit  agency  for 
other  severely  handicapped,  and 

(2)  The  services  provided  by  any  such 
agency  which  the  Committee  determines 
are  suitable  fM*  procurement  by  the 
Government  pursuant  to  the  Act. 
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(b)  The  Act  further  provides  that  any 
entity  of  the  Government  which  intends 
to  procure  any  commodity  or  service  on 
the  procurement  list,  shall  prociure  such 
commodity  or  service,  at  the  price  estab¬ 
lished  by  the  Committee,  from  a  qualified 
nonprofit  agency  for  the  blind  or  such 
agency  for  the  other  severely  handi¬ 
capped  If  the  commodity  or  service  is 
available  within  the  normal  period  re¬ 
quired  by  that  Government  entity.  How¬ 
ever,  this  requirement  shall  not  apply  to 
the  procurement  of  any  commodity  or 
service  which  is  available  from  Federal 
Prison  Industries.  Inc. 

§  51—1.2  Definitions. 

As  used  in  this  chapter; 

(a)  "Committee”  means  the  Commit¬ 
tee  for  Purchase  of  Products  and  Services 
of  the  Blind  and  Other  Severely 
Handicapped. 

(b)  "Direct  labor”  means  all  work  re¬ 
quired  for  preparation,  processing,  and 
packing  of  a  commodity  or  work  directly 
related  to  the  performance  of  a  service 
but  not  supervision,  administration,  in¬ 
spection,  and  shipping. 

(c)  “Fiscal  year”  means  the  12-month 
period  beginning  on  July  1  of  each  year. 

(d)  "Government”  and  “entity  of  the 
Government”  means  any  entity  of  the 
legislative  branch  or  the  judicial  branch, 
any  executive  agency  or  military  depart¬ 
ment,  the  U.S.  Postal  Service,  and  any 
nonappropriated  fund  instrumentality 
imder  the  Jurisdiction  of  the  armed 
forces. 

(e)  "State”  means  the  50  States,  the 
District  of  Columbia,  the  Commonwealth 
of  Puerto  Rico,  the  Virgin  Islands,  Guam, 
American  Samoa,  and  the  Trust  Terri¬ 
tory  of  the  Pacific  Islands. 

(f)  “Blind”  means  an  individual  or 
class  of  individuals  whose  central  visual 
acuity  does  not  exceed  20/200  in  the  bet¬ 
ter  eye  with  correcting  lenses  or  whose 
visual  acuity,  if  better  than  20/200  is  ac¬ 
companied  by  a  limit  to  the  field  of  vision 
In  the  better  eye  to  such  a  degree  that  its 
widest  diameter  subtends  an  angle  no 
greater  than  20*. 

(g)  "Other  severely  handicapped  in¬ 
dividual”  means  any  person  (other  than  a 
blind  person)  who  is  so  severely  incapac¬ 
itated  by  any  physical  or  mental  dis¬ 
ability  that  he  cannot  engage  in  normal 
competitive  employment  because  of  such 
disability. 

(1)  Some  specific  categories  of  se¬ 
verely  handicapped  persons  include  those 
disabled  by  the  following: 

(1)  Spinal  cord  injury; 

(ii)  Deafness; 

(lii)  Muscular  dystrophy  (adults) ; 

(iv)  Multiple  sclerosis; 

(v)  Developmental  disability  or  other 
neurological  disorders; 

(vl)  Severe  orthopedic  handicaps; 

(vii)  Multiple  disabilities; 

(viii)  Severe  personality  or  behavioral 
disorders  including  psychoses  and 
neuroses; 

(ix)  Severe  piilmonary  disease; 

(x)  Severe  cardiac  disorders. 

The  foregoing  represent  examples  only 
and  should  not  be  considered  exclusive. 

(2)  A  severely  handicapped  person 


who  is  able  to  engage  in  normal  com¬ 
petitive  employment  because  he  has 
overcome  his  handicap  or  his  condition 
has  been  substantially  corrected  is  not  an 
“other  severely  handicapped  individual” 
within  the  meaning  of  this  definition. 

(3)  Capability  for  normal  competitive 
employment  shall  be  determined  from  in¬ 
formation  developed  by  an  on-going 
placement  program  conducted  by  the 
workshop.  Such  placement  program  shall 
Include  at  least  (i)  a  pre-admission 
evaluation  and  annual  review  to  deter¬ 
mine  each  worker’s  capability  for  normal 
competitive  employment,  and  (ii)  main¬ 
tenance  of  liaison  with  appropriate  com¬ 
munity  services  for  the  placement  in  such 
employment  of  any  of  its  workers  who 
may  qualify  for  such  placement. 

(h)  “Qualified  nonprofit  agency  for 
the  blind”  (hereinafter  "workshop  for  the 
blind”)  means  an  agency  organized  under 
the  laws  of  the  United  States  or  of  any 
State,  operated  in  the  interest  of  blind 
individuals,  and  the  net  income  of  which, 
does  not  inme  in  whole  or  in  part  to  the 
benefit  erf  any  shareholder  or  other  in¬ 
dividual;  which  complies  with  applicable 
occupational  health  and  safety  standards 
prescribed  by  the  Secretary  of  Labor;  and 
which  in  the  production  of  commo^tles 
and  the  provision  of  services  (whether 
or  not  the  commodities  or  services  are 
procured  imder  these  regulations)  dur¬ 
ing  the  fiscal  year  employs  blind  individ¬ 
uals  for  not  less  than  75  percent  of  the 
man-hours  of  direct  labor  required  for 
the  production  or  provision  of  the  com¬ 
modities  or  services. 

(i)  “Qualified  nonprofit  agency  for 
other  severely  handicapped”  (herein¬ 
after  “workshop  for  other  severely  handi¬ 
capped”)  means  an  agency  organized 
under  the  laws  of  the  United  States  or 
of  any  State,  operated  in  the  Interests  of 
severely  handicapped  individuals  who  are 
not  blind,  and  the  net  income  which  does 
not  inure  in  whole  or  in  part  to  the  ben¬ 
efit  of  any  shareholder  or  other  individ¬ 
ual;  which  complies  with  applicable  oc¬ 
cupational  health  and  safety  standards 
prescribed  by  the  Secretary  of  Labor;  and 
which  in  the  production  of  commo^ties 
and  the  provision  of  services  (  whether  or 
not  the  commodities  or  services  are  pro¬ 
cured  under  these  regulations)  during 
the  fiscal  year  employs  severely  handi¬ 
capped  individuals  (including  blind)  for 
not  less  than  75  percent  of  the  man-hours 
of  direct  labor  required  for  the  produc¬ 
tion  or  provision  of  commodities  or 
services. 

(j)  “Procurement  list”  means  a  list  of 

(1)  the  commodities  produced  by  any 
workshop  for  the  blind  or  by  any  work¬ 
shop  for  other  severely  handicapped,  and 

(2)  the  services,  provided  by  any  such 
workshop,  which  the  Committee  deter¬ 
mines  are  suitable  for  procurement  by 
the  Government  pursuant  to  these  regu¬ 
lations. 

(k)  “Central  nonprofit  agency”  means 
an  agency  organized  under  the  laws  of 
the  United  States  or  of  any  State,  oper¬ 
ated  in  the  interest  of  the  blind  or  other 
severely  handicapped,  the  net  income  of 
which  does  not  inure  in  whole  or  in  part 
to  the  benefit  of  any  shareholder  or  other 


individual,  and  designated  by  the  Com¬ 
mittee  to  facilitate  the  distribution  (by 
direct  allocation,  subcontract,  or  any 
other  means)  of  orders  of  the  Govern¬ 
ment  for  commodities  and  services  on 
the  procurement  list  among  workshops 
for  the  blind  or  workshops  for  other  se¬ 
verely  handicapped,  and  to  assist  the 
Committee  in  administering  these  regula¬ 
tions. 

(1)  “Workshop”  means  a  workshop 
for  the  blind  or  a  workshop  for  other 
severely  handicapped,  as  appropriate. 

§  51—1.3  Priorities. 

(a)  The  Committee,  in  making  assign¬ 
ment  of  commodities  and  services  on  the 
procurement  list  will  make  such  assign¬ 
ments  in  accordance  with  paragraphs 
(b)  and  (c)  of  this  section. 

(b)  In  the  purchase  by  the  Govern¬ 
ment  of  commodities  produced  and  of¬ 
fered  for  sale  by  workshops  for  the  blind 
or  workshops  for  other  severely  handi¬ 
capped.  priority  shall  be  accorded  to 
commodities  produced  and  offered  for 
sale  by  workshops  for  the  blind. 

(c)  In  the  purchase  by  the  Govern¬ 
ment  of  services  offered  by  workshops  for 
the  blind  or  workshops  for  other  severely 
handicapped,  priority  shall,  until  Decem¬ 
ber  31,  1976,  be  accorded  to  services  of¬ 
fered  for  sale  by  workshops  for  the  blind. 

* 


PART  51-2— COMMITTEE  FOR  PURCHASE 
OF  PRODUCTS  AND  SERVICES  OF  THE 
BLIND  AND  OTHER  SEVERELY  HAND¬ 
ICAPPED 

Sec. 

51-2.1  Membership. 

51-2.2  Responsibility. 

51-2.3  Duties  and  powers. 

51-2.4  Procurement  list. 

51-2.5  Fair  market  price. 

Authoritt:  Public  Law  92-28,  June  23, 
1971  (85  Stat.  77,  41  U.S.C.  46-48). 

§  51—2.1  Membership. 

Under  the  Act  the  Committee  Is  com¬ 
posed  of  14  members  appointed  by  the 
President.  There  is  one  representative 
from  each  of  the  following  departments 
or  agencies  of  the  Government:  The  De¬ 
partment  of  Agriculture,  the  Depart¬ 
ment  of  Defense,  the  Department  of  the 
Army,  the  Department  of  the  Navy,  the 
Department  of  the  Air  Force,  the  De¬ 
partment  of  Hefklth,  Education,  and  Wel¬ 
fare,  the  Department  of  Commerce,  the 
Department  of  Justice,  the  Department 
of  Labor,  the  Veterans  Administration, 
and  the  General  Services  Administration. 
Three  members  are  private  citizens;  One 
who  is  conversant  with  the  problems 
Incident  to  the  employment  of  the  blind 
and  other  severely  h^dicapped  indivi¬ 
duals;  one  who  represents  blind  indivi¬ 
duals  employed  in  qualified  nonprofit 
agencies  for  the  blind;  and  one  who 
represents  severely  handicapped  individ¬ 
uals  (other  than  blind)  employed  in 
qualified  nonprofit  agencies  for  the  other 
severely  handicapped. 

§  51—2.2  Ro.oponsibility. 

It  is  the  Committee’s  responsibility  to 
administer  the  Act,  the  purpose  of  which 
is  to  direct  the  procmement  of  selected 
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products  and  services  by  the  Federal 
Government  to  qualified  wco^shops  for 
the  blind  and  other  severely  handicap¬ 
ped.  The  objective  is  to  increase  the  op¬ 
portunities  for  the  employment  of  the 
blind  and  oth«*  severely  handicapped 
individuals  and,  whenever  possible,  to 
prepare  these  Individuals  to -engage  In 
normal  competitive  employment. 

§  51—2.3  Duties  and  powers. 

The  duties  and  powers  of  the  Com¬ 
mittee  are: 

(a)  To  establish  and  publish  in  the 
Federal  Register  a  list,  entitled  the  pro¬ 
curement  list,  of  those  commodities  and 
services  which  it  determines  are  suit¬ 
able  for  workshops  for  the  blind  or  other 
severely  handicapped  to  supply  to  the 
Government. 

(b)  To  determine  the  fair  market  price 
of  the  commodities  or  services  on  the 
procurement  list  and  to  revise  these 
prices  in  accordance  with  changing 
market  condiUons. 

(c)  To  designate  a  central  nonprofit 
agency  or  agencies  to  facilitate  the  dis- 
Mbutloii,  among  the  workshops  for  the 
blind  and  other  severdy  handicapped, 
ot  orders  of  the  Government  for  c(nn- 
moditles  or  services  appearing  on  the 
procurement  Ust  (by  direct  allocatioD, 
subcontract,  or  any  other  means) . 

(d)  To  establish  rules  and  regulations 
regarding  the  effective  implementation 

the  Act. 

(e)  To  assiun  that  workshops  for  the 
blind  will  have  priority  over  workshops 
for  other  severely  handicapped  in  the 
production  of  commodities  and,  until 
Deconber  31,  1976,  in  the  provision  of 
services. 

(f)  To  conduct  a  continuing  study  and 
evaluation  of  its  activities  under  the  Act 
for  the  purpose  of  assuring  effective  and 
efficient  administration  of  the  Act.  On 
its  own,  or  in  cooperation  with  other 
public  or  nonprofit  private  agencies,  the 
Committee  may  study  problems  relat¬ 
ing  to  the  employment  of  the  blind  and 
oth^  severely  handicapped  individuals, 
and  to  the  develoinnent  and  adaptatlcm 
of  production  methods  which  would  en¬ 
able  a  greater  utilization  of  these  indi¬ 
viduals. 

§  51—2.4  Procurement  list. 

The  Committee  shall  issue  to  each 
Government  ordering  office  (hereinafter 
"ordering  office”)  a  procurement  Ust 
which  will  include  commodities  and 
services  which  shall  be  procured  from 
the  Indicated  central  nonprofit  agency 
or  its  workshops.  For  commodities,  the 
procurement  list  includes  the  item  de¬ 
scription,  specification  identification, 
price  and  other  pertinent  information. 
Where  a  workshop  is  authorized  to  per¬ 
form  (3SA  maintenance,  and  repair  serv¬ 
ices  for  equiiHnent,  the  procmement  list 
identifies  the  type  of  service  to  be  pro¬ 
vided  and  the  agencies  or  area  to  be 
serviced  and  include  information  on 
prices  and  pertinent  ordering  data. 

§51—2.5  Fair  market  price. 

The  Committee  is  responsible  for  de¬ 
termining  the  fair  market  price  includ¬ 
ing  changes  thereto,  for  a  c(»nmodity  or 


service,  and  shaU  consider  recommenda¬ 
tions  from  the  procuring  agencies  and 
the  central  nonprc^t  agency  concerned. 
Recommendations  for  fair  market  price 
or  changes  thereto  shaU  be  submitted 
by  the  workshops  to  the  central  non¬ 
profit  agency  representing  the  workshop. 
The  central  ncmprofit  agency  shaU  ana¬ 
lyze  the  data  and  submit  a  recommended 
fair  market  price  to  the  Committee  alcmg 
with  the  detaUed  Justification  necessary 
to  suiH>ort  this  recommended  price. 


PART  51-3 — CENTRAL  NONPROFIT 
AGENCIES 

Sec. 

61-3.1  General. 

61-S.a  ReeponsibUltles. 

51-3.3  Assignment  of  commodity  or  service. 
51-3.4  Distribution  of  orders. 

51-3.5  Fees. 

AuTHosrrr:  Public  Law  93-28,  June  23, 
1971  (85  Stat.  77,  41  TJ.S.C.  48-48). 

§  51—3.1  CcncraL 

Under  the  provisions  of  section  2(c) 
of  the  Act,  the  fc^owing  are  designated 
central  nonprofit  agencies: 

(a)  TO  represent  the  workshi^  for 
the  blind: 

National  Industries  for  the  Blind. 

(b)  To  represent  the  workshops  for 
other  severely  handicapped: 

Goodwill  Industries  of  America. 

International  Association  of  Rehabilitation 
Facilities. 

Jewish  Occupational  Council. 

National  Association  for  Retarded  Children. 
National  Easter  Seal  Society  for  Crippled 
ChUdren  and  Adults. 

United  Cerebral  Palsy  Associatlcm. 

§  51—3.2  Responsibilities. 

Each  central  nonprofit  agency  shall: 

(a)  Represent  its  worktops  in  deal¬ 
ing  with  the  Committee  under  the  Act. 

(b)  Evaluate  the  qualifications  and 
capabilities  of  its  workshops  and  provide 
the  Committee  with  pertinent  data  con¬ 
cerning  its  workshc^is,  their  status  as 
qualified  nonprofit  agencies,  their 
manufacturing  or  service  capid^ities, 
and  other  informatimi  required  by  the 
Committee. 

(c)  Recommend  to  the  Cwnmittee, 
with  appropriate  Justification  including 
recommended  prices,  suitaUe  commodi¬ 
ties  or  services  for  procurement  from  its 
quaUfied  woiicshops. 

(d)  Provide  tedhnlcal  assistance  to  its 
workshops  to  insure  successful  perform¬ 
ance  in  the  provision  to  the  Government 
of  assigned  commodities  and  services. 

(e)  Distribute  within  the  policy  guide¬ 
lines  of  the  Committee  (by  direct  alloca¬ 
tion,  subcontract,  or  smy  other  means) 
orders  from  citovenunent  activities 
amOTig  its  participating  workshops. 

(f)  Maintain  the  necessary  records 
and  data  on  participating  workshops  to 
enable  it  to  allocate  orders  equitably. 

(g)  Supervise  its  workshops  to  Insure 
contract  compliance  in  the  production 
of  a  commodity  or  performance  of  a 
service. 

(h)  As  market  conditions  change,  rec¬ 
ommend  price  changes  with  appropriate 
Justification  for  assigned  commodities  or 


services  on  the  procurement  list. 

(i)  Monitor  and  Inspect  the  activities 
(ff  its  workshops  to  insiue  compliance 
with  the  Act  and  appropriate  regula- 
ti(ms. 

(J)  Enter  into  contracts  with  the  Fed¬ 
eral  procuring  activities  for  the  furnish¬ 
ing  of  commodities  or  services  provided 
by  its  workshops. 

(k)  Submit  to  the  Committee  a  com¬ 
prehensive  annual  report  for  each  fiscal 
year  concerning  the  operations  of  its 
workshops  under  the  Act,  Including  sig¬ 
nificant  accomi^ishments  and  devdop- 
ments,  and  such  other  detiUds  as  the 
central  nonprofit  agency  considers  ap¬ 
propriate  or  the  Committee  may  request. 
This  report  will  be  submitted  by  Septwn- 
ber  30  for  the  fiscal  year  ending  the 
preceding  June  30. 

§  51—3.3  Assignment  of  romnnodity  or 
service. 

(a)  The  central  nonprofit  agency  first 
proposing  a  commodity  or  service  for  ad¬ 
dition  to  the  procurement  list  shall  have 
priority  on  its  assignment  unless  Federal 
Prison  Industries,  Inc.,  or  National  In¬ 
dustries  for  the  Blind  (representing  the 
workshops  for  the  blind)  exercises  a 
priority  (see  §§  51-1.2  and  51-1.3). 

(b)  Within  60  days  after  notification 
by  the  Committee  that  a  central  non¬ 
profit  agency  has  proposed  a  commodity 
or  service  for  addition  to  the  Procure¬ 
ment  List,  Federal  Prison  Industries, 
Inc.,  and  National  Industries  for  the 
Blind  shall  notify  the  Committee  of  their 
Intentions  to  exercise  or  waive  their  pri¬ 
orities  on  the  proposed  commodity  or 
service. 

(c)  The  Committee  shall  assign  com¬ 
modities  or  services  to  central  nonprofit 
agencies  based  on  paragraphs  (a)  and 
(b)  this  sectioiL 

(d)  A  central  nonprofit  agency 
assigned  a  commodity  or  service  shall 
ctunplete  action  to  place  it  on  the  pro¬ 
curement  list  within  9  months  after  as¬ 
signment.  At  that  time  if  the  central 
nonprcrflt  agency  has  not  completed  ac¬ 
tion,  the  C(Hnmlttee  may  reassign  the 
emnmodity  or  service  to  another  central 
nonprofit  agency  having  a  w(HiisluH> 
capable  of  producing  the  commodity  or 
perfolrmlng  the  service  provided  that 
agency  is  prepared  to  take  action 
promptly  to  place  the  commodity  or 
service  on  the  procurement  list.  Priority 
on  reassignment  will  be  determined  by 
the  order  in  which  the  central  nonprofit 
agencies  proposed  the  commodity  or 
service  for  addition  to  the  prociu-ement 
list,  the  first  having  the  highest  priority. 

§  51—3.4  Dixtribulion  of  orders. 

A  central  nonprofit  agency  shall  dis¬ 
tribute  orders  from  the  Government  for 
a  commodity  w:  service  only  to  the  work¬ 
shop  or  workshops  which  the  CTommittee 
has  approved  to  produce  the  specific 
commodity  or  to  perform  the  particular 
service.  When  the  Committee  has  ap¬ 
proved  two  or  more  workshops  to  pro¬ 
duce  a  specific  commodity  or  perform  a 
particular  service,  the  central  nonprofit 
agency  shall  distribute  orders  among 
those  workshops  in  a  fair  and  equitable 
manner. 
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§  51—3.5  Fees. 

The  fees  the  central  nonprofit  agency 
shall  charge  a  workshop  for  the  dis¬ 
charge  of  their  responsibilities  under  the 
Act  shall  not  exceed  the  rates  estab¬ 
lished  by  the  Committee. 


PART  51-4 — ^WORKSHOPS 

Sec. 

61-4.1  General. 

61-4.2  Procedures  for  qualification. 

61-4.3  Responsibilities. 

61-4.4  Subcontracting. 

61-4.6  Production. 

61-4.6  Violations. 

Authoeitt:  Public  Law  92-28,  June  23. 
1971  (86  Stat.  77, 41  VS.C.  46-48) . 

§  51-4.1  General. 

A  workshop  afiQliated  with  more  than 
one  central  nonprofit  agency  will  des¬ 
ignate  one  central  nonprofit  agency  to 
represent  Its  Interests  to  the  Committee. 
A  workshop  may  not  change  the  designa¬ 
tion  of  Its  central  nonprofit  agency 
without  prior  written  approval  of  the 
CommlttM. 

§  51—4.2  Procedures  for  qualification. 

(a)  To  qualify  for  participation  un¬ 
der  the  Act,  a  workshop  shall  submit  to 
the  Committee  through  Its  central  non¬ 
profit  agency  the  following  documents, 
transmitted  by  a  letter  signed  by  an  offi¬ 
cer  of  the  corporation; 

(1)  A  legible  copy  (preferably  a 
photocopy)  of  the  articles  of  incorpora¬ 
tion  showing  the  date  of  filing  and  the 
signature  of  an  appropriate  official  In 
the  office  of  the  S^retary  of  State. 

(2)  A  copy  of  the  bylaws  certified  by 
an  officer  of  the  oorporatlcm. 

(3)  If  available,  a  copy  of  the  Inter¬ 
nal  Revenue  Service  certificate  indicat¬ 
ing  that  the  corporation  has  been 
accepted  as  a  nonprofit  agency  for  taxa¬ 
tion  purposes. 

(b)  At  the  time  the  central  nonprofit 
agency  recommends  to  the  Committee 
the  addition  of  a  commodity  or  service 
to  the  procurement  list.  It  shall  submit 
a  signed  copy  of  the  appropriate  Initial 
workshop  certification  for  the  workshop 
concerned. 

(c)  To  maintain  its  qualification  im- 
der  the  Act,  each  workshop  shall  com¬ 
plete  the  appropriate  annual  workshop 
certification  and  submit  a  signed  copy 
to  the  Committee  through  Its  central 
nonprofit  agency  by  September  30  for 
the  fiscal  year  ending  the  preceding 
June  30. 

§  51—4.3  Responsibilities. 

(a)  Each  workshop  participating  vin- 
der  the  Act  shall: 

(1)  Pmnish  commodities  or  services 
In  strict  accordance  with  the  allocation 
and  Government  orders. 

(2)  Make  its  records  available  for  tn- 
spectiem  at  any  reasonable  time  to  repre¬ 
sentatives  of  the  Committee  or  the  cen¬ 
tral  nonprofit  agency  representing  the 
workshop. 

(3)  Maintain  records  of  direct  labor 
hours  performed  In  the  workshop  by 
each  workec. 


(4)  Submit  the  appropriate  annual 
workshop  certification  to  the  Committee 
through  its  central  nonprofit  agency  by 
September  30  for  the  fiscal  year  ending 
the  preceding  Jime  30. 

(5)  Comply  with  applicable  occupa¬ 
tion,  health  and  safety  standards  pre¬ 
scribed  by  the  Secretary  of  Labor. 

(6)  Maintain  a  file  on  each  blind  in¬ 
dividual  which  includes  a  written  report 
prepared  by  a  licensed  physician  reflect¬ 
ing  visual  acuity  and  field  of  vision  of 
each  eye  with  and  without  glasses. 

(7)  Maintain  a  file  on  each  blind  and 
other  severely  handicapped  individual 
which  includes- reports  of  pre-admission 
evaluation,  and  annual  reevaluations  of 
the  individual’s  capability  for  normal 
competitive  employment,  prepared  by  a 
person  or  persons  qualified  by  training 
and  experience  to  evaluate  work  poten¬ 
tial,  Interests,  aptitudes  and  abilities  of 
handicapped  persons. 

(8)  Maintain  an  on-going  placement 
program  that  includes  staff  assigned 
placement  duties  and  liaison  responsi¬ 
bilities  with  appropriate  community 
services  such  as  the  State  employment 
service,  employer  groups,  and  others;  and 
list  with  one  or  more  of  these  services 
those  individuals  whose  most  recent 
evaluations  show  them  to  be  capable  of 
normal  competitive  employment. 

(b)  Each  workshop  for  other  severely 
handicapped  shall  in  addition  to  the 
foregoing  maintain  a  file  for  each  other 
severely  handicapped  Individual  which 
includes  a  written  report  prepared  by  a 
licensed  physician,  psychiatrist,  and/or 
qualified  psychologist,  reflecting  the  na¬ 
ture  and  extent  of  the  disability  or  dis¬ 
abilities  that  cause  such  person  to  qual¬ 
ify  as  severely  handicapped. 

§  51—4.4  Subrontrarting. 

Workshops  shall  seek  the  broadest  pos¬ 
sible  competitive  base  in  the  purchase 
of  raw  materials  and  components  used 
in  the  commodities  and  services  pro¬ 
vided  the  Government  imder  the  Act. 
Workshops  shall  inform  the  Committee 
before  entering  into  multi-year  contracts 
for  raw  materials  or  components  used 
in  the  commodities  and  services  provided 
the  Government  tmder  the  Act. 

§  51—4.5  Production. 

In  the  production  of  commodities  un¬ 
der  the  Act,  a  workshop  shall  make  an 
appreciable  -contribution  to  the  reform¬ 
ing  of  raw  materials  or  the  assembly 
of  components  or  a  combination  thereof. 

§  51—4.6  ViolalionN. 

Any  alleged  violations  of  these  regu¬ 
lations  by  a  workshop  shall  be  investi¬ 
gated  by  the  appropriate  central  non¬ 
profit  agency  which  shall  notify  the 
^workshop  concerned  and  afford  it  an 
opportunity  to  submit  a  statement  of 
facts  and  evidence.  The  central  non¬ 
profit  agency  shall  report  its  findings 
to  the  Committee,  together  with  its  rec¬ 
ommendations,  including  a  recommen¬ 
dation  regarding  whether  allocations  to 
workshops  concerned  should  be  sus¬ 
pended  for  a  period  of  time.  In  review¬ 
ing  the  case,  the  Committee  may  request 


the  submission  of  additional  evidence  or 
may  hold  a  hearing  on  the  matter.  Pend¬ 
ing  a  decision  by  the  Committee,  the 
central  nonprofit  agency  concerned  may 
temporarily  siispend  allocations  to  the 
workshop. 


PART  51-5— PROCUREMENT 
REQUIREMENTS  AND  PROCEDURES 


Sec. 

61-6.1 

Purchase  procedure. 

61-6.1-1 

General. 

61-6.1-2 

Allocations. 

61-6.1-3 

Orders. 

61-6.2 

Purchase  exceptions. 

61-6.3 

Prices. 

61-6.4 

Shipping  and  packing. 

61-6.6 

Payments. 

61-6.6 

Military  resale  commodities. 

61-6.7 

Adjustment  and  cancellation  of 

61-6.8 

orders. 

Correspondence  and  Inquiries. 

61-6.9 

Quality  of  merchandise. 

61-5.10 

Quality  complaints. 

61-6.11 

Recommendat  ions. 

Axtthority:  Public  Law  92-28,  June  23, 
1971  (86  Stat.  77.41  UJS.C.  46-48). 

§  51—5.1  Purchase  procedure. 

§  51-5.1-1  General. 

(a)  When  a  commodity  is  identified 
on  the  procurement  list  as  being  avail¬ 
able  through  the  Defense  Supply  Agency 
(DSA)  or  from  General  Services  Ad¬ 
ministration  (GSA)  supply  distribution 
facilities,  it  shall  be  obtained  in  accord¬ 
ance  with  the  requisitioning  procedures 
of  the  supplying  agency. 

(b)  DSA  supply  centers  and  GSA  sup¬ 
ply  distribution  facilities  shall  submit 
their  stock  replenishment  orders  to  the 
central  nonprofit  agency  shown  on  the 
procurement  list  as  responsible  for  the 
commodity  and  request  that  an  alloca¬ 
tion  be  made. 

(c)  When  a  commodity  or  service  is 
not  identified  on  the  procurement  list  as 
available  through  DSA  or  from  GSA  sup¬ 
ply  distribution  facilities,  the  Govern¬ 
ment  ordering  office  shall  submit  its  re¬ 
quirements  to  the  central  nonprofit 
agency  shown  on  the  procurement  list 
as  responsible  for  the  item  and  request 
that  an  allocation  be  made. 

(d)  Piu'chase  procedures  for  military 
resale  commodities  are  contained  in 
§  51-5.6. 

§  51—5.1—2  Allocations. 

(a)  Letter  requests  for  allocations  for 
products  or  services  to  be  purchased  from 
agencies  for  the  blind  or  other  severely 
handicapped  shall  be  submitted  to  the 
appropriate  central  nonprofit  agencies 
listed  below: 

Agency 

Agency  symbol 

United  Cerebral  Palsy  Association,  66  CP 
East  34tb  Street,  New  York,  NY 
10016. 

International  Association  of  Rehablll-  RF 
tatlon  Facilities,  6530  Wisconsin 
Avenue  NW.,  Washington,  DC  20014. 
National  Industries  for  the  Blind,  1611  IB 
K  Street  NW.,  Washington,  DC 
20006. 

National  Easter  Seal  Society  for  Crip-  ES 
pled  Children  and  Adults,  2023  West 
Ogden  Avenue,  Chicago,  IL  60612. 
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Agency 

Agency  symbol 

Goodwill  Industries  ot  America,  9200  OI 
Wisconsin  Avenue,  Washington,  DC 
20014. 

Jewish  Occupational  Council,  114  JO 
Fifth  Avenue,  New  York,  NY  10011. 
National  Association  for  Retarded  RC 
Children,  2709  Avenue  “E"  East,  Ar¬ 
lington,  TX  76011. 

(b)  Requests  for  allocations  shall  con¬ 
tain  for:  (1)  Commodities:  Name,  stock 
number,  quantity,  unit  price,  and  place 
and  time  of  delivery  where  applicable; 
(2)  services:  Type  of  service  required, 
work  to  be  performed,  estimated  volume, 
and  time  for  completion  when  applicable. 

(c)  Allocations  are  not  an  obligation 
to  supply  any  product  or  service  nor  are 
worktops  authorized  to  commence  pro¬ 
duction  until  receipt  of  an  order.  Order¬ 
ing  offices  shall  request  a  locations  in 
sufficient  time  for  the  actions  in  I  51- 
5.1-3  to  be  accomplished. 

§  51*-5.1-3  Orders. 

(a)  The  central  nonprofit  agency  shall 
make  allocations  to  the  appropriate 
workshop (s)  and  Instruct  the  ordering 
office  whether  to  forward  the  order  to 
the  central  nonprofit  agency  or  its  work¬ 
shop.  (See  paragraph  (c)  of  this  sec¬ 
tion  for  procedure  for  transmitting 
orders  direct  to  a  workshop  without  re¬ 
questing  an  allocation.) 

(b)  Upon  receipt  of  an  allocation,  the 
ordering  office  shall  promptly  submit  an 
order  to  the  appropriate  central  non¬ 
profit  agency  or  designated  workshop(s) . 
Where  this  cannot  be  done  promptly,  the 
ordering  office  shall  so  advise  the  central 
nonprofit  agency  and  the  workshop  im¬ 
mediately.  An  order  for  commodities  or 
services  shall  provide  leadtime  sufficient 
for  purchase  of  raw  materials,  produc¬ 
tion  or  preparation,  and  delivery  or  com¬ 
pletion.  Where  it  does  not,  the  central 
nonprofit  agency  or  workshop,  depend¬ 
ing  on  which  received  the  order,  may  re¬ 
quest  an  extension  of  delivery  or  com¬ 
pletion  date  which  should  be  granted.  If 
feasible.  If  extension  of  delivery  or  com¬ 
pletion  date  is  not  feasible,  the  ordering 
office  shall  (1)  notify  the  central  non¬ 
profit  agency  and/or  workshop,  as  appro¬ 
priate  and  (2)  request  the  central  non¬ 
profit  agency  to  reallocate  or  to  issue  a 
clearance  for  pmchase  from  commer¬ 
cial  sources. 

(c)  Commodities  or  services  produced 
by  the  blind  or  other  severely  handi¬ 
capped  may  be  ordered  without  request¬ 
ing  an  allocation  for  each  order  provided 
prior  arrangements  have  been  made  with 
the  central  nonprofit  agency  for  send¬ 
ing  orders  for  specified  commodities  or 
services  directly  to  the  designated  work- 
.shops.  This  method  shall  be  used  when¬ 
ever  possible  since  it  eliminates  double 
handling  and  decreases  the  time  required 
for  processing  orders.  Copies  of  such  or¬ 
ders  shall  be  submitted  by  the  ordering 
office  to  the  central  nonprofit  agency  to 
which  the  workshop  is  affiliated. 

(d)  If  an  ordering  office  desires  pack¬ 
ing,  packaging,  or  marking  of  products 
other  than  the  standard  pack  or  as  pro¬ 
vided  in  the  procurement  list,  the  differ¬ 


ence  in  cost  thereof.  If  any,  shsdl  be  added 
to  the  purchase  price. 

§  51—5.2  Purchase  exceptions. 

(a)  An  ordering  office  may  purchase 
from  a  commercial  source  coirunodltles 
or  services  listed  In  the  procurement  list 
in  any  of  the  following  circumstances: 

(1)  Military  necessity  requires  deliv¬ 
ery  within  2  weeks  and  the  central  non¬ 
profit  agency  cannot  give  positive  assur¬ 
ance  of  delivery. 

(2)  When  the  central  nonprofit  agency 
has  notified  the  ordering  office  that  com¬ 
modities  or  services  listed  In  the  request 
for  allocation  cannot  be  fiunished  within 
the  period  specified. 

(b)  Prior  to  issuing  any  clearance  for  a 
Government  entity  to  procure  a  com¬ 
modity  or  service  from  commercial 
sources  when  the  value  of  the  procure¬ 
ment  is  $2,500  or  more,  the  central  non¬ 
profit  agency  shall  obtain  concurrence  of 
the  Committee. 

(c)  When  a  purchase  exception  Is 
granted,  purchase  action  must  be  taken 
within  15  days  of  receipt  of  notice  of 
clearance  from  the  central  nonprofit 
agency  or  as  may  be  further  extended  by 
the  central  nonprofit  agency. 

§  51—5.3  Prices. 

(a)  The  prices  included  in  the  pro¬ 
curement  list  are  fair  market  prices  es¬ 
tablished  by  the  Committee. 

(b)  Prices  for  commodities,  except  for 
military  resale  commodities,  are  for  de¬ 
livery  aboard  the  vehicle  of  the  Initial 
carrier  at  point  of  production  (f.o.b. 
shipping  point)  and  include  packaging, 
packing,  and  marking  as  shown  on  the 
procurement  list. 

(c)  Price  changes: 

( 1 )  Price  changes  for  commodities  will 
cover  all  orders  placed  after  the  effective 
date  of  the  change  and  in  special  cases 
with  the  concurrence  of  the  ordering 
office,  undelivered  orders  on  hand  at  the 
workshop  on  the  effective  date  of  the 
change. 

(2)  Price  changes  for  services  will 
cover  all  services  performed  on  or  after 
the  effective  date  of  the  change. 

(d)  Some  prices  are  different  for  East¬ 
ern  and  Western  areas  of  the  United 
States.  The  Western  area  includes  the 
States  of  Alaska,  Arizona,  California, 
Hawaii,  Idaho,  Montana,  Nevada,  Ore¬ 
gon,  Utah,  and  Washington.  Western- 
area  prices  are  applicable  to  items  manu¬ 
factured  by  workshops  located  in  these 
States. 

§  51—5.4  Shipping  and  packing. 

(a)  Commodities,  except  for  military 
resale  commodities,  will  be  delivered 
aboard  the  vehicle  of  the  Initial  carrier  at 
p>oint  of  production  (f.o.b.  shipping 
point)  for  transportation  to  destination 
on  Government  bills  of  lading.  Delivery 
is  accomplished  when  a  shipment  is 
placed  aboard  the  vehicle  of  the  Initial 
carrier.  Time  of  delivery  Is  the  date  ship¬ 
ment  is  released  to  and  accepted  by  the 
transportation  company.  Bills  of  lading 
may  accompany  orders  or  be  othei*wise 
furnished,  but  they  must  be  supplied 
promptly.  Failure  by  an  ordering  office 


to  furnish  brills  of  lading  promptly  may 
result  in  an  excusable  cause  for  delay  in 
delivery. 

(b)  Standard  pack  Information  is 
stated  in  Item  descriptions.  In  ascending 
order,  standard  pack  is  given  in  multiples 
of  the  unit  of  Issue  contained  within  the 
inner  wrap(s)  and  the  outer  shipping 
container  pack. 

(c)  Shipping  weights,  where  available, 
are  included  in  the  procurement  list.  The 
weight  Indicated  applies  to  the  last 
quantity  shown  in  the  information  on 
standard  pack. 

§  51—5.5  Payments. 

Payments  for  products  or  services  of 
the  blind  or  other  severely  handicapped 
shall  normally  be  made  within  20  days, 
but  in  no  event  later  than  30  days,  after 
shipment. 

§  51—5.6  Military  resale  commodities. 

(a)  Military  resale  commodities  are 
items  sold  for  the  private.  Individual  use 
of  authorized  patrons  of  Armed  Forces 
commissaries,  ship’s  stores,  and  ex¬ 
changes,  or  like  activities  of  other  Gov¬ 
ernment  departments  and  agencies  (au¬ 
thorized  resale  outlets) . 

(b)  Purchase  procedures  for  ordering 
military  resale  commodities  are  con¬ 
tained  in  instructions  issued  by  the 
central  nonprofit  agency  concerned. 
Authorized  resale  outlets  shall  request 
the  central  nonprofit  agency  to  designate 
the  workshop  to  which  orders  shall  be 
forwarded. 

(c)  Authorized  resale  outlets  will  stock 
military  resale  commodities  in  as  broad 
a  range  as  is  practicable.  Comparable 
brand  name  items,  procured  from  com¬ 
mercial  sources,  may  also  be  stocked  in 
military  nonappropriated  fund  sales  out¬ 
lets  to  meet  patron  demand,  but  not  to 
the  exclusion  of  military  resale  com¬ 
modities. 

(d)  The  price  of  military  resale  com¬ 
modities  includes  delivery  to  destination 
or.  In  the  case  of  destinations  overseas 
(including  Alaska  and  Hawaii) ,  to  desig¬ 
nated  depots  at  ports  of  embarkation. 

§  51—5.7  Adjustment  and  canrellation 
of  orders. 

When  the  central  nonprofit  agency  or 
a  workshop  fails  to  comply  with  the 
terms  of  a  Government  order,  the  order¬ 
ing  office  shall  make  every  effort  to 
negotiate  an  adjustment  before  taking 
action  to  cancel  the  order.  When  a  Gov¬ 
ernment  order  is  cancelled  for  failure 
to  comply  with  its  terms,  the  central 
nonprofit  agency  shall  be  notified,  and. 
If  practicable,  requested  to  reallocate  the 
order. 

§  51—5.8  Correspondence  and  inquiries. 

Routine  correspondence  or  inquiries 
concerning  deliveries  of  commodities 
being  shipped  from  or  performance  of 
service  by  blind  and  other  severely 
handicapped  workshops  shall  be  with  the 
workshop  Involved.  Major  problems  shall 
be  referred  to  the  appropriate  central 
nonprofit  agency.  Contacts  regarding 


FEDERAL  REGISTER,  VOL.  36,  NO.  43 — TUESDAY,  MARCH  6,  1973 


PROPOSED  RULE  MAKING 


6081 


items  shipped  from  the  DSA  supply  cen¬ 
ters  or  the  OSA  supply  distribution  fa¬ 
cilities  should  be  made  in  accordance 
with  established  procedures  of  the  sup¬ 
plying  agency. 

§  51—5.9  Quality  of  merchandise. 

(a)  Commodities  furnished  under 
Government  specification  by  blind  or 
other  severely  handicapped  workshops 
are  manufactured  in  strict  compliance 
with  such  specifications.  Where  no 
specifications  exist,  commodities  pro¬ 
duced  are  of  the  highest  quality  and  are 
equal  to  similar  items  available  on  the 
commercial  market.  Commodities  are 
inspected  utilizing  nationally  recognized 
test  methods  and  procedures  for  sam¬ 
pling  and  inspection. 

(b)  Services  provided  by  blind  or  other 
severely  handicapped  workshops  are  per¬ 
formed  in  accordance  with  Government 
specifications  and  standards.  Where  no 
Government  specification  or  standard 
exists,  the  services  are  performed  in  ac¬ 
cordance  with  good  commercial  prac¬ 
tices. 

(c)  Specifications  cited  in  the  procure¬ 
ment  list  may  imdergo  a  series  of 
revisions,  indicated  by  successive  sufiBx 
letters,  to  keep  current  with  industry 
changes  and  agency  needs.  Since  it  is  not 
feasible  to  show  the  latest  revision  cur¬ 
rent  on  the  publication  date,  only  the 
basic  specification  is  referenced  in  the 
procmement  list. 

§  51—5.10  Quality  complaints. 

(a)  When  the  quality  of  a  commodity 
received  is  not  considered  satisfactory  by 
the  using  activity,  the  activity  shall  take 
the  following  actions  as  appropriate: 

(1)  For  commodities  received  from 
DSA  supply  centers  or  GSA  supply  dis¬ 
tribution  facilities,  notify  the  supplying 
agency  in  accordance  with  that  agency’s 
procedures. 

(2)  For  commodities  received  from 
blind  or  other  severely  handicapped 
workshops,  address  complaints  to  the 
workshop  involved  with  a  copy  to  the 
central  nonprofit  agency  with  which  it 
is  affiliated. 

(b)  When  the  quality  of  a  service  is 
not  considered  satisfactory  by  the  using 
activity,  the  activity  shall  address  com¬ 
plaints  to  the  workshop  involved  with  a 
copy  to  the  central  nonprofit  agency  with 
which  it  is  afilllated. 

(c)  In  those  Instances  where  quality 
problems  cannot  be  resolved  by  the  work¬ 
shop  and  the  using  activity,  the  Commit¬ 
tee  and  the  central  nonprofit  agency  shall 
be  advised. 

§  51—5.11  Re4'ommrnclalion!i. 

All  Government  entitles,  particularly 
individuals  concerned  with  procurement, 
are  encouraged  to  recommend  to  the 
Committee  those  commodities  and  serv¬ 
ices  which  appear  to  be  suitable  for  pro¬ 
vision  to  the  Government  by  blind  or 
other  severely  handicapped  workshops. 
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SMALL  BUSINESS  ADMINISTRATION 

[13CFRPartl241 

PROCUREMENT  AND  TECHNICAL 
ASSISTANCE 

Contracting  Under  Small  Business  Act 

Notice  is  hereby  given  that  the  Ad¬ 
ministrator  of  the  Small  Business  Ad¬ 
ministration  proposes  to  amend  Part  124 
of  Chapter  I  of  Title  13  of  the  Code  of 
Federal  Regulations  by  revising  §§  124.8- 
1  and  124.8-2  thereof,  pertaining  to  con¬ 
tracting  under  section  8(a)  of  the  Small 
Business  Act.  v 

These  amendments  clarify  existing 
policies  and  procedures;  limit  the  nmn- 
ber  of  eligible  concerns  in  which  a  per¬ 
son  may  have  an  interest;  raise  a 
presumption  of  ineligibility  where  a  non- 
disadvantaged  participant  in  a  concern 
provides  equity  capital  for  the  disadvan¬ 
taged  participant;  raise  a  presumption 
of  eligibility  where  a  concern  is  60  per¬ 
cent  owned  by  disadvantaged  persons; 
provide  that  a  section  8(a)  contract  gen¬ 
erally  will  not  be  awarded  where  a  sub¬ 
stantial  beneficiary  thereof  woul4  not  be 
section  8(a)  eligible;  provide  that  limited 
competition  will  be  used  in  awarding  con¬ 
tracts  where  practicable;  and  provide 
program  completion  and  termination 
guidelines  for  eligible  concerns. 

Interested  persons  may  submit  written 
comments,  suggestions,  or  objections  re¬ 
garding  the  proposed  amendments  to  the 
Small  Business  Administration  on  or  be¬ 
fore  March  26,  1973. 

All  correspondence  shall  be  addressed 
to: 

Marshall  J.  Parker,  Associate  Administrator 

for  Procurement  and  Management  Assist¬ 
ance,  Small  Business  Administration,  1441 

L  Street  NW.,  Washington,  DC  20416. 

Accordingly,  it  is  proposed  to  amend 
Part  124  of  Chapter  I  of  Title  13  of  the 
Code  of  Federal  Regulations  by  revising 
§§  124.8-1  and  124.8-2  to  read  as  follows: 

§  124.8—1  Introduction. 

(a)  General.  These  regulations  imple¬ 
ment  section  8(a)  of  the  Small  Business 
Act  which  authorizes  SBA  to  enter  Into 
all  types  of  contracts  (Including,  but  not 
limited  to,  supply,  services,  construction, 
research,  and  development)  with  other 
Government  departments  and  agencies 
and  negotiate  subcontracts  for  the  per¬ 
formance  thereof. 

(b)  Purpose.  It  is  the  policy  of  SBA 
to  use  such  authority  to  assist  small  busi¬ 
ness  concerns  owned,  controlled,  and 
operated  by  socially  and  economically 
disadvantaged  persons  to  achieve  a  com¬ 
petitive  position  in  the  marketplace. 

(c)  Eligibility.  (1)  Social  or  economic 
disadvantage. 

An  applicant  concern  must  be  owned 
and  controlled  by  one  or  more  persons 
who  have  been  deprived  of  the  oppor¬ 
tunity  to  develop  and  maintain  a  com¬ 
petitive  position  in  the  economy  because 
of  social  or  economic  disadvantage.  Such 
disadvantage  may  arise  from  cultural, 
social,  chronic  economic  circumstances 


or  background,  or  other  similar  cause. 
Such  persons  include,  but  are  not  limited 
to.  black  Americans,  American  Indians, 
Spanish-Amerlcans,  Orlental-Americans, 
Eskimos  and  Aleuts,  Vietnam-era  service 
in  the  Armed  Forces  may  be  a  contribut¬ 
ing  factor  in  establishing  social  or  eco¬ 
nomic  disadvantage. 

(2)  Ownership  and  control. 

Disadvantaged  persons  must  presently 
own  and  control  the  concern  except 
where  a  divestiture  agreement  or  man¬ 
agement  contract,  approved  by  the  As¬ 
sociate  Administrator  for  Procurement 
and  Management  Assistance,  tempo¬ 
rarily  vests  ownership  or  control  in  non- 
disadvantaged  persons.  If  a  disadvan¬ 
taged  person  obtains  equity  capital  from 
nondisadvantaged  owners  of  any  interest 
in  the  concern  or  from  the  management 
contractor,  it  will  be  presumed  that  the 
disadvantaged  person  does  not  have  con¬ 
trol  of  the  concern.  No  person,  disad¬ 
vantaged  or  otherwise  (except  Indian 
tribes,  nonprofit  foundations,  .small  busi¬ 
ness  investment  companies  and  other  in¬ 
stitutional  sources  of  venture  capital), 
may  own  any  interest  in,  or  exercise  any 
control  of,  more  than  one  8(a)  concern 
at  any  one  time  unless  approved  by  the 
Associate  Administrator  for  Procure¬ 
ment  and  Management  Assistance. 

(i)  Proprietorships.  If  the  applicant 
concern  is  a  proprietorship,  it  must  be 
100  percent  owned  and  controlled  by  dis¬ 
advantaged  persons. 

(ii)  Partnerships.  The  ownership  of  at 
least  60  percent  interest  in  the  partner¬ 
ship  by  disadvantaged  persons  will  cre¬ 
ate  a  rebuttable  presumption  of  owner¬ 
ship  and  control. 

(iii)  Corporations.  The  ownership  of 
at  least  60  percent  of  each  class  of  stock 
by  disadvantaged  persons  will  create  a 
rebuttable  presumption  of  ownership  and 
control. 

(iv)  Divestiture  agreements.  If  an  ap¬ 
plicant  concern  is  not  presently  owned 
and  controlled  by  disadvantaged  persons, 
the  persons  exercising  such  ownership 
or  control  must  execute  a  divestiture 
agreement  which  will  provide  for  owner¬ 
ship  and  control  in  (^advantaged  per¬ 
sons  in  accordance  with  the  foregoing 
prescribed  criteria  within  a  reasonable 
perl(xi  of  time,  usually  not  exceeding  3 
years.  All  divestiture  agreements  must  be 
approved  by  the  Associate  Administrator 
for  Procurement  and  Management  As¬ 
sistance. 

(v)  Management  contracts.  All  man¬ 
agement  contracts  entered  into  by  8(a) 
concerns  must  be  approved  by  SBA. 
Management  contracts  will  generally  be 
on  a  fixed-price  basis.  No  contract  for 
management  services  based  upon  pay¬ 
ment  of  a  percentage  of  the  gross  re¬ 
ceipts,  profit,  etc.,  will  be  entered  into 
without  approval  of  the  Associate  Ad¬ 
ministrator  for  Procurement  and  Man¬ 
agement  Assistance. 

(vl)  Exceptions.  Exceptions  to  the  poli¬ 
cies  set  forth  in  the  subdivisions  a,  b,  c, 
and  e  must  be  approved  by  the  Associate 
Administrator  for  Procurement  and 
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Management  Assistance.  Exceptions  may 
be  approved  cmly  in  conformity  with  the 
following  standards : 

(a)  Approval  of  the  exception  will  be 
consistent  with,  and  effectuate,  the  pur¬ 
poses  of  the  program,  and 

(b)  The  exception  involves  unique- or 
extraordinary  justifying  circumstances. 

§  124.8—2  Procedures. 

(a)  Stibmission  of  business  plans.  Ap¬ 
plicants  must  submit  a  business  plan,  in¬ 
cluding  complete  information  regarding 
the  concern’s  Qualillcati<xis,  whfch  will 
demonstrate  that  8(a)  assistance  will 
foster  its  participation  in  the  economy  as 
a  self-sustaining,  profit-oriented,  small 
business.  Business  plans  will  usually  re¬ 
flect  the  need  for  8(a)  assistance  for  3 
years  or  less. 

In  no  event  may  the  acceptance  or  ap¬ 
proval  of  a  business  plan  by  SBA  be  con¬ 
strued  as  a  cmxunitment  by  SBA  to  award 
a  single  contract,  a  continuing  series  of 
contracts,  or  provide  any  other  assist¬ 
ance,  contractual  or  otherwise. 

(b)  Selection  of  potential  contracts. 
SBA  will,  in  consultation  and  coopera¬ 
tion  with  other  Government  departments 
and  agencies,  select  proposed  procure¬ 
ments  suitable  for  performance  by  8(a) 
concerns.  In  making  these  selections, 
among  the  factors  given  consideration 
will  be  the  percentage  of  all  similar  con¬ 
tracts  awarded  imder  the  8(a)  program 
over  a  relevant  period  of  time,  the  exist¬ 
ence  of  prior  public  solicitation,  the  prob¬ 
ability  that  an  eligible  concern  could  ob¬ 
tain  a  competitive  award  of  the  contract, 
and  the  extent  to  which  other  small  con¬ 
cerns  have  historically  been  dependent 
upon  the  contract  in  question  for  a  sig¬ 
nificant  percentage  of  their  sales. 

(c)  Nondisadvantaged  participants  in 
a  contract.  To  insure  that  the  purposes  of 
the  8(a)  program  are  being  accom¬ 
plished,  applicants  will  disclose  the  ex¬ 
tent  to  which  nondisadvantaged  persons 
or  firms  will  participate  in  the  perform¬ 
ance  of  proposed  8(a)  contracts.  Section 
8(a)  contractors  may  not  subcontract 
any  portion  of  an  8(a)  contract  without 
the  written  consent  of  the  SBA  contract¬ 
ing  officer.  Joint  Venture  Agreements 
must  be  approved  by  the  SBA  Regional 
Director.  As  a  general  rule,  SBA  will  not 


enter  into  an  8(a)  contract  where  a  sub¬ 
stantial  beneficiary  of  that  contract, 
either  through  subcontracting,  joint  v^- 
ture,  or  otherwise,  would  not  be  an  eligi¬ 
ble  participant  in  the  8(a)  program. 

(d)  Negotiation  of  8(a)  subcontracts. 
Section  8(a)  subcontracts  shall  be  nego¬ 
tiated  with  approved  8(a)  companies  on 
a  limited  competitive  basis  to  the  extent 
feasible  and  practicable.  It  is  recognized 
that  in  some  cases  competition  will  be 
neither  feasible  nor  practicable  due  to 
limited  availability  of  qualified  concerns, 
geographic  considerations,  or  other  fac¬ 
tors.  Section  8(a)  subcontracts  shall  be 
awarded  at  prices  which  are  fair  and 
reasonable  to  the  Government  and  to 
the  subcontractor. 

(e)  Program  completion  and  termi¬ 
nation.  An  8(a)  concern  which  has  sub¬ 
stantially  achieved  the  objectives  of  its 
business  plan  will  be  noUfied  that  its 
participation  in  the  program  is  com¬ 
pleted.  8(a)  concerns  shall  not  be  re¬ 
tained  in  the  program  for  more  than 
three  (3)  years  without  prior  approval 
of  the  Associate  Administrator  for  Pro¬ 
curement  and  Management  Assistance. 
The  judgment  as  to  the  completion  of 
program  participation  will  be  made  in 
the  light  of  the  purposes  of  the  program. 

If  the  objectives  and  goals  set  forth 
in  the  business  plan  are  not  being  met, 
the  concern  shall  be  informed  what  cor¬ 
rective  measures  are  necessary.  In  cases 
where  it  is  determined,  in  the  judgmient 
of  SBA.  that  continued  participation  In 
the  8(a)  program  will  not  further  the 
program  objectives,  the  concern  will  be 
notified  that  its  participation  in  the 
program  is  terminated.  Reasons  which 
would  indicate  the  necessity  for  program 
termination  prior  to  completion  of  the 
business  plan  termination  date  are. 
among  others:  The  imavailability  of  ap¬ 
propriate  8(a)  contracting  support;  the 
inability  of  the  8(a)  concern  to  develop 
suitable  commercial  or  competitive  mar¬ 
kets;  inadequate  management  perform¬ 
ance;  evidence  of  continued  inadequate 
technical  performance  et  al. 

Dated;  February  28, 1973. 

Thomas  S.  Kleppe. 

Administrator. 

[FR  Doc.73-4417  FUed  3-5-73:10:13  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 
[  47  CFR  Part  1  ] 

[Docket  No.  10668;  FCC  73-222] 

SCHEDULE  OF  FEES 

Order  Rescheduling  Dates  for  Filing 
Comments  and  Reply  Comments 

In  the  matter  of  Amendment  of  Sub¬ 
part  G  of  Part  I  of  the  Commission’s 
rules  relating  to  the  schedule  of  fees. 
Docket  No.  19658. 

1.  ’The  Commission  has  before  it  a 
petition  filed  by  National  Cable  ’Televi¬ 
sion  Association,  Inc.  (NCTA)  for  ex¬ 
tension  of  time  to  file  comments  and 
reply  comments  in  the  above- captioned 
proceeding. 

2.  The  Commission,  acting  on  its  own 
motion,  adopted  an  order  on  Janu¬ 
ary  29,  1973,  released  January  30.  1973, 
and  published  at  38  FR  3336  reschedul¬ 
ing  the  dates  for  filing  comments  from 
February  13  to  February  28  and  for 
filing  reply  comments  from  February  28 
to  March  15. 1973. 

3.  NCTA  has  made  a  request,  pur¬ 
suant  to  the  Freedom  of  Information 
Act,  to  be  furnished  certain  information 
by  the  Commission  which  it  stated  it 
needed  in  order  to  adequately  prepare 
its  comments. 

4.  We  conclude  that  the  request  for 
the  extension  is  a  reasonable  one  and 
accordingly  hereby  grant  it. 

5.  It  is  ordered.  That  the  time  for  fil¬ 
ing  comments  in  this  proceeding  is  ex¬ 
tended  to  March  14  and  reply  comments 
to  March  28. 

Adopted:  February  26, 1973. 

Released:  February  28, 1973. 

Federal  Communications 
Commission, 

[seal!  Ben  F.  Waple, 

Secretary. 

[PR  Doc.73-4215  PUed  3-5-73;8:45  am] 
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This  section  of  the  FEDERAL  REGISTER  contains  documents  other  than  rules  or  proposed  rules  that  are  applicable  to  the  public.  Notices 
of  hearings  and  investigations,  committee  meetings,  agency  decisions  and  rulings,  delegations  of  authority,  filing  of  petitions  and  applications 
and  agency  statements  of  organization  and  functions  are  examples  of  documents  appearing  in  this  section. 


DEPARTMENT  OF  STATE 

[Public  Notice  CM-91 

ADVISORY  COMMITTEE  ON  INTERNA¬ 
TIONAL  INTELLECTUAL  PROPERTY 

Notice  of  Meeting 

The  International  Copyright  Panel  of 
the  Department  of  State’s  Advisory 
Committee  on  International  Intellectufd 
Property  will  meet  on  March  14,  1973. 
The  meeting  will  not  be  open  to  the 
public  because  it  will  involve  discussion 
of  the  ofBclal  U.S.  negotiating  position 
for  the  upcoming  international  Meeting 
of  Government  Experts  on  the  Protec¬ 
tion  of  Programme-Carrying  Signals 
'Transmitted  by  Satellites.  This  determi¬ 
nation  is  in  accordance  with  5  U.S.C. 
552(b).  Anyone  interested  in  obtaining 
substantive  information  on  the  subject 
matter  of  this  meeting  may  do  so  by 
calling  632-2181. 

Harvey  J.  Winter, 
Executive  Secretary. 

March  2,  1973. 

[Fn  Doc.73-4337  Piled  3-5-73:8:45  amj 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

ELECTRONIC  COLOR  SEPARATING  OR 
SORTING  MACHINES  FROM  THE 
UNITED  KINGDOM 

Withholding  of  Appraisement  Notice 

Information  was  received  on  Au¬ 
gust  14,  1972,  that  electronic  color  sepa¬ 
rating  or  sorting  machines  from  the 
United  Kingdom  are  being  sold  at  less 
than  fair  value  within  the  meaning  of 
the  Antidumping  Act.  1921,  as  amended 
(19  U.S.C.  160  et  seq.)  (referred  to  in 
this  notice  as  “the  Act”) .  This  informa¬ 
tion  was  the  subject  of  an  antidumping 
proceeding  notice  which  was  published 
in  the  Federal  Register  of  September  15, 
1972,  on  page  18758.  The  antidumping 
proceeding  notice  indicated  that  there 
was  evidence  on  record  concerning  in¬ 
jury  to  or  likelihood  of  Injury  to  or  pre¬ 
vention  of  establishment  of  an  industry 
in  the  United  States. 

Pursuant  to  section  201(b)  of  the  Act 
(19  U.S.C.  160(b) ) ,  notice  is  hereby  given 
that  there  are  reasonable  groimds  to 
believe  or  suspect  that  the  purchase  price 
(section  203  of  the  Act;  19  U.S.C.  162) 
of  electrode  color  separating  or  sorting 
machines  from  the  United  Kingdom  Is 
less,  or  is  likely  to  be  less  than  the  for¬ 
eign'  market  value  (section  205  of  the 
Act;  19U.S.C.  164). 

Statement  of  reasons.  The  informa¬ 
tion  before  the  Bureau  of  Customs  tends 
to  indicate  that  the  probable  basis  of 
comparison  for  fair  value  purposes  will 


be  between  purchase  price  and  the  ad¬ 
justed  home  market  price  of  such  or 
similar  merchandise. 

.  Purchase  price  will  probably  be  based 
on  the  f.o.b.  U.S.  port  price  with  deduc¬ 
tions  for  a  discoimt.  Inland  freight,  air 
freight,  brokerage  fees,  commissions,  and 
U.S.  duty,  as  appropriate. 

Home  market  price  will  probably  be 
based  on  the  ex-factory  price  with  a 
deduction  for  a  dlscoxmt.  Adjustments 
will  probably  be  made  for  differences  in 
the  merchandise,  technical  assistance, 
differences  in  packing  cost,  and  selling 
expenses  not  exceeding  the  commission 
in  the  export  market. 

Using  the  above  criteria,  there  are 
reasonable  grounds  to  believe  or  suspect 
that  purchase  price  will  be  lower  than 
the  adjusted  home  market  price. 

Customs  officers  are  being  directed  to 
withhold  appraisement  of  electronic 
color  separating  or  sorting  machines 
from  the  United  Kingdom  in  accordance 
with  S  153.48,  Customs  regulations  (19 
CFR  153.48). 

In  accordance  with  §§  153.32(b)  and 
153.37,  Customs  regulations  (19  CFR 
153.32(b),  153.37),  interested  parties 
may  present  written  views  or  arguments, 
or  request  in  writing  that  the  Secretray 
of  the  Treasury  afford  an  opportunity  to 
present  oral  views. 

Any  requests  that  the  Secretary  of  the 
Treasury  afford  an  opportunity  to  pre¬ 
sent  oral  views  should  be  addressed  to 
the  Commissioner  of  Customs,  2100  K 
Street  NW.,  Washington,  DC  20229,  in 
time  to  be  received  by  his  office  not  later 
than  March  16,  1973.  Such  requeste  must 
be  accompanied  by  a  statement  outlin¬ 
ing  the  Issues  wished  to  be  discussed. 

Any  written  views  or  arguments  should 
likewise  be  addressed  to  the  Commis¬ 
sioner  of  Customs  in  time  to  be  received 
by  his  office  not  later  than  April  5,  1973. 

This  notice,  which  is  published  pur¬ 
suant  to  S  153.34(b),  Customs  regula¬ 
tions,  shall  become  effective  on  March  6, 
1973.  It  shall  cease  to  be  effective  on 
September  6,  1973,  unless  previously 
revoked. 

[seal]  Edward  L.  Morgan, 
Assistant  Secretary 
of  the  Treasury. 

February  28,  1973. 

[FR  Doc.73-4264  Filed  3-5-73:8:45  am] 


DEPARTMENT  OF  JUSTICE 
Bureau  of  Narcotics  and  Dangerous  Drugs 
RESEARCH  AND  DEVELOPMENT  ADVISORY 
COMMITTEE 
Notice  of  Meeting 

Pursuant  to  21  U.S.C.  874,  the  Bureau 
of  Narcotics  and  Dangerous  Drugs  (Bu¬ 


reau)  will  convene  a  meeting  of  its  Re¬ 
search  and  Development  Advisory  Com¬ 
mittee  (Committee)  on  Tuesday,  March 
6, 1973. 

In  accordance  with  section  13(d)  of 
Executive  Order  11671  (dated  June  5, 
1972,  released  June  6,  1972),  I  have 
determined  that  because  the  activities 
of  the  Committee  are  analogous  to  those 
recognized  in  5  U.S.C.  552(b)  (7),  in  that 
they  relate  to  the  continued  development 
of  the  Investigative  and  enforcement  cap¬ 
abilities  of  the  Bureau,  they  should  be 
withheld  from  disclosure.  Accordingly, 
the  meeting  will  not  be  open  to  the 
public. 

Dated:  March  2,  1973. 

John  E.  Ingersoll, 
Director,  Bureau  of  Narcotics 
and  Dangerous  Drugs. 

[FR  Doc.73-4392  Filed  3-5-73:8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

CHIEF,  DIVISION  OF  ADMINISTRATION, 
ADMINISTRATIVE  OFFICER;  CRAIG,  COLO. 

Delegation  of  Authority  Regarding 
Contracts  and  Leases 

A.  Pursuant  to  redelegation  of  author¬ 
ity  contained  in  Bureau  Manual  1510.03C 
and  the  State  Director’s  redelegation  or¬ 
der  of  April  16.  1968,  the  Chief,  Division^ 
of  Administration,  Administrative  Of-' 
ficer,  Craig  District,  is  authorized. 

1.  To  enter  into  contracts  with  estab¬ 
lished  sources  for  supplies  and  services, 
excluding  capitalized  and  major  non¬ 
capitalized  equipment,  regardless  of 
amount  and, 

2.  To  enter  into  contracts  on  the  open 
market  for  supplies  and  materials,  ex¬ 
cluding  capitalized  and  major  noncap¬ 
italized  equipment,  not  to  exceed  $2,500 
per  transaction,  provided  the  require¬ 
ment  is  not  available  from  the  estab¬ 
lished  sources,  and, 

3.  To  enter  into  negotiated  contracts 
without  advertising  pursuant  to  section 
302(c)(2)  of  the  FPAS  Act,  of  1949,  as 
amended,  for  rental  of  equipment  and 
aircraft  covered  by  offer  agreements 
necessary  for  the  purpose  of  emergency 
fire  suppression,  and, 

4.  To  enter  into  contracts  for  construc¬ 
tion  and  land  treatment  not  to  exceed 
$2,000  per  transaction. 

B.  This  authority  may  not  be  further 
redelegated. 

Marvin  W.  Pearson, 
District  Manager. 

[FR  Doc.73-4250  Piled  3-5-73; 8:45  am] 
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Fish  and  Wildlife  Service 

ANAHO  ISLAND  NATIONAL  WILDLIFE 
REFUGE 

Public  Hearing  Regarding  Wilderness  Pro¬ 
posal;  Extension  of  Time  for  Filing 
Comments 

Notice  of  the  public  hearing  for  the 
Anaho  Island  National  Wildlife  Refuge 
wilderness  proposal  was  published  in 
the  IDecember  12.  1972  issue  of  the  Fed¬ 
eral  Register  as  Doc.  72-21269. 

The  period  of  time  during  which  com¬ 
ments  and  testimony  will  be  accepted 
into  the  public  hearing  record  is  extended 
to  May  15.  1973. 

The  notice  of  public  hearing  is  hereby 
amended  as  follows :  In  the  final  sentence 
substitute  “May  15,  1973“  for  “March  10, 
1973”. 

Spencer  H.  Smith, 
Director,  Bureau  of 
Sport  Fisheries  and  Wildlife. 

February  28, 1973. 

[PR  Doc.73-4220  Plied  3-5-73;8:45  am] 

National  Park  Service 
NATIONAL  REGISTER  OF  HISTORIC 
PLACES 

Additions,  Deletions,  or  Corrections 

By  notice  in  the  Federal  Register  of 
February  28,  1973,  Part  n,  there  was 
published  a  list  of  the  properties  in¬ 
cluded  in  the  National  Re^ster  of  His¬ 
toric  Places.  F^irther  notice  is  hereby 
given  that  certain  amendments  or  revi¬ 
sions  in  the  nature  of  additions,  deleticms, 
or  corrections  to  the  previously  pub¬ 
lished  list  are  adopted  as  set  out  below. 

It  is  the  responsibility  of  all  Federal 
agencies  to  take  cognizance  of  the  prop¬ 
erties  included  in  the  National  Re^ster 
as  herein  amended  and  revised  in  accord¬ 
ance  with  section  106  of  the  National 
Historic  Preservation  Act  of  1966,  80 
Stat.  915,  16  UJS.C.  470. 

The  following  properties  have  been 
demolished  and  removed  from  the  Na¬ 
tional  Register: 

CALIFORNIA 

Sacramento  County 

Scunamento  vicinity,  Bennett  Mound,  9  miles 
northwest  at  Sacramento  on  the  Garden 
Highway. 

CONNECTICUT 

Hartford  County 

New  Britain,  Hanna’s  Block,  432  Main  Street. 

The  following  properties  have  been 
added  to  the  National  Register  since  Feb¬ 
ruary  1,  1973: 

ALABAMA 

Dallas  County 

Selman,  Sturdivant  Hall  (Watts-Parkman- 
Gillman  House) ,  713  Mabry  Street. 

Elmore  County 

Wetumpka,  First  United  Methodist  Church 
{Methodist  Episcopal  Church),  308  Tuske- 
ena  Street. 

Mobile  County 

Mobile  (Spring  SUU),  Carolina  HaU  (Yester- 
house,  Dawson-Perdue  House),  70  South 
McGregor. 


FEDERAL 


ARKANSAS 

Lonoke  County 

Scott  vicinity,  Toltee  Indian  Mounds  (Knapp 
Mounds) ,  about  6  miles  southeast  of  Soott 
off  Arkansas  30. 

CALIFORNIA 

Imperial  County 

Anza-Borrego  Desert  State  Park,  Fages-De 
Ama  Trail — Southern  Emigrant  Route 
(also  In  San  Diego  County) . 

Marin  County 

Novato  vicinity.  Rancho  Olompali  ( Coast 
Miwok  Indian  Village),  8901  R^wood 
Highway  (UJ3.  101),  3.6  miles  north  of 
Novato. 

5an  Diego  County 

Fages-De  Anza  Trail — Southern  Emigrant 
Route  (see  Imperial  Coxmty) . 

Santa  Clara  County 

San  Jose,  Civic  Art  Gallery  (Old  Post  Office), 
110  Market  Street. 

COLORADO 

Archuleta  County 

Antonlto  vicinity,  Cumbres  and  Toltee  Scenic 
Railroad  (Denver  <b  Bio  Grande  Western 
Railroad),  between  Antonlto  and  Chama, 
N.  Mez.  (also  In  Conejos  County.  Colo.,  and 
Rio  Arriba  County.  N.  Mez.). 

Clear  Creek  County 

Georgetown,  Alpine  Hose  Company  No.  2, 
507  Fifth  Street. 

Conejos  County 

Cumbres  and  Toltee  Scenic  Railroad  (Denver 
A  Rio  Grande  Western  Railroad)  (see  Ar¬ 
chuleta  County). 

El  Paso  County 

Colorado  Springs,  Chief  Theatre  (Bums 
Building  and  Theatre),  21^4  East  Pikes 
Peak. 

Gilpin  County 

Central  City,  Central  City  Opera  House,  Eu¬ 
reka  Street. 

Central  City,  Teller  House,  Eureka  Street. 

CONNECTICUT 

New  Haven  County 

Cheshire,  Farmington  Canal  Lock,  487  North 
Brooksvale  Road. 

New  London  County 

Norwich,  Norwichtown  Historic  District. 

DELAWARE 

New  Castle  County 

Blackbird  vicinity.  Old  Union  Methodist 
Church,  1.6  miles  north  of  Blackbird  on 
DJ3.  13. 

Odessa  vicinity.  Old  Drawyers  Church  (Draw- 
yers  Church),  about  1  mile  north  of  Odessa 
on  UH.  13. 

Wilmington  vicinity.  Village  of  Arden,  6  miles 
north  of  Wilmington. 

DISTRICT  or  COLUMBIA 

Washington 

Friendship  House  (The  Maples),  619  D  Street 
SE. 

Indonesian  Embassy  (Walsh-McLean  House), 
2020  Massachusetts  Avenue  NW. 

taORGIA 

Bartow  County 

Cartersvllle,  Roselawn  (Sam  Jones  House), 
244  Cherokee  Avenue. 
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Decatur  County 

Balnbridge  vicinity,  Curry  Hill  Plantation, 

6  miles  east  of  Balnbridge  on  UH.  84. 

Newton  County 

Oxford,  Oma  Villa  (Alexander  Means  House), 
1008  North  Emory  Street. 

HAWAII 

Honolulu  County 

Honolulu.  Chinatown  Historic  District. 
bounded  roughly  by  Beretanla  Street  on 
the  northeast,  Nuuanu  Stream  on  the 
north,  Nuuanu  Avenue  on  the  southeast, 
and  a  line  running  north  and  south  50 
feet  west  of  the  longest  pier  In  Honolulu 
Harbor. 

Kaneone,  Heeia  Fish  Pond,  off  Kamehameha 
Highway,  adjacent  to  Heeia  Point. 

IDAHO 

Bannock  County 

Pocatello,  Stanrod  House,  648  North  Garfield 
Avenue. 

ILLINOIS 

McLean  County 

Bloomington,  McLean  County  Courthouse, 
block  bounded  by  Main,  Washington,  Cen¬ 
ter,  and  Jefferson  Streets. 

Peoria  County 

Peoria.  Peoria  City  Hall.  419  Fulton  Street. 

INDIANA 

Allen  County 

Port  Wayne,  Johnny  Appleseed  Memorial 
Park,  about  0.4  mile  south  of  Coliseum 
Boulevard  (U.S.  30  Bypass)  on  the  east 
side  of  Parnell  Avenue  (3800  block). 

Madison  County 

Anderson  vicinity.  Mounds  State  Park.  3 
miles  east  of  Anderson  on  SR  32. 

Vigo  County 

Terre  Haute,  Dresser.  Paul,  Birthplace, 
northwest  corner  of  First  and  Farrington 
Streets,  In  Fairbanks  Park. 

KANSAS 

Clay  County 

Clay  Center,  Clay  County  Courthouse,  Fifth 
and  Court  Streets. 

Cloud  County 

Concordia,  Nazareth  Convent  and  Academy, 
13th  and  Washington  Streets. 

Ellsworth  County 

Ellsworth,  Hodgden  House,  104  West  Main 
Street. 

Harper  County 

Harper,  Old  Runnymede  Church  (St.  Pat¬ 
rick’s  Episcopal  Church),  northeast  corner 
of  11th  and  Pine  Streets. 

Hodgeman  County 

Jetmore,  Haun,  Thompson  S.,  House,  Main 
Street. 

Mitchell  County 

Beloit,  Hart.  F.  H.,  House,  304  East  Main 
Street. 

Montgomery  County 

Coffeyvllle,  Condon  National  Bank,  811  Wal¬ 
nut  Street. 

Pottawatomie  County 

Wamego,  Old  Dutch  Mill  (Schonoff  Mill), 
Wamego  City  Park. 

Shawnee  County 

Topeka,  Curtis,  Charles,  House,  1101  Topeka 
Avenue. 
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kentdckt 
Fayette  County 

0 

Lexington,  Loudoun  House,  corner  of  Bryan 
Avenue  and  Castlewood  Drive. 

Mercer  County 

Harrodsburg,  Morgan  Row,  222, 230, 232  South 
Chiles. 

HarrodeAnirg  vicinity,  Dutch  Reform  Church 
(Old  Mud  Meeting  House) ,  3  miles  south¬ 
west  of  Harrodsburg,  on  Dry  Branch  Road. 

Nelson  County 

Bardstown  vicinity,  Wickland,  0.6  mile  east 
of  Bardstown  on  UB.  62. 

Pike  County 

PlkevUle,  PikevUle  College  Academy  Build¬ 
ing,  College  Street. 

Scott  County 

Georgetown,  Giddings  Hall,  Olddlngs  Drive 
between  Jackson  and  College  Streets. 

LOUISIANA 

East  Baton  Rouge  Parish 

Baton  Rouge,  Old  Louisiana  State  Capitol 
(State  House),  North  Boulevard  and  St. 
PhUlp  Street. 

West  Feliciana  Parish 

8t.  FrancIsvlUe  vicinity,  Oakley  Plantation 
House,  4.6  miles  east  of  St.  Pranclsvllle, 
off  Louisiana  966,  in  Audubon  Memorial 
State  Park. 

MAINS 

Cumberland  County 

Gorham,  Academy  Building  (Gorham  Acad¬ 
emy,  Gorham  Seminary),  Gorham  School 
Street  (Route  114). 

Portland,  First  Parish  Church,  425  Congress 
Street. 

Portland,  Green  Memorial  AMR.  Zion 
Church  (Abyssinian  CongregatioruU 
Church  and  Society),  46  Sheridan  Street. 

Portland,  Portland  Club  (Hunnewell-Shep- 
ley  House),  166  State  Street. 

Portland,  Stroudwater  Historic  District. 
Lincoln  County 

WUcasset,  Wiscasset  Historic  District. 
Penobscot  County 

Orono,  Washburn,  Governor  Israel,  House, 
120  Main  Street. 

MARYLAND 
Allegany  County 

Cumberland,  Washington  Street  Historic  Dis¬ 
trict,  east  bank  of  Wills  Creek  to  mld>600 
block  of  Washington  Street  and  Prospect 
Square. 

Anne  Arundel  County 

Annapolis,  Creagh,  Patrick,  House,  160  Prince 
George  Street. 

Annapolis,  Mount  Moriah  AMR.  Church,  84 
Franklin  Street. 

Annapolis,  Old  City  Hall  &  Engine  House, 
211-213  Main  Street. 

Baltimore  (independent  city) 

Londontown  Manufacturing  Company,  Inc.  • 
(Meadow  Mill) ,  3600  Clipper  MUl  Road. 

Pascault  Row,  651-655  West  Lexington  Street. 

MASSACHUSETTS 
Berkshire  County 

Hancock,  Hancock  Toum  Hall,  Main  Street. 

Bristol  County 

New  Bedford,  Fort  Taber  District,  on  Wharf 
Road,  within  Port  Rodman  Military  Reser¬ 
vation. 


Essex  County 

Salem,  Fort  Pickerirtg  (Fort  William,  Fort 
Anne) ,  southeastern  part  of  Winter  Island. 

Middlesex  County 

Cambridge,  Old  Harvard  Yard,  Massachusetts 
Avenue  and  Cambridge  Street. 

Lowell,  Chelmsford  Glass  Works’  Long  House, 
139-141  Baldwin  Street. 

Worcester  County 

Northbrldge,  Uxbridge,  Blackstone  Canal, 
east  of  Route  122,  from'  Northbrldge  to 
Uxbridge. 

MICHIGAN 

Bay  County 

Bay  City,  Tromble  House,  114,  116,  118  Web¬ 
ster  Street. 

Huron  County 

Port  Hope,  Stafford  House,  4467  Main  Street. 

Ottawa  County 

Coopersvllle,  Grand  Rapids,  Grand  Haven  A 
Muskegon  Railway  Depot,  363  West  Main 
Street. 

Wayne  County 

Highland  Park,  Highland  Park  Plant,  Ford 
Motor  Company,  15050  Woodward  Avenue. 

MISSISSIPPI 

Harrison  County 

Biloxi,  Biloxi  Garden  Center  (Old  Brick 
House) ,  410  East  Bayvlew  Avenue. 

Jefferson  County 

Rodney  vicinity.  Laurel  Hill  Plantation 
House,  2  miles  southeast  of  Rodney. 

Rodney,  Rodney  Presbyterian  Church, 

Warren  County 

Redwood,  Snyder’s  Bluff  (Fort  Saint  Peter- 
Fort  Snyder) ,  on  Mississippi  3. 

MISSOURI 

Howard  County 

New  Franklin,  "Rivercene,”  RFD  1. 

Jasper  County 

Carthage,  Jasper  County  Courthouse,  Court¬ 
house  ^uare. 

St.  Louis  County 

Hazelwood,  Uts-Tesson  House,  615  Utz  Lane. 

NEBRASKA 

Hall  County 

Grand  Island  vicinity.  Grand  Island  FCC 
Monitoring  Station,  5  miles  west  of  Grand 
Island  near  State  Spur  430. 

Thayer  County 

Alexandria,  Dill,  Richard  E.,  House. 

NEW  JERSEY 

Burlington  County 

Arney’s  Mount,  Arney’s  Mount  Friends 
Meeting  House  and  Burial  Ground,  inter¬ 
section  of  Mount  Holly-Jullustown  and 
Pemberton-Arney's  Mount  Roads. 

Camden  County 

Clnnaminson  vicinity,  Morgan,  Griffith, 
House,  about  2  miles  west  of  Clnnaminson 
on  the  Delaware  River  at  the  mouth  of 
Pennsauken  Creek. 

Gloucester  County 

Barnsboro,  Barnsboro  Hotel,  north  side  of  in¬ 
tersection  of  Pltmau-Sewell  Roads. 

National  Park,  Whitall,  James  Jr.,  House,  100 
Grove  Avenue. 

Swedesboro,  Trinity  Church  (Old  Swedes 
Church),  northwest  corner  of  Church 
Street  and  King's  Highway. 


Swedesboro  vicinity,  Stratton,  Governor 
Charles  C.,  House,  0.5  mile  east  of  Swedes¬ 
boro  on  King’s  Highway. 

Wenonah,  Clark,  Benjamin,  House,  Glassboro 
Road  (CR  563). 

Woodbury,  Woodbury  Friends’  Meeting  House, 
120  North  Broad  Street. 

Hunterdon  County 

Annandale,  Bray-Hoffman  House,  west  side  of 
Bray's  Hill  Road,  0.6  mil  south  of  U.S.  22. 

Mercer  County 

Hamilton  Square  vicinity,  Hutchinson  House, 

1  mile  northeast  of  Hamilton  Square  on 
Hutchinson  Mill-Pond  Road. 

Lawrenceville  vicinity.  White,  John,  House, 

1  mile  north  of  Lawrenceville  on  Cold  Soli 
Road. 

Trenton,  Bow  Hill  (DeKlyn  House) ,  Jeremiah 
Avenue  off  Laylor  Street. 

Trenton;  The  Mansion  House  (McCall  House, 
Ellarslie) ,  Cadwalader  Park. 

Union  County 

Scotch  Plains,  Old  Baptist  Parsonage,  547 
Park  Avenue. 

NEW  MEXICO 

Rio  Arriba  County 

Cumbres  and  Toltec  Scenic  Railroad  (Denver 
A  Rio  Grande  Western  Railroad)  (see 
Archuleta  County,  Colo.) . 

Valencia  County 

Laguna,  San  Jose  de  la  Laguna  Mission  and 
Convento,  southeast  corner  of  Laguna 
Plaza. 

NEW  YORK 

>  Albany  County 

Albany,  First  Trust  Company  Building,  35 
State  Street. 

Altamont,  Hayes  House,  104  Fairview  Avenue. 

Chenango  County 

Earlville,  Earlville  Opera  House  (Douglass 
Opera  House),  12-20  East  Main  Street. 

Dutchess  County 

Pawling,  Oblong  Friends  Meeting  House, 
Meetinghouse  Road,  Quaker  Hill. 

Erie  County 

Buffalo,  Buffalo  State  Hospital,  400  Forest 
Avenue. 

Irving,  Thomas  Indian  School,  on  route  438, 
in  Cattaraugus  Indian  Reservation. 

Essex  County 

Essex  vicinity.  Octagonal  Schoolhouse,  on 
Route  22  in  Bouquet. 

Montgomery  County 

Palatine,  Palatine  Church  (Evangelical  Luth¬ 
eran),  on  Mohawk  Turnpike  (NT  6). 

New  York  County 

New  York,  Smith,  Abigail  Adams,  House 
(Stable) ,  421  East  61st  Street. 

New  York,  Surrogate’s  Court  (Hall  of  Rec¬ 
ords),  31  Chambers  Street. 

New  York,  V.S.  General  Post  Office,  Eighth 
Avenue  between  31st  and  33d  Streets. 

Orange  County 

Newburgh,  Mill  House  (Gomez  the  Jew 
House,  Mill  House  Road. 

Rensselaer  County 

Troy,  Troy  Public  Library  (Hart  Memorial 
Library),  100  Second  Street. 

Richmond  County 

Staten  Island,  Kreuzer-Pelton  House,  1262 
Richmond  Terrace. 
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Westchester  County 

Ossining,  First  Baptist  Church  of  Ossining, 
South  Highland  Avenue  and  Main  Street. 
Purdys,  Purdy,  Joseph,  Homestead,  Interaec- 
tion  of  (Old)  NY  22  and  NY  116. 

Scarsdale.  Hyatt,  Caleb,  House  (Cudner- 
Hyatt  House),  937  White  Plains  Post  Road. 

Wyoming  County 

Wyoming,  Middlebury  Academy,  22  South 
Academy  Street. 

NORTH  CAROLINA 

Cumberland  County 

Erwin  vicinity.  Oak  Grove,  south  of  Erwin 
off  NC  82,  0.8  mile  north  of  Junction  of 
NC  82  and  SR  1875. 

Fayetteville.  Fayetteville  Woman’s  Club  and 
Oval  Ballroom,  225  Dick  Street. 

Guilford  County 

Jamestown,  Jamestown  Historic  District, 
about  1  mile  stretch  flanking  U.S.  29A- 
70A. 

Halifax  County 

Scotland  Neck  vicinity,  Sally-Billy  House,  0.8 
mile  west  of  Scotland  Neck  on  south  side 
of  SR  1117. 

Harnett  County 

Dunn  vldnlty,  Lebanon,  4.5  miles  southwest 
of  Dunn  on  NC  82. 

Iredell  County 

Statesville,  Main  Building,  Mitchell  College, 
Broad  Street. 

Lee  County 

Sanford.  The  Railroad  House,  Carthage 
Street  at  Hawkins  Avenue. 

Macon  County 

Wests  Mill  vicinity.  Cowee  Mound  and  Vil¬ 
lage  Site,  0.75  mile  west  ot  Wests  Mill  on 
the  south  bank  of  Little  Tennessee  River. 

Pamlico  County 

Oriental  vldnlty,  China  Grove,  8  miles 
southwest  of  Oriental  on  Janeiro  RPR 
1302. 

Warren  County 

Warrenton  vicinity,  Elgin,  1.5  miles  south¬ 
east  of  Warrenton  on  SR  1509. 

OHIO 

Cuyahoga  County 

Cleveland,  Mather,  Samuel,  Mansion  (Uni¬ 
versity  Hall,  Cleveland  State  University), 
2605  Euclid  Avenue. 

Greene  County 

Wllberforce,  Homewood  Cottage  (Hallie  Q. 
Brown  House),  on  Brush  Row  Road,  im¬ 
mediately  northwest  of  the  Post  Office. 
Wllberforce.  President’s  House,  Central  State 
University  (Scarborough,  William,  House), 
southeast  side  of  Brush  Row  Road,  Just 
southeast  of  the  Post  Office. 

Hamilton  County 

Cincinnati,  Covenant -First  Presbyterian 

Church,  Eighth  and  Elm  Streets. 
Cincinnati,  Dayton  Street  Historic  District, 
bounded  on  the  north  by  Bank  Street,  on 
the  east  by  Linn  Street,  and  on  the  south 
by  Poplar  Street,  and  on  the  west  by 
Winchell  Avenue. 

Cincinnati,  St.  Peter -in-Chans  Cathedral,  325 
west  Eighth  Street. 

Cincinnati,  Taft  Museum  (Baum,  Martin, 
House) ,  316  Pike  Street. 

Medina  County 

Wadsworth,  St.  Mark’s  Episcopal  Church 
(Wadsworth  Congregational  Church),  146 
College  Street. 


PENNSYLVANIA 

Chester  County 

Dllworthtown,  Dilworthtotvn  Historic  Dis¬ 
trict,  Intersection  of  CR  15199  and  15087. 

Philadelphia  County 

Philadelphia,  Church  of  the  Holy  Trinity, 
southwest  corner  of  19th  and  Walnut 
Streets. 

RHODE  ISLAND 

Newport  County 

Newpmi:,  Rosecliff  (Hermann  Oelrichs  House, 
J.  Edgar  Monroe  House) ,  east  side  cd  Bel¬ 
mont  Avenue,  souUi  of  Marine  Avenue. 

Providence  County 

Providence,  Hope  Street  Historic  District, 
Hope  Street  from  Its  Intersection  with 
Benevolent  Street  at  the  south  to  Its  Inter¬ 
section  with  Angell  Street  at  the  ncM-th. 

Providence,  Hoppin,  Thomas  F.,  House,  383 
Benefit  Street. 

Providence,  St.  Stephen’s  Church,  114  George 
Street. 

TENNESSEE 

Jefferson  County 

Dandrldge,  Dandridge  Historic  District, 
bounded  on  the  east  by  Mill  Street  ex¬ 
tended  to  the  dike,  on  the  south  by  the 
dike,  on  the  west  by  a  line  about  800  feet 
west  of  Gay  Street,  and  on  the  north  by  a 
line  about  900  feet  north  ot  Meeting  Street. 

Williamson  County 

Franklin,  Camton,  Confederate  Cemetery 
Lane. 

Franklin,  Fort  Granger,  off  Liberty  Pike. 

VERMONT 

Windsor  County 

Woodstock,  Woodstock  Village  Historic  Dis¬ 
trict. 

VIRGINIA 

Fairfax  County 

Fairfax,  Harp’s  Ordinary  (Ratcliffe-Logan- 
Allison  House) ,  200  east  Main  Street. 

Lancaster  County 

Lancaster  vicinity.  Belle  Isle,  southwest  side 
of  the  west  end  of  Route  683,  1  mile  west 
of  Intersectlmi  with  Route  354. 

Virginia  Beach  (independent  city) 

Virginia  Beach.  Pleasant  Hall,  5184  Princess 
Anne  Road. 

WASHINGTON 

Clark  County 

Vancouver.  Slocum  House,  605  Esther  Street. 

Jefferson  County 

Port  Townsend.  Tucker,  Horace,  House,  706 
Franklin  Street. 

Spokane  County 

Spokane,  Cowley  Park,  South  Division  Street 
between  Sixth  and  Seventh  Avenues. 

WISCONSIN 

Waukesha  County 

Saylesvllle  vicinity.  Booth,  J.  C.,  House  (John 
Rankin  House) ,  about  1  mile  southwest  of 
Saylesvllle  on  Saylesvllle  Road  (County 
Trunk  Highway  X). 

WYOMING 

Albany  County 

Between  Rock  River  and  Medicine  Bow. 
Como  Bluff,  on  UJB.  30,  along  Cmno  Ridge 
(also  in  Carbon  County). 

Carbon  County 

Como  Bluff  (see  Albany  County). 


Laramie  County 

Cheyenne,  Union  Pacific  Depot,  121  West 
16th  Street. 

Cheyenne,  Wyoming  State  Capitol  Building 
and  Grounds,  24th  Street  and  Capitol 
Avenue. 

Robert  M.  Utley, 
Director,  Office  of  Archeology, 
and  Historic  Preservation. 
[PR  Doc.73-4158  FUed  3-6-73:8:45  am] 


ROSS  LAKE  NATIONAL  RECREATION  AREA 

Notice  of  Intention  To  Negotiate 
Concession  Contract 

Pursuant  to  the  provisions  of  section 
5,  of  the  Act  of  October  9,  1965  (79 
Stat.  969;  16  n.S.C.  20)  public  noUce  Is 
hereby  given  that  on  or  before  April  5. 
1973,  the  Department  of  the  Interior, 
through  the  Director  of  the  National 
Park  Service,  proposes  to  negotiate  a 
concession  contract  with  Diablo  Lake 
Resort  authorizing  It  to  provide  conces¬ 
sion  facilities  and  services  for  the  public 
at  Ross  Lake  National  Recreation  Area 
for  a  period  of  15  years  from  January  1, 
1973,  through  December  31,  1987. 

The  foregoing  concessioner  has  per¬ 
formed  Its  obligations  under  the  expir¬ 
ing  contract  to  the  satisfaction  of  the 
National  Park  Service,  and  therefore, 
pursuant  to  the  Act  cited  above.  Is  en¬ 
titled  to  be  given  preference  In  the  re¬ 
newal  of  the  contract  and  In  the  negotia¬ 
tion  of  a  new  contract.  However,  imder 
the  Act  cited  above,  the  Secretary  is  also 
required  to  consider  and  evaluate  all 
proposals  received  as  a  result  of  this 
notice.  Any  proposal  to  be  considered 
and  evaluated  must  be  submitted  on  or 
before  April  5,  1973.  Interested  parties 
should  contact  the  Chief,  Office  of  Con¬ 
cessions  Management.  National  Park 
Service,  Washington,  D.C.  20240,  for  in¬ 
formation  as  to  the  requirements  of  the 
proposed  contract. 

Dated;  February  26, 1973. 

Lawrence  C.  Hadley, 
Assistant  Director, 
National  Park  Service. 

[PR  Doc.73-4157  FUed  8-6-73;8:45  am] 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
[Region  6] 

DESCHUTES  NATIONAL  FOREST  CATTLE- 

MEN  AND  WOOLGROWERS  ADVISORY 

BOARD 

Notice  of  Meeting 

The  Deschutes  National  Forest  Cattle¬ 
men  and  Woolgrowers  Advisory  Board 
will  meet  at  1:30  p.m.,  March  16,  1973, 
at  the  Supervisor’s  Office,  211  East  Re¬ 
vere,  Bend,  OR. 

The  purpose  of  this  meeting  is  to  dis¬ 
cuss  the  following  topics: 

1.  Forest  Position  Statements. 

2.  Oregon  State  Game  Commission’s 
Report  on  Wildlife. 

3.  Bureau  of  Sport  Fishery  and  Wild¬ 
life’s  Report  on  Predator  Situation. 
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4.  General  Discussion  of  Permittee 
Problems. 

1116  meeting  will  be  open  to  the  piul)lio. 
Persons  who  wish  to  attend  should  no¬ 
tify  Milton  J.  Griffith,  382-6922.  Ext.  262. 
Written  statements  may  be  fled  with 
the  committee  before  or  after  the  meet¬ 
ing.  The  Chairman  may  request  com¬ 
ments  from  any  individual  or  group 
representative. 

Earl  E.  Nichols, 
Forest  Supervisor. 

February  26, 1973. 

(FR  Doc.73-4156  Filed  3-5-73;8:45  am] 


{Region  6] 

ROGUE  RIVER  NATIONAL  FOREST 
ADVISORY  COUNCIL  COMMITTEE 

Notice  of  Meeting 

The  Rogue  River  National  Forest  Ad¬ 
visory  Council  Committee  will  meet 
March  29,  1973,  9  a.m.,  in  the  Jackson 
County  Courthouse  auditorium. 

The  purpose  of  this  meeting  is  to  dis¬ 
cuss  the  following  topics:  Overview  of 
Current  Forest  Activities,  Squaw  Lakes 
Management  Plan  Proposals,  Status  of 
Roadless  Area  Study,  Rogue  River  Cor¬ 
ridor,  and  Cattle  Grazing  in  Mountain 
Meadows  and  along  Hiking  Trails. 

The  meeting  will  be  open  to  the  public. 

Dated:  February  26,  1973. 

H.  M.  Lilligren, 
Forest  Supervisor. 

[FR  Doc.73-4261  FUed  3-5-73;8:45  am] 


ROUTT  NATIONAL  FOREST  MULTIPLE-USE 
ADVISORY  COMMITTEE 

Notice  of  Meeting 

The  Routt  National  Forest  Multiple- 
Use  Advisory  Committee  will  meet  at  10 
a.m.,  March  9, 1973,  in  the  meeting  room 
at  the  Yampa  Valley  Electric  Association 
Building  in  Steamboat  Springs,  Colo. 
The  purpose  of  this  meeting  is  to: 

Discuss  the  Routt  National  Forest  Accom¬ 
plishment  Report. 

Discuss  management  of  South  Fork  of  the 
WUllams  Fork  Area. 

Discuss  roadless  areas  and  Chief's  draft  en¬ 
vironmental  statement. 

Discuss  possible  land  exchange  with  Wood- 
moor  Corp. 

Report  on  proposed  transportation  system 
and  travel  restrictions. 

Report  on  Bureau  of  Reclamation  346  kv. 
powerllne  project  and  Yampa  Valley  Elec¬ 
tric  69  kv.  line  to  Clark. 

Report  on  timber  management  plans  for 
the  next  5  years. 

Determine  time  and  place  for  the  summer 
field  meeting. 

The  meeting  will  be  open  to  the  pub¬ 
lic.  Persons  who  wish  to  attend  should 
notify  the  Routt  National  Forest  in 
Steamboat  Springs,  Colo.,  phone  number 
879-1722.  Written  statements  may  be 
filed  with  the  committee  before  or  after 
the  meeting. 

The  committee  has  established  the  fol¬ 
lowing  rules  for  public  participation: 

The  chairman  win  provide  time  for  the 
public  to  present  oral  statements  and  ask 


pertinent  questions  at  the  conclusion  of  tbs 
business  meeting. 

W.  B.  Metcalf, 
Forest  Supervisor. 

February  27,  1973. 

[FRDoc.73-4a00  FUed  3-6-73; 8: 46  am] 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 
[Docket  No.  B-658] 

BRUCE  G.  HUSON 
Notice  of  Loan  Application 

February  28, 1973. 

Bruce  G.  Hudson,  508  Summer  Street, 
Manchester,  MA  01944,  has  applied  for 
a  loan  from  the  Fisheries  Loan  Fund  to 
aid  in  financing  the  purchase  of  a  new 
wood  vessel,  about  36  feet  in  length,  to 
engage  in  the  fishery  for  lobsters. 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  16  U.S.C.  742c,  Fisheries 
Loan  Fund  Procedures  (50  CFR  Part  250, 
as  revised) ,  and  Reorganization  Plan  No. 
4  of  1970,  that  the  above-entitled  a{H>li- 
cation  is  being  considered  by  the  Na- 
ticHial  Marine  Fisheries  Service,  National 
Oceanic  and  Atmospheric  Administra¬ 
tion,  Department  of  Commerce,  Wash¬ 
ington,  D.C.  20235.  Any  person  desiring 
to  submit  evidaice  that  the  contem¬ 
plated  operation  of  such  vessel  will  cause 
economic  hardship  or  injury  to  efficient 
vessel  operators  already  operating  in 
that  fishery  must  submit  such  evldoice 
in  writing  to  the  Director,  National  Ma¬ 
rine  Fisheries  Service,  on  or  before 
April  5, 1973.  If  such  evidence  is  received 
it  will  be  evaluated  along  with  such  other 
evidence  as  may  be  available  before 
making  a  determination  that  the  con¬ 
templated  operation  of  the  vessel  will  or 
will  not  cause  such  econcxnic  hardship 
or  injury. 

Robert  W.  Schoning, 

Acting  Director,  National 
Marine  Fisheries. 

[FR  Doc.73-4201  Filed  3-5-73:8:45  am] 


ECONOMIC  HARDSHIP  EXEMPTIONS 
Notice  of  Applications 

Notice  is  hereby  given  that  the  follow¬ 
ing  applicants  have  filed  applications  for 
an  economic  hardship  exemption  pur¬ 
suant  to  section  101(c)  of  the  Marine 
Mammal  Protection  Act  of  1972  (Public 
Law  92-522) ,  and  S  216.13,  of  the  interim 
regulations  governing  the  taking  and  im¬ 
porting  of  marine  mammals  (37  PR 
28177). 

1.  Paul  A.  Paulbitskl,  graduate  student. 
Department  of  Marine  Biology,  Califor¬ 
nia  State  University,  San  Francisco, 
Calif.,  to  continue  tagging  harbor  seals 
(Phoca  vitulina  richardi)  in  San  Fran¬ 
cisco  Bay  in  order  to  complete  his  re¬ 
search  requirements  for  an  advanced  de¬ 
gree  from  C?alifomia  State  University. 

Applicant  states  that  he: 

(a)  Has  been  conducting  research  for 
the  past  2  years  to  determine  the  status 
and  movement  of  harbor  seals  in  San 


Francisco  Bay.  During  this  time,  he  has 
tagged  three  seals. 

(b)  Has  developed  a  mortality-free 
technique  to  capture  harbor  seals  on 
shore,  mark  them,  and  release  them  with 
minimxun  stress  to  the  animals. 

(c)  Desires  to  tag  no  more  than  20 
harbor  seals  through  April  1973.  Has 
made  no  recovery  plims,  but  will  observe 
the  tagged  seals  visually. 

(d)  Has  invested  in  captiuing  and  tag¬ 
ging  equipment,  is  supporting  research 
and  education  with  personal  funds. 

(e)  Will  be  caused  undue  econcunic 
hardship  as  failure  to  receive  an  exemp¬ 
tion  would  require  cancellation  or  re¬ 
direction  of  his  graduate  study  program. 

2.  Charles  O.  Handley,  Jr.,  Curator 
and  Supervisor,  Division  of  Msumnals. 
National  Museum  of  Natural  History, 
Smithsonian  Institution,  Washington, 
D.C.,  to  import  from  Argentina  the 
skeleton  of  one  Beaked  whale  (Tasma- 
cetus  sp.)  to  add  to  the  Smithsonian 
reference  collection. 

Applicant  states  that  : 

(a)  The  carcass  of  this  rare  whale  was 
found  on  the  beach  during  a  Smithsonian 
reconnaissance  trip  to  Peninsula  Valdez. 
Chubut,  Argentina,  by  Dr.  James  G. 
Mead. 

(b)  Only  five  examples  of  this  whale 
are  known  to  exist  in  world  museums; 
none  in  the  United  States. 

(c)  The  previous  skeletons,  mostly  fos¬ 
sil,  have  all  been  found  in  the  Pacific 
around  New  Zealand. 

(d)  The  specimen  has  great  scientific 
value. 

(e)  Failure  to  receive  an  exemption 
would  result  in  the  loss  of  the  invest¬ 
ment  which  has  been  made  in  semi- 
preserving  and  preparing  the  skeleton  for 
shipment  and  create  an  undue  economic 
hardship. 

3.  H.  L.  Stone,  Ph.  D.,  Chief,  Cardio¬ 
vascular  Control  Section.  Division  of 
Comparative  Marine  Neurobiology,  The 
Marine  Biomedical  Institute,  Galveston, 
Tex.,  to  capture  and  hold  20  California 
sea  lions  iZalophus  calif omianus)  for 
the  purpose  of  continuing  scientific  re¬ 
search  efforts  to  describe  their  diving 
reflexes  elicited  by  face  immersion. 

Applicant  states  that: 

(a)  Information  on  the  reaction  and 
control  of  the  cardiovascular  system  of 
the  sea  lion  upon  diving  will  furnish 
needed  hiformation  about  disease  proc¬ 
esses  in  these  animals  and  benefit  medi¬ 
cal  science  in  understanding  cerebral 
vascular  and  coronary  artery  disease. 

(b)  The  sea  lion  has  proven  to  be 
technically  the  most  successful  mammal 
for  this  type  study. 

(c)  Animals  will  be  purchased  from  a 
commercial  collector  agent  in  California. 

(d)  The  requested  exemption  will  al¬ 
low  completion  of  two  scheduled  experi¬ 
mental  series  involving  10  animals  each. 

(e)  Utmost  care  and  humane  treat¬ 
ment  are  rendered  to  the  sea  lic*i  before 
and  after  implantation  of  the  bioinstru¬ 
mentation. 

(f)  At  the  conclusion  of  each  set  of 
experiments,  most  of  the  animals  are 
donated  to  aquaria  for  public  display. 
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Some,  however,  may  be  sacrificed  for 
autopsy. 

(g)  During  work  to  date,  four  animals 
have  been  involved,  and  none  have  been 
sacrificed. 

(h)  'Die  Marine  Biomedical  Institute 
and  the  National  Institutes  of  Health  are 
supporting  this  project  in  excess  of  $70,- 
000  per  year. 

(1)  Continued  studies  are  planned  for 
future  years. 

(j)  Interruption  of  this  continuing 
scientific  research  would  affect  the  jobs 
of  the  five  people  directly  involved,  and 
would  cause  econmnlc  htirdship  to  the 
Institute  through  the  loss  of  grant  funds. 

4.  Frederick  J.  Woelkers  m.  Alaska 
Research  Co.,  Post  Office  Box  877,  Sew¬ 
ard.  Alaska,  to  take  ad\ilt  and  pup 
seals  and  sea  lions  for  commercial  sale 
of  the  hides,  meat,  and  fat. 

Applicant  states  that: 

(a)  The  area  to  be  hunted  Is  mostly 
from  the  southern  coast  of  south  cen¬ 
tral  Alaska,  centering  In  the  Seward- 
Kodiak  area. 

(b)  One  or  two  hunting  trips  will  be 
made  near  Yakutat,  and  a  few  trips  out 
on  the  Aleutian  chain  and  Bering  Sea 
during  the  next  summer. 

(c)  Conditions  will  determine  time, 
date,  and  area. 

(d)  The  niunbers  to  be  harvested  are 
as  follows: 

Seal  adults — ^under  1,600,  not  more 
than  30  percent  of  any  one  herd  or  group 
in  a  given  area. 

Seal  pups — 500,  not  more  than  50  per¬ 
cent  in  a  given  rookery  or  area. 

Sea  lion  adults — ^under  500,  not  more 
than  20  percent  of  any  one  herd  in  a 
given  area. 

Sea  lion  pups — ^under  500,  not  more 
than  50  percent  of  any  given  rookery. 

(e)  He  has  discussed  the  effects  of  the 
numbers  harvested  (m  the  seal  and  sea 
lion  populations  with  biologists  in  Alaska 
and  his  conclusion  is  that.  In  general,  the 
sea  lion  is  underharvested  and  the  seal 
has  been  harvested  through  the  years 
with  no  apparent  damage  to  the  total 
population. 

(f)  His  livelihood  is  dependent  upon 
the  taking  and  selling  and  failure  to  re¬ 
ceive  an  exemption  will  cause  undue 
economic  hardship. 

5.  Ray  C.  Randall,  Port  William,  Alas¬ 
ka,  to  take  2,500  sea  lion  piyis  for  com¬ 
mercial  sale  of  the  hides,  meat,  and  fat. 

Applicant  states  that: 

(a)  The  area  to  be  hunted  Is  Marmot 
Island,  a  rookery  in  the  Kodiak,  Alaslm, 
Island  group. 

(b)  Past  practice  has  been  to  take 
about  half  the  pups  in  any  one  rookery 
area. 

(c)  The  harvest  has  historically 
started  in  the  late  spring  and  continued 
into  the  slimmer. 

(d)  An  economic  hardship  is  claimed 
on  the  basis  that  his  livelihood  has  been 
derived,  exclusively,  during  the  past  10 
years,  from  sea  lion  and  seal  himting. 

6.  Joseph  L.  Hrachovec,  President, 
Black  Hills  Marineland  Inc.,  Post  Office 
Box  1243,  Rapid  City,  8D,  to  take  and 
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display  three  California  sea  lions  (ZoZo- 
phtis  califomianus)  and  to  lease  and  dis¬ 
play  one  bottle-nosed  dolphin  (.Tur stops 
truncatus) .  Applicant  states  that: 

(a)  During  the  past  10  years,  he  has 
operated  a  commercial  marine  aquarium 
open  to  the  public  principally  during  the 
siunmer  months. 

(b)  He  desires  to  piurchase  three  Cali¬ 
fornia  sea  lions  from  a  California  col¬ 
lector/agent  to  add  to  his  display. 

(c)  He  desires  to  lease  one  dolphin, 
subject  to  the  Marine  Mammal  Protec¬ 
tion  Act,  from  Oulfariiun,  Fort  Walton 
Beach,  Fla.,  which  is  one  of  the  listed 
animals  in  a  separate  application  for  an 
economic  hardship  exemption  for  Gul- 
farium,  published  in  the  Federal  Regis¬ 
ter  on  January  24, 1973. 

(d)  Two  animals  have  been  shipped 
from  Florida  to  South  Dakota  in  the 
spring  and  returned  during  the  fall  of 
each  of  the  past  8  years  and  the  suppli¬ 
cant  has  gained  considerable  handling 
experience  in  this  process. 

(e)  Two  animals  will  actually  be 
shipped  this  year,  if  the  exemption  is 
granted,  one  of  which  is  already  trained 
and  is  exempt  from  the  Marine  Mammal 
Protection  Act  because  it  was  captiued 
before  December  21,  1972.  The  second 
animal,  which  is  the  subject  of  this  appli¬ 
cation.  will  undergo  team  training  with 
the  first  during  the  summer. 

(f )  Veterinary  care  is  provided  locally 
during  the  siunmer,  with  advice  and  as¬ 
sistance  from  the  veterinarian  employed 
by  the  gulf  coast  supplier. 

(g)  His  business  is  totally  dependent 
upon  securing  and  training  these  animals 
and  if  an  exemption  is  not  granted,  his 
show  will  not  open  and  he  will  suffer 
economic  hardship. 

7.  Lawrence  E.  Bond,  Director,  Global 
Sea  Lions  Inc.,  Santa  ^rbara,  Calif.,  to 
take  200  California  sea  lions  (Zaiophus 
califomianus) ,  tor  sale  to  aquariums  and 
zoos. 

Applicant  states  that: 

(a)  He  has  performed  a  collecting  serv¬ 
ice  for  zoos  and  other  dlsplayers  for  5 
years  and  has  developed  humane  meth¬ 
ods  of  capture,  holding,  and  shipment. 

(b)  Animals  are  nett^  in  the  water  at, 
or  near,  Adams  Cove,  San  Miguel  Island, 
Calif. 

(c)  No  pregnant,  nursing,  diseased,  or 
injured  animals  are  retain^. 

(d)  Prior  to  shijunent,  animals  are 
held  in  clean  pens  and  fed  dally. 

(e)  His  entire  income  is  derived  from 
this  operation  and  failure  to  receive  an 
exemption  would  constitute  econmnic 
hard^p  to  himself  and  to  zoos  and 
aquaria  which  generally  do  not  have  col¬ 
lecting  capabilities  or  experience. 

Documents  submitted  in  connection 
with  these  applications  are  available  for 
inspection  in  the  Office  of  the  Director. 
National  Marine  Fisheries  Service.  Con¬ 
fidential  financial  documents  and  trade 
secrets  will  not  be  available. 

All  factual  statements  and  opinions 
contained  in  this  notice,  with  respect  to 
each  iq>plicatlon,  are  those  supplied  by 
the  respective  applicants  and  do  not 


necessarily  refiect  the  findings  or  opin¬ 
ions  of  the  National  Marine  Fisheries 
Service. 

Dated:  March  1. 1973. 

Robert  W.  Schoning, 

Actinff  Director,  National  Marine 
Fisheries  Service. 
[FR  Doc.73-4324  FUed  3-5-73;8:45  am] 


YELLOWFIN  TUNA 
Closure  of  Season 

Notice  is  hereby  given  pursuant  to 
S  280.5,  Title  50,  Code  of  Federal  Regu¬ 
lations,  as  follows: 

On  February  28,  1973,  the  Director  of 
Investigrations  of  the  Inter-American 
Tropical  Tuna  Commission  recom¬ 
mended  to  the  r^resentatives  of  all 
nations  having  vessels  operating  in  the 
regulatory  area  defined  in  50  CFR 
280.1(g).  that  ttie  yellowfin  tuna  fish¬ 
ing  season  be  closed  at  0001  hours,  local 
time,  on  March  8,  1973,  to  assure  that 
the  established  catch  limit  of  130,000 
short  tons  for  1973  will  not  be  exceeded. 

I  hereby  announce  that  the  1973  sea¬ 
son  for  the  taking  of  yellowfin  tuna 
without  restriction  as  to  quantity  by  per¬ 
sons  and  vessels  subject  to  the  jurisdic¬ 
tion  of  the  United  States  will  terminate 
at  0001  hours,  local  time  in  the  area 
affected,  March  8,  1973. 

Issued  at  Washington,  D.C.,  and  dated 
March  1. 1973. 

Robert  W.  Schoning, 

Acting  Director,  National  Marine 
Fisheries  Service. 

[FR  Doc.73-4210  FUed  3-6-73:8:45  am] 


Office  of  Import  Programs 
ROOSEVELT  UNIVERSITY  ET  AL. 

Notice  of  Consolidated  Decision  on  Appli¬ 
cations  for  Duty-Free  Entry  of  Ultrami¬ 
crotomes 

The  following  is  a  consolidated  deci¬ 
sion  on  applications  for  duty-free  entry 
of  ultramicrotomes  pursuant  to  section 
6(c)  of  the  Educational,  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Public  Law  89-651,  80  Stat.  897) 
and  the  regulations  issued  thereunder  as 
amended  (37  FR  3892  et  seq.).  (See 
especlaUy  5  701.11(e).) 

A  copy  of  the  record  pertaining  to 
each  of  the  applications  in  this  consoli¬ 
dated  decision  is  available  for  public  re¬ 
view  during  ordinary  business  hours  of 
the  Department  of  Commerce,  at  the 
Special  Import  Programs  Division,  Of¬ 
fice  of  Import  Programs,  Department  of 
Commerce,  Washington,  D.C. 

Docket  No.  73-00163-33-46500.  Appli¬ 
cant:  Roosevelt  University,  430  South 
Michigan  Avenue,  Chicago,  IL  60605.  Ar¬ 
ticle:  Ultramicrotome,  Model  “Om  U2”. 
Manufacturer:  C.  Reichert  Optische 
Werke  AG,  Austria.  Intended  use  of  ar¬ 
ticle:  The  article  is  Intended  to  be  used 
in  studies  Involving  the  following:  (1) 
Ctytochemical  localization  of  phosphatase 


FEDERAL  REGISTER,  VOL.  38,  NO.  43— TUESDAY,  MARCH  6,  1973 


NOTICES 


6089 


activity  In  the  branchial  epithelium  of 
the  black  mollle  in  fresh  water  and  dur¬ 
ing  sea  water  adaptation.  This  study  is 
part  of  an  effort  to  identify  the  cytologl- 
cal  basis  for  an  extrarenal  salt  excreting 
mechanism  in  euryhallne  fish  species 
adapted  to  sea  water. 

(2)  A  comparison  of  the  fine  structure 
of  Tetrahymena  cells  in  stock  ciiltures 
with  that  in  cells  following  a  24-hour 
bout  of  parasitism  In  the  hemolymph  of 
the  cockroach. 

The  article  will  also  be  used  in  the 
course  Biological  Electron  Microscopy 
(Biology  385)  to  help  each  student  ac¬ 
quire  skill  in  processing  a  particular 
specimen  for  electron  miscroscopy  and 
to  acquaint  him  with  the  variety  of  tech¬ 
niques  available  for  the  preparation  of 
biological  materials  frequently  used  in 
research  and  clinical  electron  microscope 
laboratories.  Application  received  by 
Commissioner  of  Customs:  September 
26,  1972.  Advice  submitted  by  Depart¬ 
ment  of  Health,  Education,  and  Welfare 
on:  February  16, 1972. 

Docket  No.  73-00167-33-46500.  AppU- 
cant:  Chico  State  College,  Department  of 
Biological  Sciences,  Chico,  Calif.  95926. 
Article:  Ultramicrotome,  Model  LKB 
8800A.  Manufacturer:  LKB  Produckter 
AB,  Sweden.  Intended  use  of  article:  The 
article  is  Intended  to  be  used  in  studies 
of  biological  materials  both  plant  and 
animal.  Experiments  to  be  conducted 
include : 

(1)  Study  of  the  role  that  microtubules 
play  in  the  morphogenesis  of  parasitic 
protozoa,  particularly  fiagellates; 

(2)  Study  of  the  ultrastructure  and  de¬ 
velopment  of  generative  cells  in  gera¬ 
nium  pollen  grain  and  pollen  tube;  and 

(3)  Study  of  the  role  of  generative 
organelles  (amyloplasts  and  mitochcni- 
dria)  in  male  transmission  of  cytoplas¬ 
mic  inherited  characters  in  several 
plants,  and  ultrastructure  of  the  wall  of 
pollen  grains. 

The  article  will  also  be  used  in  the 
course  Biology  Science  202,  Cytology,  to 
present  an  Introduction  to  the  struc¬ 
ture  and  related  functions  of  plant  and 
animal  cells  and  protoplasmic  systems. 
In  addition  the  article  will  be  used  to 
present  theory  and  provide  actual  expe¬ 
rience  in  preparing  biological  specimens 
for  electron  microscopy.  Application  re¬ 
ceived  by  Commissioner  of  Customs: 
September  27,  1972.  Advice  submitted 
by  Department  of  Health,  Education,  and 
Welfare  on:  February  16,  1972. 

Docket  No.  73-00169-33-46500.  Ap¬ 
plicant:  Howard  University,  College  of 
Medicine,  Department  of  Pathology,  520 
W  Street  NW.,  Washington.  DC  20001. 
Article:  Ultramicrotome,  Model  LKB 
8800 A  and  accessories.  Manufacturer: 
LKB  Produkter  AB,  Sweden.  Intended 
use  of  article:  The  article  is  Intended  to 
be  used  in  studies  of  biological  tissues, 
mainly  mammalian  derived  from  surgical 
biopsies  of  hospital  patients  and  experi¬ 
mental  animal  tissues,  exhibiting  both 
pathological  and  normal  cytology.  'Ihe 
objectives  to  be  pursued  in  the  course  of 
these  investigations  are  to  reveal  at  the 
ultrastructural  level  the  changes  that 
occur  in  very  early  stages  of  disease 


processes.  Application  received  by  Com¬ 
missioner  of  Customs:  September  27, 
1972.  Advice  submitted  by  Department 
of  Health,  Educatimi,  and  Welfare  on 
February  16,  1972. 

Docket  No.  73-00170-33-46500.  Ap¬ 
plicant:  University  of  Houston,  3801 
Cullen  Boulevard,  Houston,  TX  77004. 
Article:  Ultramicrotome,  Model  LKB 
4800A  and  accessories.  Manufacturer: 
LKB  Produkter  AB,  Sweden.  Intended 
use  of  article:  The  article  is  Intended  to 
be  used  for  studies  of  biological  materials, 
primarily  the  gametes  of  mammals  in 
experiments  which  Include  effecting 
capacitation  of  mammalian  sperm  in 
vitro,  and  examination  of  gametes  so 
treated,  with  an  electron  mlscroscope 
for  evidence  of  changes  in  the  fine  struc- 
tme  of  the  gametes.  In  addition  the 
article  will  be  used  to  acquaint  selected 
advanced  students  with  electron  miscro- 
scope  theory  and  procedures  to  a  suf¬ 
ficient  degree  for  them  to  apply  the 
procedures  to  their  research.  Application 
received  by  Commissioner  of  Customs: 
September  27,  1972.  Advice  submitted  by 
Department  of  Health,  Education,  and 
Welfare  on  February  16,  1972. 

Comments:  No  comments  have  been 
received  with  respect  to  any  of  the  fore¬ 
going  applications.  Decision:  Applica¬ 
tions  approved.  No  instrument  or  appara¬ 
tus  of  equivalent  scientific  value  to  the 
foreign  articles,  for  such  purposes  as 
these  articles  are  intended  to  be  used,  is 
being  manufactured  in  the  United  States. 
Reasons:  Each  of  the  foreign  articles 
provides  a  range  of  cutting  speeds  from 
equal  to  or  less  than  0.5  millimeters/ 
second  (mm./sec.)  to  equal  to  or  greater 
than  10  mm./sec.  The  most  closely  com¬ 
parable  domestic  instnunent  is  the 
Model  MT-2B  ultramicrotome  which  is 
manufactured  by  Ivan  Sorvall,  Inc.  (Sor- 
vall) .  The  Model  MT-2B  has  a  range  of 
cutting  speeds  from  0.09  to  3.2  mm./sec. 
The  conditions  for  obtaining  high  quality 
sections  that  are  uniform  in  thickness 
depend  to  a  large  extent  on  the  hardness, 
consistency,  toughness  and  other  prop¬ 
erties  of  the  specimen  materials,  the 
properties  of  the  embedding  materials 
and  the  geometry  of  the  block.  In  con¬ 
nection  with  a  prior  application  (Docket 
No.  69-00118-33-46500)  which  relates  to 
the  duty-free  entry  of  an  article  in  the 
category  of  instruments  to  which  the 
foregoing  applications  relate,  the  Depart¬ 
ment  of  Health,  Education,  and  Welfare 
(HEW)  advised  that  “Smooth  cuts  are 
obtained  when  the  speed  of  cutting 
(among  such  [other]  obvious  factors  as 
knife  edge  condition  and  angle),  is  ad¬ 
justed  to  the  characteristics  of  the  mate¬ 
rial  being  sectioned.”  In  connection  with 
another  prior  case  (Docket  No.  69-00665- 
33-46500)  relating  to  the  duty-free  entry 
of  an  article  in  the  same  category  as 
those  described  above,  HEW  advised  that 
“The  range  of  cutting  speeds  and  a  capa¬ 
bility  for  the  higher  cutting  speeds  is 
*  •  •  a  pertinent  characteristic  of  the 
ultramicrotome  to  be  used  for  sectioning 
materials  that  experience  has  shown  dif¬ 
ficult  to  section.”  In  connection  with  still 
another  prior  case  (Docket  No.  70-00077- 
33-46500)  relating  to  the  duty-free  entry 


of  an  article  similar  to  those  described 
above,  HEW  advised  that  “ultrathln  sec¬ 
tioning  of  a  variety  of  tissues  having  a 
wide  range  in  density,  hardness  etc.”  re¬ 
quires  a  maximum  range  in  cutting 
speed  and,  fmther,  that  “The  production 
of  ultrathin  serial  sections  of  specimens 
that  have  great  variation  in  physical 
properties  is  very  difficult.”  Accordingly, 
HEW  advises  in  its  respectively  cit^ 
memoranda,  that  cutting  speeds  in  excess 
of  4  mm./sec.  are  pertinent  to  the  satis¬ 
factory  sectioning  of  the  specimen  mate¬ 
rials  and  the  relevant  embedding  mate¬ 
rials  that  will  be  used  by  the  applicants 
in  their  respective  experiments. 

For  these  reasons,  we  find  that  the 
Sorvall  Model  MT-2B  ultramicrotome  is 
not  of  equivalent  scientific  value  to  the 
foreign  articles  to  which  the  foregoing 
applications  relate,  for  such  purposes  as 
these  articles  are  Intended  to  be  used. 

The  Department  of  Commerce  knows 
of  no  other  Instrument  or  apparatus  of 
equivalent  scientific  value  to  any  of  the 
foreign  articles  to  which  the  foregoing 
applications  relate,  for  such  purposes  as 
these  articles  are  intended  to  be  used, 
which  is  being  manufactured  in  the 
United  States. 

B.  Blankenheimer, 

Acting  Director, 
Office  of  Import  Programs. 

(PR  Doc.73-4217  Filed  3-5-73;8:46  am] 


UNIVERSITY  OF  CALIFORNIA 

Notice  of  Decision  on  Application  for  Duty- 
Free  Entry  of  Scientific  Article 

The  following  is  a  decision  on  an  ap¬ 
plication  for  duty-free  entry  of  a  scien¬ 
tific  article  pursuant  to  section  6(c)  of 
the  Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub¬ 
lic  Law  89-651,  80  Stat.  897)  and  the 
regulations  issued  thereunder  as 
amended  (37  FR  3892  et  seq.). 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
during  ordinary  business  hours  of  the 
Department  of  Commerce,  at  the  Office 
of  Import  Programs,  Department  of 
Commerce,  Washington,  D.C. 

Docket  No.  73-00155-00-46070.  AppU- 
cant:  University  of  C?alifomia  at  Santa 
Cruz,  Purchasing  Office,  Santa  Cruz, 
Calif.  95060.  Article:  Ooniometer  Stage 
(GS-3).  Manufacturer:  JEOL,  Ltd., 
Japan.  Intended  use  of  article:  The  arti¬ 
cle  is  an  accessory  for  an  existing  scan¬ 
ning  electron  microscope  being  used  by 
students  and  faculty  in  the  fields  of 
biology,  geology,  and  paleontology.  Biol¬ 
ogists  are  studying  the  form,  structure, 
development,  and  chemical  composition 
of  spores  of  lower  land  plants,  especially 
of  bryophytes;  as  well  as  conducting  a 
study  of  the  structure  of  the  outer  mem¬ 
brane  of  Mitochondria.  (Geologists  are 
investigating  terrestrial  and  lunar  glasses 
and  their  alteration  products;  and  also 
structure  and  defects  within  crystals  are 
being  studied.  Paleontological  study  with 
the  scanning  electron  microscope  is 
being  made  of  ultramicroscopic  fossils 
such  as  coccollths  and  discoasters.  The 
addition  of  this  accessory  will  permit 
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observation  of  any  material  with  much 
grrater  facility  and  thus  be  extremely 
useful  as  a  teaching  aid. 

Comments:  No  comments  have  been 
received  with  respect  this  application. 

Decision:  Application  approved.  No 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  aiticle.  for 
such  purposes  as  this  article  is  int^ded 
to  be  used,  is  being  manufactured  in  the 
United  States. 

Reasons:  The  application  relates  to  an 
accessory  for  an  instrument  that  had 
been  previously  imported  for  the  use  of 
the  applicant  institution.  The  article  is 
being  furnished  by  the  manufacturer 
which  produced  the  instnunent  with 
which  the  article  is  intended  to  be  used 
and  is  pertinent  to  'the  applicant’s 
purposes. 

The  Department  of  Commerce  knows 
of  no  similar  accessory  being  manufac¬ 
tured  in  the  United  States,  which  is  in¬ 
terchangeable  with  or  can  be  readily 
adapted  to  the  instrument  with  which 
the  foreign  article  is  intended  to  be  used. 

B.  Blankenheiher, 

Acting  Director, 
Office  of  Import  Programs. 

[FR  Doc.  73-4216  PUed  3-5-73;8:45  ami 


VA.  REGIONAL  OFFICE,  N.Y. 

Notice  of  Decision  on  Application  for  Duty- 
Free  Entry  of  Scientific  Article 

The  following  is  a  decision  on  an  appli¬ 
cation  for  duty-free  entry  of  a  scientific 
article  pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural  Ma¬ 
terials  Importation  Act  of  1966  (Public 
Law  89-651,  80  Stat.  897)  and  the  regu¬ 
lations  issued  thereunder  as  amended 
(37  FR  3892  et  seq.) . 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
during  ordinary  business  hours  of  the 
Department  of  Commerce,  at  the  Office 
of  Imp)ort  Programs,  Department  of 
Commerce,  Washington,  D.C. 

Docket  No.  73-00165-33-43780.  Appli¬ 
cant:  Veterans  Administration  Regional 
Office.  Supply  Officer  (4814-R),  252  Sev¬ 
enth  Avenue.  New  York,  NY  10001.  Arti¬ 
cle:  Myoelectric  Hand.  Manufacturer: 
Viennatone  Co.,  Austria.  Intended  use  of 
article:  The  article  is  a  prosthetic  device 
developed  by  the  Veterans’  Administra¬ 
tion  to  be  used  in  research  and  educa¬ 
tional  programs  conducted  by  the  Vet¬ 
erans’  Administration  to  enrich  the  pro¬ 
fessional  and  technical  people  in  this 
field  as  well  as  provide  the  amputee  pop- 
ulaticm  with  better  prosthetic  devices. 
Comments:  No  commaits  have  been  re¬ 
ceived  with  respect  to  this  application. 


Decision:  Applicaticm  approved.  No  in¬ 
strument  or  apparatus  of  equivalent  sci¬ 
entific  value  to  the  foreign  article,  for 
such  purposes  as  this  article  is  intended 
to  be  used,  is  being  manufactured  in  the 
United  States.  Reasons:  The  article  and 
its  tentative  specifications  will  be  the 
subject  of  a  feasibility  study  aimed  at 
providing  amputees  with  better  pros¬ 
thetic  equipment.  The  Department  of 
Health,  Education,  and  Welfare  (HEW) 
in  its  memorandum  dated  February  9, 
1973  advised  that  the  capabilities  of  the 
foreign  article  are  pertinent  to  the  re¬ 
search  purposes  for  which  the  article  is 
intended  to  be  used.  HEW  also  advised 
that  it  knows  of  no  comparable  domestic 
instnunent  of  equivalent  scientific  value 
to  the  foreign  article  for  such  piuTX>ses 
for  which  the  article  is  intended  to  be 
used. 

The  Department  of  Commerce  knows 
of  no  other  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
article,  for  such  purposes  as  this  article 
is  intended  to  be  used,  which  is  being 
manufactiu-ed  in  the  United  States. 

B.  Blankenheiher, 

Acting  Director. 

Office  of  Import  Programs. 

[FR  Doc.73-4218  Filed  3-5-73:8:45  am] 


DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 
Food  and  Drug  Administration 
[DESI  9418;  Docket  No.  FDC-D-602; 

NDANo.  9-418  etc.] 

CERTAIN  DRUGS  CONTAINING  PENTA- 
ERYTHRITOL  TETRANITRATE  IN  COM¬ 
BINATION  WITH  RAUWOLFIA  ALKA¬ 
LOIDS,  MEPROBAMATE,  OR  HYDROXY¬ 
ZINE  HYDROCHLORIDE 

Notice  of  Opportunity  for  Hearing  on  Pro¬ 
posal  To  Withdraw  Approvai  of  New  Drug 
Appiications 

In  a  notice  (DESI  9418)  published  in 
the  Federal  Register  of  October  20,  1971 
(36  FR  20313) .  the  Commissioner  of-Food 
and  Drugs  annoimced  his  conclusions 
pursuant  to  the  evaluation  of  reports  re¬ 
ceived  from  the  National  Academy  of 
Sciences-National  Research  Council, 
Drug  Efficacy  Study  Group,  bn  the  drugs 
described  below,  stating  that  the  drugs 
were  regarded  as  possibly  effective  and 
lacking  substantial  evidence  of  effective¬ 
ness  for  the  various  labeled  Indications. 
The  possibly  effective  indications  have 
been  reclassified  as  lacking  substantial 
evidence  of  effectiveness  in  that  no  evi¬ 
dence  of  effectiveness  of  the  drugs  has 
been  received  pursuant  to  the  notice. 


NDA  No. 


Drug 


NDA  holder 


9- 418 . Pentoxylon  Tablets,  containing  pentacrythritol  Biker  Laboratories,  Inc.,  Subsidiary  of  3M  Co., 

tetranitrate  and  alseroxylon.  19901  Nordhoff  St.,  Nortliridge,  CA  91325. 

10- 084 . Nitralox  Tablets,  containing  pentacrythritol  Dorsey  Laboratories,  Division  of  Sandor-Wander, 

tetranitrate  and  alseroxylon.  'ic..  Northeast  U.S.  6  and  Interstate  80, 

Lincoln,  Nebr.  68601. 

10  24S . .  Pentaserpine  Tablets  and  Penta-serpine  “20”  Nysco  Laboratories,  Inc.,  34-24  Vernon  Boule- 

Tablets,  containing  pontaerytbritol  tetrani-  yard.  Long  Island  City,  NY  11106. 
trate  and  reserpine. 

11- 129 .  Respet  Tablets,  containing  pentacrythritol  Westerfleld  Laboratories,  Inc.,  3941  Brothcrton 

tetranitrate  and  reserpine.  Koad,  Cincinnati,  011  45209. 

11  423 .  Equanitrate  10  and  Equanitrate  20  Tablets,  eon-  Wyeth  Laboratories,  Inc.,  Division  of  American 

taining  pentacrythritol  tetranitrate  and  Home  Products  Corp.,  Post  Office  Box  8299, 
meprobamate.  Philadelphia,  PA  19101. 

II  502 . Miitrate  Tablets,  containing  pentacrythritol  Wallace  Pharmaceuticals,  Division  of  Carter- 

tetranitratc  and  meprobamate.  Wallace,  Inc.,  Half  Acre  Road,  Cranbury,  N.J. 

08512. 

10  998 .  Cartrax  10  and  Cartrax  20  Tablets,  containing  J.  B.  Boerlng  Division,  Pflxer  Pharmaceuticals, 

I)entaerythritol  tetranitrate  and  hydroxyzine  235  East  42d  Street,  New  York,  NY  10017. 
hydrochloride. 


Therefore,  notice  is  given  to  the  hold¬ 
ers  of  the  new  drug  application  (s)  and 
to  any  other  interested  person  that  the 
Commissioner  proposes  to  issue  an  order 
under  section  505(e)  of  the  Federal  F(X)d, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  355 
(e) )  withdrawing  approval  of  the  Usted 
new  drug  application(s)  and  all  amend¬ 
ments  and  supplements  thereto  on  the 
grounds  that  new  information  before 
him  with  respect  to  the  drug(s),  eval¬ 
uated  together  with  the  evidence  avail¬ 
able  to  him  at  the  time  of  approval  of 
the  application  (s),  shows  there  is  a  lack 
of  substantial  evidence  that  the  drug(s) 
will  have  all  the  effects  purported  or  rep¬ 


resented  to  have  under  the  conditions 
of  use  prescribed,  recommended,  or  sug¬ 
gested  in  the  labeling. 

All  identical,  related,  or  similar  prod¬ 
ucts,  not  the  subject  of  an  approved  new 
drug  application,  are  covered  by  the  new 
drug  application(s)  reviewed.  21  CFR 
130.40  (37  FR  23185,  October  31,  1972)-. 
Any  manufacturer  or  distributor  of  such 
an  identical,  related,  or  similar  product 
is  an  interested  person  who  may  in  re¬ 
sponse  to  this  notice  submit  data  and 
information,  request  that  the  new  drug 
appllcation(s)  not  be  withdrawn,  re¬ 
quest  a  hearing,  and  participate  as  a 
party  in  any  hearing.  Any  person  who 
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wishes  to  determine  whether  a  specific 
product  is  covered  by  this  notice  should 
write  to  the  Pood  and  Drug  Adminis¬ 
tration,  Bureau  of  Drugs,  OfiBce  of  Com¬ 
pliance  (BD-300),  6600  Fishers  Lane, 
Rockville,  Maryland  20852. 

In  accordance  with  the  provisions  of 
section  505  of  the  Act  (21  U.S.C.  355) 
and  the  regulations  promulgated  there¬ 
under  (21  CPR  Part  130) ,  the  Commis¬ 
sioner  hereby  gives  the  applicant (s)  and 
any  other  interested  person  an  opportu¬ 
nity  for  a  hearing  to  show  why  approval 
of  the  new  drug  appllcatlon(s)  should 
not  be  withdrawn. 

On  or  before  April  5,  1973,  the  appll- 
cant(s)  and  any  other  Interested  per¬ 
son  is  reqiiired  to  file  with  the  Hearing 
Clerk,  Department  of  Health,  Education, 
and  Welfare,  Room  6-88,  5600  Fishers 
Lane,  Rockville,  Maryland  20852,  a  writ¬ 
ten  appearance  electing  whether  or  not 
to  avail  himself  of  the  opportunity  for 
a  hearing.  Failure  of  an  applicant  or 
any  other  Interested  person  to  file  a  writ¬ 
ten  appearance  of  election  within  said 
30  days  will  constitute  an  election  by  him 
not  to  avail  himself  of  the  opportiuiity 
for  a  hearing. 

If  no  person  elects  to  avail  himself  of 
the  opportunity  for  a  hearing,  the  Com¬ 
missioner  without  fiuiher  notice  will 
enter  a  final  order  withdrawing  approval 
of  the  applicatl(»i(s) . 

If  an  applicant  or  any  other  inter¬ 
ested  person  elects  to  avail  himself  of 
the  opportimlty  for  a  hearing,  he  must 
file,  on  or  before  April  5,  1973,  a  written 
appearance  requesting  the  hearing,  giv¬ 
ing  the  reasons  why  approval  of  the  new 
drug  appllcatlon(s)  should  not  be  with¬ 
drawn,  together  with  a  well-organized 
and  full-factual  analysis  of  the  clinical 
and  other  investigational  data  he  is  pre¬ 
pared  to  prove  in  support  of  his  opposi¬ 
tion,  A  request  for  a  hearing  may  not 
rest  upon  mere  allegations  or  denials, 
but  must  set  forth  specific  facts  showing 
that  a  genuine  and  substantial  issue  of 
fact  requires  a  hearing  (21  CFR  130,14 
(b)). 

If  review  of  the  data  submitted  by  an 
applicant  or  any  other  Interested  person 
warrants  the  conclusion  that  there  exists 
substantial  evidence  demonstrating  the 
effectiveness  of  the  product(s)  for  the 
labeling  claims  Involved,  the  Commis¬ 
sioner  will  rescind  this  notice  of  oppor¬ 
tunity  for  hearing. 

If  review  of  the  data  in  the  applica¬ 
tion  (s)*and  data  submitted  by  the  appli- 
cant(s)  or  any  other  interested  person  in 
a  request  for  a  hearing,  together  with 
the  reasoning  and  factual  analysis  in  a 
request  for  a  hearing,  warrants  the  con¬ 
clusion  that  no  genuine  and  substantial 
issue  of  fact  precludes  the  withdrawal 
of  approval  of  the  application(s),  the 
Commissioner  will  enter  an  order  of 
withdrawing  making  findings  and  con¬ 
clusions  on  such  data. 

If.  upon  the  request  of  the  new  drug 
applicant (s)  or  any  other  Interested 
person,  a  hearing  is  Justified,  the  issues 
will  be  defined,  a  hearing  examiner  will 
be  named,  and  he  shall  issue,  as  soon  as 
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practicable  on  or  before  April  5,  1973,  a 
written  notice  of  the  time  and  i^ace  at 
which  the  hearing  will  commence.  All 
persons  Interested  in  Identical,  related, 
or  similar  products  covered  by  the  new 
drug  appllcatlon(s)  will  be  afforded  an 
opportunity  to  appear  at  the  hearing, 
file  briefs,  present  evidence,  cross- 
examine  witnesses,  submit  suggested 
findings  of  fact,  and  otherwise  partici¬ 
pate  as  a  party.  The  hearing  contem¬ 
plated  by  this  notice  will  be  open  to  the 
public  except  that  any  portion  of  the 
hearing  that  concerns  a  method  or  proc¬ 
ess  the  Commissioner  finds  entitled  to 
protecti(Mi  as  a  trade  secret  will  not  be 
open  to  the  public,  imless  the  respond¬ 
ent  specifies  otherwise  in  his  appearance. 

Requests  for  a  hearing  and/or  elec¬ 
tions  not  to  request  a  hearing  may  be 
seen  in  the  office  of  the  hearing  clerk 
(address  given  above)  during  regular 
business  hours,  Mcmday  through  Friday. 

This  notice  is  Issued  pursuant  to  pro¬ 
visions  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (sec.  505,  52  Stat.  1052-53, 
as  amended;  21  U.S.C.  355) ,  and  the  Ad¬ 
ministrative  Procedure  Act  (5  U.S.C. 
554),  and  imder  authority  delegated  to 
the  Commissi(»ier  (21  CFR  2.120). 

Dated:  February  23, 1973, 

William  F.  Randolph, 

Acting  Associate  Commissioner 
tor  Compliance. 

I  PR  Doc.73-4067  FUed  3-6-73:8:46  am] 


DEPARTMENT  OF  HEALTH, 
EDUCATION.  AND  WELFARE 
Food  and  Drug  Administration 
[PAP  3B2877] 

E.  I.  du  PONT  de  NEMOURS  &  CO. 
Notice  of  Filing  of  Petition  for  Food  Additive 

Pursuant  to  provisions  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec. 
409(b)(5).  72  Stat.  1786  ;  21  n.S.C. 
348(b)(5)),  notice  is  given  that  a  peti¬ 
tion  (FAP  3B2877)  has  been  filed  by  E.  L 
du  Pont  de  Nemours  &  Co..  1007  Market 
Street,  Wilmington,  DE  19898,  proposing 
that  S  121.2524  Polyethylene  phthalate 
films  (21  CFR  121.2524)  be  amended  to 
extend  the  present  limited  use  of  poly¬ 
ethylene  terephthalate,  a  form  of 
polyethylene  phthalate.  in  the  manufac¬ 
ture  of  film  to  use  in  other  articles  in¬ 
tended  to  contact  food. 

Dated:  February  25, 1973. 

Virgil  O.  Wodicka, 
Director.  Bureau  of  Foods. 

[PR  Doc.73-4187  PUed  3-6-73:8:46  am] 
National  Institutes  of  Health 

BIOLOGICAL  MODELS  SEGMENT 
ADVISORY  GROUP 

Notice  of  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Biologrlcal  Models  Segment  Advisory 
Group,  March  22  and  23,  1973,  at  9  a.m.. 
National  Institutes  of  Health.  Building 
Landow,  7910  Woodmont  Avenue,  Be- 


thesda,  MD,  Conference  Room  B301- 
B303.  This  meeting  will  be  open  to  the 
public  from  1:30  p.m.,  March  23.  1973, 
to  discuss  Icmg  range  plans  in  model  de¬ 
velopment  of  specific  organ  cancers  and 
the  immuniate  feasibility  of  implement¬ 
ing  a  cooperative  agreement  with  other 
nations  in  assessing  the  carcinogenesis 
of  breast  cancer  and  closed  to  the  public 
from  9  a.m.,  March  22, 1973  through  1 :30 
p.m.,  March  23,  1973,  in  accordance  vdth 
the  provisions  set  forth  in  section  552 
(b)  (4)  of  title  5,  United  States  Code  and 
10(d)  of  Public  Law  92-463.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

Mr.  Frank  Karel,  Associate  Director 
for  Public  Affairs,  NCI,  BuUding  31, 
Room  10A31,  National  Institutes  of 
Health,  Bethesda,  Md.  20014,  301-496- 
1911,  will  furnish  summaries  of  the  open/ 
closed  meeting  and  roster  of  committee 
members. 

Dr.  Richard  A.  Pledger,  Executive  Sec¬ 
retary,  Landow  Building,  Room  A306, 
National  Institutes  of  Health,  Bethesda, 
Md-  20014.  301-496-5471,  will  provide 
substantive  program  information. 

Dated:  February  26, 1973. 

John  F.  Sherman, 
Deputy  Director, 
National  Institutes  of  Health. 

[PR  Doc.73-4166  Piled  3-6-73:8:45  am] 


COMMITTEE  ON  CYTOLOGY 
AUTOMATION 

Notice  of  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Committee  on  Cytology  Automation, 
March  12-13,  1973,  at  9  a.m.  each  day. 
National  Institutes  of  Health,  Building 
31,  Conference  Room  9.  This  meeting 
will  be  open  to  the  public  from  9  a.m., 
March  12-13,  1973,  at  which  time  the 
committee  will  discuss  Specimen  Prepa¬ 
ration  and  Collection  for  Autcnnated 
Cytology.  The  meeting  will  be  closed  to 
the  public  March  12  from  10  a.m.  to  12 
noon;  2:30  p.m.  to  5  p.m.,  and  9  p.m.  to 

11  p.m.,  also  March  13  from  10  a.m.  to 

12  noon  and  2:30  p.m.  to  5  p.m..  in  ac¬ 
cordance  with  section  552(b)  4  of  title  5 
united  States  Code  and  10(d)  of  Public 
Law  92-463.  Attendance  by  the  public 
will  be  limited  to  space  available. 

Mr.  Frank  Karel,  Associate  Director 
for  Public  Affairs.  NCI,  Building  31. 
Room  10A31,  Nati<mal  Institutes  of 
Health,  Bethesda,  Md.  20014,  301— 
496-1911,  will  furnish  summaries  of  the 
op>en/closed  meeting  and  roster  of  com¬ 
mittee  members. 

Dr.  Chester  Herman,  Chairman,  Build¬ 
ing  10,  Room  1A24,  National  Institutes 
of  Health.  Bethesda,  Md.  20014,  301— 
496-2441,  will  provide  substantive  pro¬ 
gram  information. 

Dated:  February  26, 1973. 

John  F.  Sherman, 
Deputy  Director, 
National  Institutes  of  Health. 

[PR  Doc.73-4161  Piled  3-6-73:8:45  am] 
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AD  HOC  COMMITTEE  FOR  PREVIEW  OF 
THE  SPECIAL  VIRUS  CANCER  PROGRAM 

Notice  of  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Ad  Hoc  Committee  for  Review  of  the 
Special  Virus  Cancer  Program.  March  23, 
1973,  9:30  a.m..  Room  302,  Tower  Build¬ 
ing  Rockefeller  University,  New  York 
City.  TTiis  meeting  will  be  open  to  the 
public  from  9:30  a.m.,  March  23,  1973, 
to  discuss  the  modus  operand!  of  the 
committee.  Attendance  by  the  puplic  will 
be  limited  to  space  available. 

Mr.  Prank  Karel,  Associate  Director 
for  Public  Affairs,  NCL  Building  31, 
Room  10A31,  National  Institutes  of 
Health,  Bethesda,  Md.  20014,  301—496- 
1911,  will  furnish  summaries  of  the  open 
meeting  and  roster  of  committee  mem¬ 
bers. 

Dr.  Maurice  L.  Guss,  Executive  Sec¬ 
retary,  Building  37,  Room  1B14,  National 
Institutes  of  Health.  Bethesda,  Md.  20014, 
301 — 496-3323,  will  provide  substantive 
program  information. 

Dated:  February  26,  1973. 

John  F.  Sherman, 
Deputy  Director, 
National  Institutes  of  Health. 

[FB  Doc.73-4168  PUed  3-5-73:8:45  amj 


MOLECULAR  CONTROL  WORKING 
GROUP 

Notice  of  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Molecular  Control  Working  Group, 
March  15,  1973,  at  9  a.m..  National  In¬ 
stitutes  of  Health,  Building  31.  Confer¬ 
ence  Room  2.  This  meeting  will  be  open 
to  the  public  from  9  a.m.  to  12  noon, 
March  15, 1973,  to  discuss  applications  of 
molecular  biology  and  biophysics  to  can¬ 
cer  research,  and  closed  to  the  public 
from  1:30  p.m.  to  5  pm.,  March  15.  1973, 
in  accordance  with  the  provisions  set 
forth  in  section  552(b)  4  of  title  5  United 
States  Code  and  10(d)  of  Public  Law 
92-463.  Att^dance  by  the  public  will  be 
limited  to  space  available. 

Mr.  Frank  Karel,  Associate  Director 
for  F^ibllc  Affairs,  NCI,  Building  31, 
Room  10A31,  National  Institutes  of 
Health,  Bethesda.  Md.  20014,  301—496- 
1911,  will  furnish  summaries  of  the 
open/cloeed  meeting  and  roster  of  com¬ 
mittee  members. 

Dr.  Timothy  E.  O’Connor,  Executive 
Secretary,  Building  41,  Room  A107,  Na¬ 
tional  Institutes  of  Health,  Bethesda, 
Md.  20014,  301 — 496-3647,  will  provide 
substantive  program  information. 

Dated:  February  26, 1973. 

John  F.  Sherman, 
Deputy  Director, 
National  Institutes  of  Health. 

[FR  Doc.73-4164  FUed  3-5-73:8:45  am] 


NATIONAL  ADVISORY  NEUROLOGICAL 
DISEASES  AND  STROKE  COUNCIL 

Notice  of  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the  Na¬ 
tional  Advisory  Neurological  Diseases  and 
Stroke  Council,  March  22,  23,  and  24, 
1973,  at  9  a.m.,  in  Conference  Room  10, 
Building  31-C,  National  Institutes  of 
Health.  Bethesda,  Md.  This  meeting  will 
be  open  to  the  public  on  March  22,  1973, 
from  9  a.m.  until  1:30  p.m.  and  on 
March  23,  1973,  from  3  pm.  until  the 
conclusion  of  the  meeting,  to  discuss  pro¬ 
gram  planning  and  program  accomplish¬ 
ments  and  closed  to  the  public  from  1:30 
pm.  on  March  2,  1973,  until  3  p.m.  on 
March  23,  1973,  to  review,  discuss,  and 
and  evaluate  and/or  rank  research  and 
training  grant  and  research  career  devel¬ 
opment  award  applications  in  accordance 
\i'ith  the  provisions  set  forth  in  section 
10(d)  of  Public  Law  92-463.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

1.  The  Institute  information  officer 
who  will  furnish  siunmarles  of  the  meet¬ 
ing  and  rosters  of  committee  members 
is:  Mrs.  Ruth  Dudley,  Building  31,  Room 
8A03,  phone:  496-5751. 

2.  The  executive  secretary  from  whom 
substantive  program  information  may  be 
obtained  is:  Dr.  Murray  Goldstein,  Room 
757,  Westwood  Building.  NIH,  phone: 
496-7705. 

Dated:  February  23,  1973. 

John  F.  Sherman, 
Deputy  Director, 
National  Institutes  of  Health. 

[PR  Doc.73-4160  FUed  8-6-73:8:45  ami 


NATIONAL  CANCER  ADVISORY  BOARD 
Notice  of  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of 
the  National  Cancer  Advisory  Board, 
March  26-28,  1973,  at  2  p.m..  National 
Institutes  of  Health,  Building  31.  Con¬ 
ference  Room  6.  This  meeting  will  be 
open  to  the  public  from  2  p.m.  to  5  p.m., 
March  26;  2  pm.  to  5  pm.,  March  27;  9 
a.m.  through  adjournment,  March  28,  to 
discuss  various  programs  within  the  In¬ 
stitute;  l.e.,  cancer  centers;  cancer  con¬ 
trol,  and  the  special  virus  cancer  pro¬ 
gram.  A  report  on  Criteria  for  Radiation 
Therapy  will  be  presented  on  Tuesday, 
March  27.  The  meeting  will  be  closed  to 
the  public  from  9  am.  to  12:30  p.m., 
March  27,  in  accordance  with  the  provi¬ 
sions  set  forth  in  section  552(b)  4  of  title 
5  United  States  Code,  and  section  10(d) 
of  Public  Law  92-463.  Attendance  by  the 
public  will  be  limited  to  space  available. 

Mr.  Frank  Karel,  Associate  Director  for 
Public  Affairs,  NCL  Building  31,  Room 
10A31,  National  Institutes  of  Health. 
Bethesda.  Md.  20014  (301-496-1911)  wiU 
furnish  summaries  of  the  open /closed 
meeting  and  roster  of  committee 
members. 


Dr.  James  A.  Peters,  Executive  Secre¬ 
tary,  NCI.  Building  31.  Room  11A05,  Na¬ 
tional  Institutes  of  Health,  Bethesda, 
Md.  20014  (301 — 496-6618)  will  provide 
substantive  program  information. 

Dated:  February  26, 1973. 

John  F.  Sherman, 
Deputy  Director, 
National  Institutes  of  Health. 

[FR  Doc.73-4163  FUed  3-5-73:8:45  am) 

NATIONAL  HEAD  AND  NECK  CANCER 
CADRE 

Notice  of  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Head  and  Neck  Cancer  Cadre, 
March  22-23,  1973,  from  9  a.m.  to  5  p.m. 
each  day  at  the  Holiday  Inn,  8200  Wis¬ 
consin  Avenue,  Bethesda,  MD,  Mont¬ 
gomery  Room,  niis  meeting  will  be  open 
to  the  public  to  discuss  the  state  of  the 
art  in  head  and  neck  cancer  research,  in¬ 
cluding  early  diagnosis  and  prevention, 
etiology,  treatment,  immtmology.  and 
pathology.  Attendance  by  the  public  will 
be  limited  to  space  available. 

Mr.  Prank  Karel,  Associate  Director  for 
Public  Affairs,  NCI,  Building  31,  Room 
10A31,  National  Institutes  of  Health,  Be¬ 
thesda,  Md.  20014  (301-496-1911)  will 
furnish  summaries  of  the  meeting  and 
roster  of  committee  members. 

Dr.  Diane  Fink,  Executive  Secretary, 
Westwood  Building,  Room  lOAll,  Na¬ 
tional  Institutes  of  Health,  Bethesda, 
Md.  20014  (301-496-7903)  will  provide 
substantive  program  information. 

Dated:  February  26,  1973. 

John  F.  Sherman, 
Deputy  Director, 
National  Institutes  of  Health. 

[FR  Doc.73-4169  FUed  3-5-73:8:46  am] 


TUMOR  VIRUS  DETECTION  WORKING 
GROUP 

Notice  of  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Tumor  Virus  Detection  Working  Group, 
March  12.  1973,  at  9  a.m..  National  In¬ 
stitutes  of  Health,  Building  31,  Confer¬ 
ence  Room  8.  This  meeting  will  be  open 
to  the  public  from  9  a.m.,  March  12, 1973, 
to  discuss  the  Working  Group’s  progress 
in  the  previous  5  months  and  closed  to 
the  public  from  9:30  a.m.,  March  12, 1973, 
in  accordance  with  the  provisions  set 
forth  in  section  552(G)  4  of  title  5  United 
States  Code  and  10(d)  of  Public  Law 
92-463.  Attendance  by  the  public  will  be 
limited  to  space  available. 

Mr.  Frank  Karel,  Associate  Director 
for  Public  Affairs,  NCI,  Building  31, 
Room  10A31,  National  Institutes  of 
Health.  Bethesda.  Md.  20014  (301-496- 
1911)  will  furnish  summaries  of  the 
open/closed  meeting  and  roster  of  com¬ 
mittee  members. 
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Dr.  Roy  F.  Kinard,  Executive  Secre¬ 
tary,  Building  37,  Room  1B18A,  National 
Institutes  of  Health,  Bethe^a,  Md. 
20014  (301 — 496-6135)  will  provide  sub¬ 
stantive  program  information. 

Dated:  February  26, 1973. 

John  F.  Sherman, 

Deputy  Director, 
National  Institutes  of  Health. 

[FR  Doc.73-4166  PUed  3-6-73;8;46  am] 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

APPLICATION  OF  AREA  NAVIGATION  IN 

THE  NATIONAL  AIRSPACE  SYSTEM 

Policy  Regarding  Implementation  of  Area 

Navigation  Concepts  Recommended  by 

Joint  FAA/Industry  Task  Force 

Notice  is  hereby  given  that  the  Fed¬ 
eral  Aviation  Administration  (FAA)  In¬ 
tends  to  clarify  the  potential  role  of  area 
navigation  In  the  National  Airspace 
System. 

As  a  result  of  a  joint  FAA/Industry 
Symposium  held  In  January  1972  where¬ 
in  area  navigation  capabilities  and  po¬ 
tentials  were  explored  In  depth,  conclu¬ 
sions  were  drawn  which  recommended 
the  FAA  assume  a  more  dynamic  leader¬ 
ship  role  and  provide  the  aviation  In¬ 
dustry  with  guidance  In  the  matter  of 
area  navigation  (RNAV)  applications. 
Consistent  with  the  tenor  of  the  sym¬ 
posium  a  Joint  FAA/Industry  User  Task 
Force  was  formed  to  provide  advice  to 
the  FAA  as  to  the  potential  use  of  area 
navigation  techniques  In  the  National 
Airspace  System.  The  guideline  under 
which  the  task  force  functioned  was 
simply  stated — “Determine  where  we  are, 
where  we  are  going,  how  we  get  there 
and  the  payoff.” 

The  deliberations  and  activity  of  the 
task  force  culminated  in  a  report  titled 
"Application  of  Area  Navigation  In  the 
National  Airspace  System”  and  was  pre¬ 
sented  to  the  FAA  for  consideration  and 
adoption.  In  addition  to  other  related 
issues  the  report  Includes  a  concept  of 
applied  RNAV  techniques  to  the  Air 
Traffic  Control  System  spanning  a  10- 
year  time  frame,  identification  of  prob¬ 
lem  areas  with  solutions,  suggested  mini¬ 
mum  equipment  operating  character¬ 
istics,  anticipated  benefits,  and  a  plan  of 
action  to  adopt  RNAV  as  the  prime 
method  of  navigation  in  the  National 
Airspace  Ssretem.  The  action  plan  pro¬ 
vides  a  framework  for  implementation 
actions  deemed  necessary  for  an  orderly 
development  and  transition  to  an  RNAV- 
based  system.  These  actions  would  re¬ 
quire,  in  addition  to  the  formulation  of 
new  methods  of  application  and  regula¬ 
tions,  extensive  investigative  efforts  to 
validate  the  conclusions  of  the  task  force 
and  support  system  implementation. 

The  FAA  appreciates  the  efforts  that 
.were  expended  by  the  task  force  in  the 
development  of  its  findings  and  recom¬ 
mendations.  However,  the  FAA  believes 
there  is  a  need  for  additional  inputs 
from  all  segments  of  the  aviation  com¬ 
munity  to  Insure  recognition  and  ade¬ 


quate  consideration  of  their  needs.  Ac- 
cordhigly,  prior  to  establishing  a  policy 
with  regards  to  how  the  agency  should 
pursue  the  matter  of  application  of  area 
navigation  In  the  national  airspace  sys¬ 
tem.  all  members  of  the  aviation  com- 
mimity  are  invited  to  provide  comments 
on  the  report  of  the  FAA/Industry 
RNAV  Task  Force. 

Any  interested  person  who  wishes  to 
express  his  views  or  comment  with  re¬ 
spect  to  this  report  may  do  so  by  sub¬ 
mitting  them  in  writing  to  the  Federal 
Avdatlon  Administration,  Air  Traffic 
Service,  Chief,  Automation  Division, 
AAT-500, 800  Independence  Avenue  SW., 
Washington,  DC  20591.  All  communica¬ 
tions  received  prior  to  May  31,  1973,  will 
be  considered  in  the  formulation  of  a 
final  i}olicy. 

This  notice  is  Issued  vmder  the  au¬ 
thority  of  sections  307(a)  and  312(a)  of 
the  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1348(a))  and  section  6(c)  of  the 
Department  of  Transportation  Act  (49 
U.S.C.  1655(c)). 

Issued  in  Washington,  D.C.,  on 
March  2,  1973. 

William  M.  Flener, 

Acting  Associate  Administrator 
for  Operations. 

[PR  Doc.73-4366  Piled  3-5-73:8:45  amj 


FLIGHT  SERVICE  STATION  AT 
UNALAKLEET,  ALASKA 

Notice  of  Conversion  to  Remote  Control 
Outlet 

Notice  is  given  that  on  March  1,  1973, 
the  Flight  Service  Station  at  Unalakleet, 
Alaska,  will  be  converted  from  a  manned 
Flight  Service  Station  to  a  full-time  Re¬ 
mote  Control  Outlet.  Services  to  the 
general  aviation  public,  formerly  pro¬ 
vided  by  this  office,  will  be  provided  by 
remote  control  from  the  Nome.  Alaska, 
Flight  Service  Station.  This  information 
will  be  reflected  in  the  FAA  Organiza¬ 
tion  Statement  the  next  time  it  Is  re¬ 
issued. 

(Sec.  313(a),  72  Stat.  752;  49  UR.C.  1364) 

Issued  in  Anchorage,  Alaska,  on  Feb¬ 
ruary  23, 1973. 

Quentin  S.  Taylor, 
Acting  Director,  Alaskan  Region. 

[PR  Doc.73-4182  Piled  3-5-73:8:45  am) 


National  Highway  Traffic  Safety 
Administration 

NATIONAL  MOTOR  VEHICLE  SAFETY 
ADVISORY  COUNCIL 

Notice  of  Pubiic  Meeting 
On  March  14-15,  1973,  the  National 
Motor  Vehicle  Safety  Advisory  CoimcU 
will  hold  open  meetings  in  the  DOT 
Headquarters  Building.  400  Seventh 
Street  SW.,  Washington,  DC.  The  Ad¬ 
visory  Council  is  comcKised  of  22  mem¬ 
bers,  a  majority  of  whom  are  representa¬ 
tives  of  the  general  public,  including 
representatives  of  State  and  local  gov¬ 
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ernments,  with  the  remainder  including 
representatives  of  motor  vehicle  manu¬ 
facturers,  motor  vehicle  equipment  man¬ 
ufacturers,  and  motor  vehicle  dealers. 
The  Secretary  of  Transportation  con¬ 
sults  with  the  Advisory  Council  on  motor 
vehicle  safety  standards  promulgated 
imder  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966  (15  U.S.C. 
1381  et  seq.). 

The  following  meetings,  subject  to  the 
approval  of  the  Secretary  of  Transpor¬ 
tation,  will  be  held  in  the  DOT  Head¬ 
quarters  Building,  Room  4238. 

The  Crashworthiness  Committee  of 
the  Coimcil  will  meet  from  1  p.m.  to 
5  p.m.  on  March  14,  1973,  with  the  fol¬ 
lowing  agenda: 

Accident  investigation  issues  and  problems. 

Retrofit  of  seatbelts. 

Clarification  of  NCUTLO  model  seatbelt 
law. 

Schoolbus  and  motorcycle  ESV’s. 

New  business. 

The  full  Advisory  Council  will  meet  in 
regular  session  from  9  a.m.  to  1  p.m.  on 
March  15  with  the  following  agenda: 

Status  report — airbag  fieet  test  program. 

Investigation  of  airbag  crashes. 

CouncU  travel  budget. 

Report  of  meeting  with  domestic  auto 
industry. 

Report  of  crashworthiness  committee. 

New  business. 

Puture  meetings. 

This  notice  is  given  pursuant  to  sec¬ 
tion  10(a)  (2)  of  Public  Law  92-463,  Fed¬ 
eral  Advisory  Committee  Act  (FACA)  ef¬ 
fective  January  5, 1973. 

For  further  information,  contact  Exe¬ 
cutive  Secretariat,  Boom  5215,  400  Sev¬ 
enth  Street  SW.,  Washington,  DC,  tele¬ 
phone  202 — 426-2872. 

Issued  on  February  28, 1973. 

Calvin  Burkhart, 
Executive  Secretary. 

[PR  Doc.73-4258  FUed  3-5-73;8:46  am] 


ATOMIC  ENERGY  COMMISSION 

[Dockets  Nos.  50-373, 60-374] 

COMMONWEALTH  EDISON  CO. 

Amended  Notice  of  Evidentiary  Hearing 

In  the  matter  of  Commonwealth  Edi¬ 
son,  Co.  (La  Salle  County  Nuclear  Power 
Station,  Units  1  and  2).  Dockets  Nos. 
50-373  and  50-374. 

Take  notice,  on  February  26,  1973,  by 
telegram  to  the  parties  and  by  press 
release,  the  evidentiary  hearing  on 
health  and  safety  issues  scheduled  by 
the  Board  for  February  28,  1973,  was 
postponed.  That  hearing  will  be  held  at 
the  Mars  Theater,  Main  Street,  Mar¬ 
seilles,  Ill.,  on  Tuesday,  March  20,  1973, 
commencing  at  10  a.m.,  local  time. 

The  public  is  invited  to  the  hearing 
and  limited  appearance  statements  will 
be  received  in  the  course  of  the  first 
day  of  the  hearing.  Oral  limited  appear¬ 
ance  statements  will  be  limited  to  5 
minutes  for  each  person.  Written  state¬ 
ments  in  place  of  or  supplementing  oral 
statements  will  be  accepted  by  the  Board 
if  submitted  at  the  time  provided  for 
limited  appearances. 
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Limited  appearance  statements  will 
also  be  recelv^  under  the  same  condi¬ 
tions  at  the  subsequent  evidentiary  hear¬ 
ing  on  environmental  Issues.  Limited 
appearance  statements  relating  to  either 
health  and  safety  or  environmental  is¬ 
sues  or  both  may  be  made  at  either 
hearing.  Since  the  parties  will  have 
technical  personnel,  knowledgeable  on 
health  and  safety  matters  present  at 
the  first  segment  of  the  hearing,  It  would 
be  more  beneficial  to  Individuals  who 
are  Interested  only  In  the  health  and 
safety  Issues  to  make  a  limited  appear¬ 
ance  on  March  20.  1973.  The  parties  will 
have  technical  personnel  knowledgeable 
on  environmental  matters  at  the  subse¬ 
quent  hearing  on  the  environmental  is¬ 
sues;  therefore  it  would  be  more  bene¬ 
ficial  to  Individuals  who  are  (mly 
interested  in  the  environmental  aspects 
to  make  a  limited  app>earance  at  that 
time.  No  individuals  will  be  permitted 
to  make  more  than  one  oral  limited  ap¬ 
pearance  statement. 

Issued  at  Washington,  D.C.,  this  28th 
day  of  February  1973. 

It  is  so  ordered. 

The  Atobuc  Safety  and  Licensing 
Board, 

Elizabeth  S.  Bowers, 

Chairman. 

[FR  Doc.73-4198  FUed  3-5-73:8:45  am] 


[Docket  No.  50-286] 

CONSOLIDATED  EDISON  CO.  OF 
NEW  YORK 

Notice  of  Hearing  on  Facility  Operating 
License 

Pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  the  Na¬ 
tional  Ekivironmental  Policy  Act  of  1969 
(NEPA),  and  the  regulations  in  Title 
10,  Code  of  Federal  Regulations,  Part 
50.  Licensing  of  Production  and  Utili¬ 
zation  Facilities,  and  Part  2.  rules  of 
practice,  notice  is  hereby  given  that, 
subject  to  conditions  set  forth  in  a 
memorandum  and  order  of  February  28, 
1973,  a  hearing  will  be  held  on  the  pres¬ 
surized  water  reactor  Identified  as  the 
Indian  Point  Nuclear  Generating  Unit 
No.  3  (the  facility)  of  the  applicant. 
Consolidated  Edison  Co.  of  New  York. 
The  hearing  to  consider  the  issuance  of 
an  operating  license  for  the  facility  will 
be  held  at  a  time  and  place  to  be  set 
in  the  future  by  the  Atomic  Safety  and 
Licensing  vicinity  of  the  facility  In 
Buchanan,  Westchester  County,  N.Y. 
Construction  of  the  facility  was  author¬ 
ized  by  Construction  Permit  No.  CTPR- 
62.  Issued  by  the  Atomic  Energy  Com¬ 
mission  on  August  13,  1969.  The  Instant 
facility  is  subject  to  the  provisions  of 
section  C.3  of  appendix  D  to  10  CFR 
Part  50.  which  sets  forth  procedures 
applicable  to  review  of  environmental 
considerations  for  production  and  utili¬ 
zation  facilities  for  which  construction 
permits  were  issued  prior  to  January  1, 
1970. 

The  Licensing  Board,  designated  by 
the  Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  consist  of 


Samuel  W.  Jensch,  Esq.  (chairman) ,  Dr. 
John  C.  Oeyer,  and  Mr.  R.  B.  Briggs.  Mr. 
Ernest  E.  Hill  has  been  designated  as  a 
technically  qualified  alternate,  and 
Max  D.  Psiglin,  Esq.,  has  been  designated 
as  an  alternate  qualified  In  the  conduct 
of  administrative  proceedings. 

A  Notice  of  Consideration  of  Issuance 
of  Facility  Operating  License  and  Notice 
of  Opportunity  for  Hearing  was  pub¬ 
lished  In  the  Federal  Register  on  Octo¬ 
ber  25,  1972  (37  FR  22816).  The  notice 
provided  that,  within  30  days  from  the 
date  of  publication,  any  person  whose 
interest  may  be  affected  by  the  proceed¬ 
ing  could  file  a  petition  for  leave  to  inter¬ 
vene  in  accordance  with  the  require¬ 
ments  of  10  cm  Part  2,  Rules  of  Prac¬ 
tice.  Petitions  for  leave  to  Intervene  were 
thereafter  filed  by  various  petlticmers, 
including  (1)  the  State  of  New  York;  (2) 
Hudsrni  River  Fishermen’s  Association 
(HRFA) ;  (3)  Save  Our  Stripers  (SOS) ; 
(4)  Cortlandt  Conservation  Association. 
Inc.  (CCA) ;  and  (5)  Mary  Hays  Welk. 
As  set  out  in  the  memorandum  and  order 
referred  to  above,  a  public  hearing  will 
be  held.  Petitioners  New  York,  HRFA, 
and  SOS  will  be  admitted  as  parties  to 
the  proceeding;  petitioners  CCA  and 
Weik  may  subsequently  be  admitted  as 
parties  or,  alternatively,  will  be  per¬ 
mitted  to  make  limited  appearances  pur¬ 
suant  to  10  CTR  2.715. 

A  prehearing  conference  or  confer¬ 
ences  will  be  held  by  the  Licensing 
Board,  at  a  date  and  place  to  be  set  by 
it,  to  consider  pertinent  matters  in  ac¬ 
cordance  with  the  Commission’s  rules  of 
practice.  The  date  and  place  of  the  hear¬ 
ing  will  be  set  by  the  Board  at  or  after 
the  prehearing  conference.  Notices  as  to 
the  dates  and  places  of  the  prehearing 
ccmference  and  the  hearing  will  be  pub¬ 
lished  in  the  Federal  Register.  The  spe¬ 
cific  issues  to  be  considered  at  the 
hearing  will  be  determined  by  the 
Licensing  Board. 

For  further  details  pertinent  to  the 
matters  imder  consideration,  see  the 
application  for  the  facility  operating 
license,  dated  December  4.  1970,  as 
amended,  and  the  Applicant’s  environ¬ 
mental  report,  dated  June  14,  1971,  as 
supplemented,  which  are  available  for 
public  inspection  at  the  Commission’s 
Public  Document  Room,  1717  H  Street 
NW..  Washington.  DC.  and  at  the  Hen¬ 
drick  Hudson  Free  Library,  31  Albany 
Post  Road,  Montrose,  NY.  As  they  become 
available,  the  following  documents  also 
will  be  available  at  the  above  locations: 
(1)  ’The  repKirt  of  the  Advisory  Commit¬ 
tee  on  Reactor  Safeguards  on  the  appli¬ 
cation  for  facility  operating  license;  (2) 
the  Commission’s  draft  detailed  state¬ 
ment  on  environmental  considerations 
pursuant  to  10  CFR  Part  50,  appendix  D; 

(3)  the  Commission’s  final  detailed  state¬ 
ment  on  environmental  consideration; 

(4)  the  safety  evaluation  prepared  by 
the  Directorate  of  Licensing;  (5)  the 
proposed  facility  operating  license;  and 
(6)  the  technical  specifications,  which 
will  be  attached  to  the  proposed  facility 
operating  license.  Copies  of  items  (1), 
(3),  (4),  and  (5)  may  also  be  obtained 
by  request  to  the  Deputy  Director  for 


Reactor  Projects,  Directorate  of  Licens¬ 
ing,  UJS.  Atmnlc  Energy  Commission, 
Washington,  D.C.  20545. 

Any  person  who  wishes  to  make  an 
oral  or  written  statement  in  this  pro¬ 
ceeding  but  who  has  not  filed  a  petition 
for  leave  to  intervene  as  noted  above, 
may  request  permission  to  make  a 
limited  appeairance  pursuant  to  the  pro¬ 
visions  of  10  CFR  2.715  of  the  Commis¬ 
sion’s  rules  of  practice.  Limited  appear¬ 
ances  will  be  permitted  at  the  time  of 
the  hearing  in  the  discretion  of  the  Li¬ 
censing  Board,  within  such  limits  and  on 
such  conditions  as  may  be  fixed  by  it. 
Persons  desiring  to  make  a  limited  ap¬ 
pearance  are  requested  to  Inform  the 
Secretary  of  the  Commission,  U.S.  Atomic 
Energy  C<xnmisslon,  Washington,  D.C. 
20545,  on  or  before  April  5.  1973.  A  iier- 
s(m  permitted  to  make  a  limited  appear¬ 
ance  does  not  become  a  party,  but  may 
state  his  position  and  raise  questions 
which  he  would  like  to  have  answered 
to  the  extent  that  the  questions  are 
within  the  scope  of  the  hearing  as  spec¬ 
ified  above.  A  member  of  the  public 
does  not  have  the  right  to  participate 
unless  he  has  been  granted  the  right  to 
Intervene  as  a  party  or  the  right  of 
limited  appearance. 

An  answer  to  this  notice,  pursuant  to 
the  provisions  of  10  C7FR  2.705  of  the 
Commission’s  rules  of  practice,  must  be 
filed  by  the  parties  to  this  proceeding 
(other  than  Uie  regulatory  staff)  on  or 
before  March  26, 1973. 

Papers  required  to  be  filed  in  this  pro¬ 
ceeding  may  be  filed  by  mall  or  telegram 
addressed  to  the  Secretary  of  the  Com- 
missl(xi,  UB.  Atomic  Energy  Commis¬ 
sion,  Washington,  D.C.  20545,  Attention: 
Chief,  Public  Proceedings  Branch,  or  may 
be  filed  by  delivery  to  the  Commissicm’s 
Public  Document  Room,  1717  H  Street 
NW.,  Washington.  DC. 

Pending  further  order  of  the  Licensing 
Board,  parties  are  required  to  file  pur¬ 
suant  to  the  provisions  of  10  CFR  2.708 
of  the  Ck>mmlssion’s  rules  of  practice,  an 
original  and  20  conformed  copies  of  each 
such  paper  with  the  Commission. 

Issued  at  Washington,  D.C.,  this  28th 
day  of  February  1973. 

It  is  so  ordered. 

The  Atomic  Safety  and 
Licensing  Board, 
Elizabeth  S.  Bowers, 

Chairman. 

[FR  Doc.73-4199  Filed  3-5-73;8:45  am] 


(Docket  Nos.  50-329;  50-330] 

CONSUMERS  POWER  CO. 

Notice  of  Oral  Argument 

In  the  matter  of  Consumers  Power  Co. 
(Midland  Plant.  Units  1  and  2)  Dockets 
Nos.  50-329  and  50-330. 

Notice  Is  hereby  given  that  the  oral 
argument  In  the  above-captioned  pro¬ 
ceeding,  which  was  previously  calendared 
for  ’Tuesday,  March  6,  19*73,  has  now 
been  rescheduled.  In  accordance  with  the 
Atomic  Safety  and  Licensing  Appeal 
Board’s  Order  of  February  28,  1973,  for 
Wednesday,  March  14,  1973,  at  10:30 
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ajn.  in  Room  309,  U.S.  Court  of  Claims, 
717  Madison  Place  NW,  Washington, 
DC  20005. 

Dated:  February  28, 1973. 

For  the  Atomic  Safety  and  Licenslrg 
Appeal  Board. 

Margaret  K  DuFlo, 
Secretary  to  the  Appeal  Board. 
[FR  Doc.73-4196  PUed  3-6-73:8:45  amj 


[Dockets  Nos.  50-869,  60-370] 

DUKE  POWER  CO. 

Issuance  of  Construction  Permits 

Notice  is  hereby  given  that,  pursuant 
to  Uie  Initial  decision  of  the  Atomic 
Safety  and  Licensing  Board,  the  Deputy 
Director  for  Reactor  Projects,  Direc¬ 
torate  of  Licensing,  has  issued  Construc¬ 
tion  Permits  Nos.  CPPR-83  and  CPPR- 
84  to  Duke  Power  Co.  for  construction  of 
two  pressurized  water  nuclear  reactors 
at  the  applicant’s  site  on  the  shore  of 
Lake  Norman,  in  Mecklenburg  Coimty, 
N.C.  The  reactors,  known  as  the  McGuire 
Nuclear  Station,  Units  1  and  2,  are  de¬ 
signed  for  initial  operation  at  3,411 
megawatts  (thermal). 

Copies  of  the  initial  decision  and  the 
construction  permits  are  on  file  in  the 
Commission’s  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC 
20545,  and  in  the  Public  Library  of  Char¬ 
lotte,  Mecklenburg  Coimty,  310  North 
Tryon  Street,  Charlotte,  NC  28208. 

Dated  at  Bethesda,  Md.,  this  28th  day 
of  February  1973. 

For  the  Atomic  Energy  Commission. 

D.  B.  Vassallo, 

Chief,  Pressurized  Water  Re¬ 
actors  Branch  No.  1.  Di¬ 
rectorate  of  Licensing. 

[PR  Doc.73-4221  PUed  3-6-73;8:45  am] 


[Docket  No.  50-331] 

IOWA  ELECTRIC  LIGHT  &  POWER  CO., 

ET  AL. 

Notice  of  Hearing 

In  the  matter  of  Iowa  Electric  Light  b 
Power  Co.,  Central  Iowa  Power  Coop¬ 
erative,  and  Com  Belt  Power  Cooperative 
(Duane  Arnold  Energy  Center),  Docket 
No.  50-331. 

Pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act) ,  and  the  reg¬ 
ulations  in  ’Title  10,  Code  of  Federal  Reg¬ 
ulations,  Part  50,  Licensing  of  Produc¬ 
tion  and  Utilization  Facilities  and  Part 
2,  Rules  of  Practice,  notice  is  hereby 
given  that  a  hearing  will  be  held  at  a 
time  and  place  to  be  set  in  the  future  by 
an  Atomic  Safety  and  Licensing  Board, 
to  begin  in  or  in  the  vicinity  of  Palo, 
Iowa;  in  Linn  County,  Iowa,  about  8 
miles  northwest  of  Cedar  Rapids,  Iowa. 
On  June  22,  1970,  construction  was  au¬ 
thorized  by  Construction  Permit  No. 
CPPR-70  for  a  boiling  water  nuclear  re¬ 
actor  at  steady-state  power  levels  not  to 
exceed  1,658  megawatts  thermal.  ’Die 
hearing  will  be  conducted  by  an  Atomic 
Safety  and  Licensing  Board  (Bdard) 


designated  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  consisting  of  Elizabeth  S.  Bowers, 
Esq.  (chairman) ;  Lester  Kombllth,  Jr., 
and  Dr.  William  E.  Martin.  Dr.  A.  Dixon 
Calllhan  has  been  designated  a  tech¬ 
nically  qualified  alternate,  and  Douglas 
V.  Rlgler,  Esq.,  has  been  designated  as  an 
alternate  qualified  in  the  conduct  of  ad¬ 
ministrative  proceedings. 

On  September  30,  1972,  a  Notice  of 
Hearing  Pursuant  to  10  CFR  Part  50,  ap¬ 
pendix  D,  Section  B;  Notice  of  Consid¬ 
eration  of  Issuance  of  Facility  Operat¬ 
ing  License  and  Opportunity  for  Hear¬ 
ing  in  the  above  matter  appeared  in  the 
Federal  Register  (37  FR  20584) .  'The  no¬ 
tice  advised  that,  within  30  days  from  the 
date  of  publication,  “any  person  whose 
Interest  may  be  affected  by  this  proceed¬ 
ing  may  file  a  petition  for  leave  to  inter¬ 
vene  (1)  with  respect  to  whether,  con¬ 
sidering  those  matters  covered  by  appen¬ 
dix  D  to  10  CFR  Part  50,  the  construction 
permit  should  be  continued,  modified, 
terminated,  or  appropriately  conditioned 
to  protect  environmental  matters;  and 
(2)  with  respect  to  the  issuance  of  the 
facility  operating  license.’’  Petitions  to 
intervene  were  filed  by  George  W.  Brown, 
Ph.  D.,  and  by  John  Laitner.  As  stated  in 
the  memorandum  and  order  on  this  mat¬ 
ter,  dated  February  27, 1973,  it  was  deter¬ 
mined  that  both  petitioners  must  be  de¬ 
nied.  Both  petitioners  were  invited  to 
make  limited  appearances  at  the  hearing. 

Since  there  are  no  issues  in  contro¬ 
versy  on  the  issuance  of  an  operating 
license,  except  for  the  following,  the 
hearing  will  be  limited  to  the  provisions 
of  section  B  of  appendix  D  to  10  CFR 
Part  50,  which  sets  forth  procedures  for 
environmental  review  of  certain  licenses 
to  construct  or  operate  production  or 
utilization  facilities  issued  in  the  period 
January  1,  1970,  to  September  9,  1971. 
’The  Board  will,  in  accordance  with  sec¬ 
tion  A.ll  of  said  appendix  D:  (a)  Deter¬ 
mine  whether  the  requirements  of  sec¬ 
tion  102(2)  (C)  and  (D)  of  NE3>A  and 
appendix  D  to  10  CTFR  Part  50  of  the 
Commission’s  regulations  have  been 
complied  with  in  this  proceeding;  (b)  in¬ 
dependently  consider  the  final  balance 
among  conflicting  factors  contained  in 
the  record  of  the  proceeding  with  a  view 
toward  determining  the  action  to  be 
taken;  and  (c)  determine,  after  weigh¬ 
ing  the  environmental,  economic,  techni¬ 
cal,  and  other  benefits  against  environ¬ 
mental  costs  and  considering  available 
alternatives,  whether  the  constyucticai 
permit  should  be  continued,  modified, 
terminated,  or  appropriately  conditioned 
to  protect  environmental  values. 

An  operating  license  would  be  issued 
only  after  appropriate  findings  are  made 
by  the  Director  of  Regulation  on  the  mat¬ 
ters  set  forth  below  (and  upon  compli¬ 
ance  with  the  applicable  provisions  of 
Appendix  D  to  10  CFR  Part  50  dealt  with 
above) : 

1.  Whether  construction  of  the  facility 
has  been  substantially  completed  in  con¬ 
formity  with  the  construction  permit  and 
the  application,  as  amended,  the  provi¬ 
sions  of  the  Act,  and  the  rules  and  regu¬ 
lations  of  the  Commission. 


2.  Whether  the  facility  will  operate  in 
conformity  with  the  application,  as 
amended,  the  provisions  of  the  Act,  and 
the  rules  and  regulations  of  the  Com¬ 
mission. 

3.  Whether  there  is  reasonable  assur¬ 
ance  (i)  that  the  activities  authorized  by 
the  operating  license  can  be  conducted 
without  endangering  the  health  and 
safety  of  the  public,  and  (ii)  that  such 
activities  will  be  conducted  in  compliance 
with  the  regulations  of  the  Commission. 

4.  Whether  the  applicant  is  technically 
and  financiaUy  qualified  to  engage  in  the 
activities  authorized  by  the  operating 
license  in  accordance  with  the  regula¬ 
tions  of  the  Commission. 

5.  Whether  the  applicable  provisions 
of  10  CFR  Part  140,  Financial  Protection 
Requirements  and  Indemnity  Agree¬ 
ments,  of  the  Commission’s  regulations 
have  been  satisfied. 

6.  Whether  the  issuance  of  the  license 
will  be  inimical  to  the  common  defense 
and  security  or  to  the  health  and  safety 
of  the  public. 

For  further  details  pertinent  to  the 
matters  under  consideration,  see  the  ap¬ 
plication  for  the  facility  operating  li¬ 
cense  docketed  May  8,  1972,  as  amended, 
and  the  Applicants’  Environmental  Re¬ 
port  dated  November  1971,  which  are 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
1717  H  Street  NW.,  Washii^ton,  DC, 
and  at  the  Reference  Service,  Cedar 
Rapids  Public  Library,  426  Third  Avenue 
SE.,  Cedar  Rapids,  LA  52401.  As  they  be¬ 
come  available,  the  following  documents 
also  will  be  available  at  the  above  loca¬ 
tions;  (1)  The  report  of  the  Advisory 
Committee  on  Reactor  Safeguards  on  the 
application  for  facility  operating  license; 
(2)  the  Commission’s  draft  detailed 
statement  on  environmental  considera¬ 
tions  pursuant  to  10  CFR  Part  50,  ap¬ 
pendix  D;  (3)  the  Commission’s  final 
detail  statement  on  environmental  con¬ 
siderations;  (4)  the  safety  evaluation 
prepared  by  the  Directorate  of  Licensing; 
(5)  the  proposed  facility  operating  li¬ 
cense;  and  (6)  the  proposed  technical 
specifications,  which  will  be  attached  to 
the  proposed  facility  operating  license. 
Copies  of  items  (3).  (4).  and  (5)  may  be 
obtained  by  request  to  Deputy  Director 
for  Reactor  Projects,  Directorate  of  Li¬ 
censing,  U.S.  Atomic  Energy  Commis¬ 
sion,  Washington,  D.C.  20545. 

With  respect  to  this  proceeding  con¬ 
cerning  continuation,  modification,  ter¬ 
mination  or  conditioning  the  construc¬ 
tion  permit,  the  Commission  will  delegate 
to  the  Atomic  Safety  and  Licensing  Ap¬ 
peal  Board  the  authority  and  the  review 
function  which  would  otherwise  be  exer¬ 
cised  and  performed  by  the  Commission. 
The  Commission  will  establish  the  Ap¬ 
peal  Board  pursuant  to  10  CFR  2.785  and 
will  make  the  delegation  pursuant  to  sub- 
paragraph  (a)(1)  of  that  section.  ’The 
Appeal  Board  will  be  composed  of  a 
Chairman,  and  two  other  members  to  be 
designated  by  the  Commission.  Notice  as 
to  the  membership  of  the  Appeal  Board 
will  be  published  in  the  Federal  Register. 
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Issued  at  Washington,  D.C.,  this  27th 
day  of  February  1973. 

It  is  so  ordered. 

Thk  Atomic  Safety  and 
Licensing  Board, 

Elizabeth  S.  Bowers, 

Chairman. 

IFR  Doc.73-4197  Piled  3-5-73:8:45  am] 


[Docket  No.  50-20] 

MASSACHUSETTS  INSTITUTE  OF 
TECHNOLOGY 

Notice  of  Proposed  Issuance  of 
Construction  Permit 

The  Atomic  Energy  Commission  (the 
Commission)  is  considering  the  issuance 
of  a  construction  permit  and  subse¬ 
quently  an  amended  facility  operating 
license  to  the  Massachusetts  Institute 
of  Technology  (MIT)  in  Cambridge, 
Mass.  Since  1958,  MTT  has  been  author¬ 
ized  by  the  Commission  (under  Facility 
License  No.  R-37)  to  operate  a  heavy 
water-moderated  and  cooled  reactor  on 
its  campus  for  research  and  develop¬ 
ment,  and  medical  therapy  purposes.  In 
October  1965,  the  CiMiunission  amended 
the  license  to  authorize  MIT  to  operate 
the  reaetor  at  5  megawatts  (thermal). 

The  proposed  permit  would  authorize 
MIT  to  make  modifications  to  convert 
the  reactor  to  a  light  water-cooled  heavy 
water  refiected  reactor.  The  proposed 
amended  license  subsequently  would 
authorize  operation  of  the  mo^fied  re¬ 
actor  at  its  presently  licensed  power 
level  of  5  megawatts  (thermal)  and  an 
increase  from  17.5  kilograms  to  45  kilo¬ 
grams  in  the  quantity  of  contained  ura¬ 
nium  235  that  MIT  is  authorized  to 
receive,  possess  and  use  in  connection 
with  op>eration  of  the  modified  reactor, 
in  accordance  with  MIT’s  application 
dated  November  18,  1970,  as  amended. 

The  Commission  has  found  that  MIT’s 
application  dated  November  18, 1970,  and 
amendments  thereto  dated  January  4, 

1971,  July  12, 1971,  May  12, 1972,  July  19, 

1972,  August  11,  1972,  August  17,  1972, 
November  29,  1972,  December  18,  1972, 
and  January  12,  1973,  comply  with  the 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  regulations  publi^ed  in  10 
CFR  Ch.  I.  Prior  to  issuance  of  the  pro¬ 
posed  construction  permit,  the  Commis¬ 
sion  will  have  made  the  remainder  of 
the  findings  required  by  the  Act  and  the 
Commission’s  regulations  which  are  set 
forth  in  the  proposed  permit. 

Upon  completion  of  the  modifications 
to  the  reactor  in  compliance  with  the 
terms  and  conditions  of  the  construc¬ 
tion  permit  and  the  application,  as 
amended,  and  In  the  absence  of  good 
cause  to  the  contrary,  the  Commission 
will  issue  to  MIT  (without  prior  notice) 
an  amended  Class  104  a.  and  c.  facility 
license  authorizing  operation  of  the  re¬ 
actor  at  power  levels  up  to  5  megawatts 
(thermal)  since  the  application  is  com¬ 
plete  enough  to  permit  evaluation  of  the 
safety  of  the  operation  of  the  modified 
facility  in  the  manner  and  location  pro¬ 


posed.  Prior  to  the  issuance  of  the  li¬ 
cense,  the  facility  will  be  inspected  by  a 
representative  of  the  Cmnmission  to  de¬ 
termine  whether  it  has  been  modified 
in  accordance  with  the  application  and 
the  provlsicms  of  the  ccxistruction  per¬ 
mit.  The  amended  operating  license  will 
not  be  issued  until  the  Commission  makes 
the  findings  required  by  the  Act  and  the 
Commission’s  regulations  which  are  set 
forth  in  the  proposed  amended  license, 
and  concludes  that  the  issuance  of  the 
amended  license  will  not  be  inimical  to 
the  common  defense  and  security  or  to 
the  health  and  safety  of  the  public. 

On  or  before  April  5,  1973,  the  appli¬ 
cant  may  file  a  request  for  a  hearing 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  may  file  a 
petition  for  leave  to  intervene.  Requests 
for  a  hearing  and  petitions  to  intervene 
shall  be  filed  in  accordance  with  the 
CommlssicMi’s  rules  of  practice  in  10 
CFR  Part  2.  If  a  request  for  a  hearing 
or  a  petition  for  leave  to  intervene  is 
filed  within  the  time  prescribed  in  this 
notice,  the  Commission  will  issue  a  no¬ 
tice  of  hearing  or  an  appropriate  order. 

For  further  details  with  respect  to 
these  actions,  see  (1)  the  application  by 
MIT  dated  November  18,  1970,  and 
amendments  thereto,  (2)  the  proposed 
construction  permit,  (3)  proposed 
amended  facility  license,  and  (4)  the 
Commission’s  related  Safety  Evaluation, 
all  of  which  are  available  for  public  in¬ 
spection  at  the  Commission’s  Public  Doc¬ 
ument  Room  at  1717  H  Street  NW., 
Washington,  DC.  A  copy  of  each  of  items 
(2),  (3),  and  (4)  may  be  obtained  upon 
request  sent  to  the  U.S.  Atomic  Energy 
Commission,  Washington,  D.C.  20545,  At¬ 
tention.  Deputy  Director  for  Reactor 
Projects,  Directorate  of  Licensing.  Prior 
to  IssuEuice  of  the  amended  facility  oper¬ 
ating  license,  to  the  proposed  Technical 
Specifications  for  Facility  Operating  Li¬ 
cense  No.  Rr-37  will  be  made  available  in 
the  above  Public  Document  Room. 

Dated  at  Bethesda,  Md.,  this  23d  day 
of  February  1973. 

For  the  Atomic  Energy  Commission. 

Robert  J.  Schemel, 
Acting  Assistant  Director  lor 
Operating  Reactors,  Direc¬ 
torate  of  Licensing. 

[PR  Doc.73-4194  Piled  3-6-73:8:45  am] 


CIVIL  AERONAUTICS  BOARD 

(Docket  No.  24944] 

SOUTH  AFRICAN  AIRWAYS 
Notice  of  Hearing 

In  the  matter  of  South  African  Air¬ 
ways,  foreign  air  carrier  permit  amend¬ 
ment,  Johannesburg-Sal  Island-Las 
Palmas-New  York. 

Notice  is  hereby  given,  pursuant  to  the 
Federal  Aviation  Act  of  1958,  as  amended, 
that  hearing  in  the  above-entitled  pro¬ 
ceeding  will  be  held  on  April  9,  1973,  at 
10  a.m.  (local  time)  in  Room  911,  Uni¬ 
versal  Building,  1825  Connecticut  Avenue 


NW.,  Washington.  DC,  before  Adminis¬ 
trative  Law  Judge  Ross  I.  Newmann. 

For  details  of  the  issues  involved  in 
this  proceeding,  interested  persons  are 
referred  to  the  Prehearing  Conference 
Report  served  on  February  23,  1973,  and 
other  documents  which  are  in  the  docket 
of  this  proceeding  on  file  in  the  Docket 
Section  of  the  Civil  Aeronautics  Board. 

Dated  at  Washington,  D.C.,  Febru¬ 
ary  28,  1973.  • 

[seal]  Ross  I.  Newmann, 

Administrative  Law  Judge. 

[PTl  Doc.73-4264  Filed  3-6-73:8:46  am] 

CIVIL  SERVICE  COMMISSION 

DEPARTMENT  OF  DEFENSE 

Grant  of  Authority  To  Make  Noncareer 
Executive  Assignment 

Under  authority  of  S  9.20  of  Civil 
Service  Rule  IX  (5  CFR  9.20),  the  Cfivll 
Service  Commission  authorizes  the  De¬ 
partment  of  Defense  to  fill  by  non¬ 
career  executive  assignment  in  the  ex¬ 
cepted  service  the  position  of  Special 
Assistant  to  the  Deputy  Assistant  Secre¬ 
tary  (Reserve  Affairs),  OfSce  of  the 
Secretary  of  Defense. 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  James  C.  Spry, 

Executive  Assistant  to  the 
Commissioners. 

[FR  Doc.73-4228  Filed  3-5-73;8:46  am] 

DEPARTMENT  OF  THE  INTERIOR 

Grant  of  Authority  To  Make  Noncareer 
Executive  Assignment 

Under  authority  of  S  9.20  of  Civil 
Service  Rule  IX  (5  CFR  9.20),  the  Civil 
Service  Commission  authorizes  the  De¬ 
partment  of  the  Interior  to  fiU  by  non¬ 
career  executive  assignment  in  the  ex¬ 
cepted  service  the  position  of  Legislative 
Counsel  and  Director,  Office  of  Legisla¬ 
tion,  Office  of  the  Secretary. 

United  States  Civil  Serv¬ 
ice  COMICISSION, 

[seal]  James  C.  Spry, 

Executive  Assistant  to  the 
Commissioners. 

[FR  Doc.73-4230  Filed  3-6-73:8:45  am] 

DEPARTMENT  OF  THE  INTERIOR 

Revocation  of  Authority  To  Make 
Noncareer  Executive  Assignment 

Under  authority  of  S  9.20  of  Civil  Serv¬ 
ice  Rule  IX  (5  CFR  9.20) ,  the  ClvU  Serv¬ 
ice  Cmnmisslon  revokes  ^e  authority  of 
the  Departm^t  of  the  Interior  to  fill  by 
noncareer  executive  assignment  in  the 
accepted  service  the  position  of  Director 
of  Ekxinomic  Development,  Bureau  of 
Indian  Affairs. 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  James  C.  Spry, 

Executive  Assistant  to  the 
Commissioners. 

(FR  Doc.73-4234  Filed  3-6-73:8:46  am] 


FEDERAL  REGISTER,  VOL.  38,  NO.  43 — TUESDAY,  MARCH  6,  1973 


NOTICES 


6097 


DEPARTMENT  OF  THE  INTERIOR 

Revocation  of  Authority  To  Make 
Noncareer  Executive  Assignment 

Under  authority  of  S  0.20  of  Civil  Serv¬ 
ice  Rule  IX  (5  CFR  9.20) .  the  Civil  Serv¬ 
ice  Commission  revokes  the  authority  of 
the  Department  of  the  Interior  to  fill  by 
noncareer  executive  assignment  In  the 
excepted  service  the  ixisltlon  of  Deputy 
Commissioner,  Bureau  of  Indian  Affairs. 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  James  C.  Spry, 

Executive  Assistant  to  the 
Commissioners. 

[FR  Doc.73-4233  Piled  3-6-73;8;45  am] 


DEPARTMENT  OF  THE  INTERIOR 

Revocation  of  Authority  To  Make 
Noncareer  Executive  Assignment 

Under  authority  of  $  9.20  of  Civil  Serv¬ 
ice  Rule  IX  (5  CFR  9.20) ,  the  Civil  Serv¬ 
ice  Commlssicm  revokes  the  authority  of 
the  Department  of  the  Interior  to  fill  by 
noncareer  executive  assignment  in  the 
excepted  service  the  position  of  Assistant 
to  the  Secretary,  OflBce  of  the  Secretary. 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  James  C.  Spry, 

Executive  Assistant  to  the 
Commissioners. 
[PR  Doc.73-4229  Filed  3-6-73:8:45  am] 


FEDERAL  POWER  COMMISSION 

Grant  of  Authority  To  Make  a  Noncareer 
Executive  Assignment 

Under  authority  of  §  9.20  of  Civil  Serv¬ 
ice  Rule  IX  (5  CFTl  9.20) ,  the  Civil  Serv¬ 
ice  Commission  authorizes  the  Federal 
Power  Commission  to  fill  by  noncareer 
executive  assignment  in  the  excepted 
service  the  position  of  Assistant  to  the 
Chairman,  Commissioners  and  Offices, 
Office  of  the  Chairman. 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  James  C.  Spry, 

Executive  Assistant  to  the 
Commissioners. 
]FR  Doc.73-4226  PUed  3-5-73;8:45  am] 


OCCUPATIONAL  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Grant  of  Authority  To  Make  a  Noncareer 
Executive  Assignment 

Under  authority  of  §  9.20  of  Civil 
Service  Rule  IX  (5  CFR  9.20),  the  Civil 
Service  Commission  authorizes  the  Oc¬ 
cupational  Safety  and  Health  Review 
Commission  to  fill  by  noncareer  execu¬ 
tive  assignment  in  the  excepted  service 
the  position  of  Executive  Director. 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  James  C.  Spry, 

Executive  Assistant  to  the 

Commissioners. 

[FR  Doc.73-4227  Filed  3-6-73:8:45  am] 


OFFICE  OF  ECONOMIC  OPPORTUNITY 

Grant  of  Authority  To  Make  a  Noncareer 
Executive  Assignment 

Under  authority  of  S  9.20  of  Civil 
Service  Rule  IX  (5  CFR  9.20),  the  Civil 
Service  Conunission  authorizes  the  C^ce 
of  Economic  Opportunity  to  fill  by  non¬ 
career  executive  assignment  in  the  ex¬ 
cepted  service  the  position  of  Associate 
Director  for  Economic  Development,  Of¬ 
fice  of  the  Associate  Director,  Office  of 
Economic  Development. 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  James  C.  Spry, 

Executive  Assistant  to  the 
Commissioners. 

[PR  Doc.73-4232  Piled  3-6-73:8:45  am] 


OFFICE  OF  ECONOMIC  OPPORTUNITY 

Revocation  of  Authority  To  Make  a 
Noncareer  Executive  Assignment 

Under  authority  of  S  9.20  of  Civil  Serv¬ 
ice  Rule  IX  (5  CFR  9.20),  the  Civil 
Service  Commission  revokes  the  author¬ 
ity  of  the  Office  of  Economic  Opportunity 
to  fill  by  noncareer  executive  assignment 
in  the  excepted  service  the  position  of 
Chief,  Economic  Development  Division, 
Office  of  Program  Development. 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  James  C.  Spry, 

Executive  Assistant 
to  the  Commissioners. 
[FR  Doc.73-4231  Filed  3-6-73:8:45  am] 

COMMITTEE  FOR  THE  IMPLEMEN¬ 
TATION  OF  TEXTILE  AGREEMENTS 

CERTAIN  WOOL  AND  MAN  MADE  HBER 
TEXTILE  PRODUCTS  PRODUCED  OR 
MANUFACTURED  IN  HONG  KONG 

Entry  or  Withdrawal  From  Warehouse  for 
Consumption 

March  1,  1973. 

The  purpose  of  this  notice  is  to  advise 
that  since  hand-made  caipets,  rugs  and 
floor  coverings  of  man-made  fiber  and 
wool  are  excluded  from  the  coverage  of 
the  United  States-Hong  Kong  Bilateral 
Wool  and  Man-Made  Fiber  Textile 
Agreement  of  January  6, 1972,  shipments 
of  such  carpets,  rugs  and  floor  coverings, 
produced  or  manufactured  in  Hong 
Kong,  from  Hong  Kong  do  not  require 
a  visa  for  entry  for  consumption  or  with¬ 
drawal  from  warehouse  for  consumption 
in  the  United  States. 

Arthur  Garel, 

Acting  Chairman,  Committee 
for  the  Implementation  of 
Textile  Agreements. 

Commissioner  of  CtrsroMs, 

Department  of  the  Treasury, 

Washington,  D.C.  20229. 

March  1,  1973. 

Dear  Mr.  Commissioner:  Pursuant  to 
paragraph  2  of  the  bilateral  United  States- 
Hong  Kong  Wool  and  Man-Made  Fiber  Tex¬ 
tile  Agreement  of  January  6,  1972,  a  Hong 
Kong  textile  visa  is  not  required  for  hand¬ 
made  (handwoven,  band-knotted,  or  hand- 


inserted  with  a  band-held  tool)  carpets,  rugs 
and  floor  coverings  made  of  man-made  flber 
and  wool. 

This  letter  will  be  published  In  the  Federal 
Register. 

Sincerely, 

Arthur  Garel, 

Acting  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements  and  Director,  Office 
of  Textiles. 

[PR  Doc.73-4268  FUed  3-5-73:8:45  am] 


CERTAIN  COTTON  TEXTILES  AND  COT¬ 
TON,  WOOL,  AND  MANMADE  FIBER 

TEXTILE  PRODUCTS  FROM  HONG  KONG 

Entry  or  Withdrawal  From  Warehouse  for 
Consumption 

March  2, 1973. 

This  notice  advises  that  the  Hong 
Kong  textile  visa  will  no  longer  be  re¬ 
quired  for  the  entry  for  consumption  or 
the  withdrawal  from  warehouse  for  con¬ 
sumption  of  commercial  shipments  of 
textile  products  from  Hong  Kong  valued 
at  $250  or  less. 

Arthur  Garel, 

Acting  Chairman,  Committee 
for  the  Implementation  of 
Textiles. 

Committee  for  the  Implementation  of 
Textile  Agreements 

Commissioner  of  Customs, 

Department  of  the  Treasury, 

Washington,  D.C.  20226. 

March  2, 1973. 

Dear  Mr.  Commissioner:  This  letter 
amends,  but  does  not  cancel,  the  directive  of 
January  3,  1973,  which  established  an  ex¬ 
port  visa  requirement  for  the  entry  Into  the 
United  States  for  consumption  and  with¬ 
drawal  from  warehouse  for  consumption  of 
cotton,  wool  and  manmade  fiber  textiles  and 
textile  products,  produced  or  manufactured 
In  Hong  Kong. 

Under  the  provisions  of  the  bilateral  Cot¬ 
ton  TextUe  Agreement  of  December  17,  1970, 
as  amended,  and  the  bilateral  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of  January  6, 
1972,  between  the  Governments  of  the  United 
States  and  Hong  Hong,  and  In  accordance 
with  the  procedures  of  Executive  Order  11651 
of  March  3,  1972,  effective  as  soon  as  possi¬ 
ble  and  until  further  notice,  the  directive 
of  January  3,  1973,  Is  amended  by  adding 
after  the  second  paragraph  the  following 
sentence : 

“These  visa  requirements  will  not  be  appli¬ 
cable  to  commercial  shipments  of  textiles 
and  textUe  products  valued  at  8250  or  less.” 

The  actions  taken  with  respect  to  the 
Government  of  Hong  Kong  and  with  respect 
to  Imports  of  cotton,  wool,  and  manmade 
flber  textiles  and  textile  products  from  Hong 
Kong,  have  been  determined  by  the  Com¬ 
mittee  for  the  Implementation  of  Textile 
Agreements  to  involve  foreign  affairs  func¬ 
tions  of  the  United  States.  Therefore,  the 
directions  to  the  Commissioner  of  Customs 
being  necessary  to  the  Implementation  0(f 
such  action,  fall  within  the  foreign  affairs 
exception  to  the  rule  making  provisions  of 
5  UH.C.  553.  This  letter  will  be  published  in 
the  Federal  Register. 

Sincerely, 

ARTHxm  Garel, 

Acting  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements. 

[FR  Doc,  73-4419  Filed  3-6-73;  10:19  am] 
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COMMISSION  ON  CIVIL  RIGHTS 

VIRGINIA  ADVISORY  COMMITTEE 

Notice  of  Open  Meeting 

Notice  is  hereby  givMi,  pursuant  to  the 
provisions  of  the  rules  and  regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Virginia 
State  Advisory  Committee  will  con¬ 
vene  at  12  noon  on  March  6,  1973,  at 
1407  14th  Street  NW^  Washington,  DC 
20005.  This  meeting  shall  be  oc>en  to  the 
public  and  the  press. 

The  purp>oses  of  this  meeting  shall  be 
to  finalize  plans  for  investigation  of  the 
selection  of  judges  in  the  State  of  Vir¬ 
ginia.  and  to  discuss  discrimination  in 
employment  in  the  Virginia  courts. 

This  meeting  will  be  conducted  pur¬ 
suant  to  rules  and  regulations  of  the 
Commission. 

Dated  at  Washington,  D.C.,  February 
26,  1973. 

Isaiah  T.  Creswell,  Jr., 
Advisory  Committee 
Management  Officer. 

(FR  Doc.73-4357  PUed  3-5-73:8:45  am] 

DELAWARE  STATE  ADVISORY 
COMMITTEE 

Notice  of  Open  Meeting 

Notice  Is  hereby  given,  pursuant  to  the 
provisions  of  the  rules  and  regulations 
of  the  U.S.  Commission  cm  Civil  Rights, 
that  a  meeting  of  the  Delaware  State 
Advisory  Committee  will  convene  at  12 
noon,  on  March  9,  1973,  at  the  YWCA 
at  908  King  Street,  Wilmington,  DE 
19801.  This  meeting  ihall  be  open  to  the 
public  and  the  press. 

The.  purpose  of  this  meeting  shall  be 
to  review  the  current  developments  of 
the  committee’s  prism  study. 

This  meeting  will  be  conducted  pur¬ 
suit  to  the  rules  and  regulations  of  the 
Commission. 

Dated  at  Washington,  D.C.,  Febru¬ 
ary  26, 1973. 

Isaiah  T.  Creswell,  Jr., 
Advisory  Committee 
Management  Officer. 

(FR  Doc.73-4358  PUed  3-6-73;8:46  am] 

MISSISSIPPI  STATE  ADVISORY 
COMMITTEE 

Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  rules  and  regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Mississippi  State 
Advisory  Committee  will  cmvene  at  12 
nom  on  March  14,  1973,  at  the  Hotel 
Heidelberg  (Parlor  B).  1316  Capitol 
Street,  Jackson,  MS  39201.  This  meeting 
shall  be  open  to  the  public  and  the  press. 

The  piirposes  of  this  meeting  shall  be 
to  discuss  budget  and  program  planning 
for  fiscal  year  1974,  and  consider  recom¬ 
mendations  for  prospective  State  com¬ 
mittee  members. 

This  meeting  will  be  conducted  pur¬ 
suant  to  the  rules  and  regulations  of  the 
Commission. 


Dated  at  Washington.  D.C.,  Febru¬ 
ary  22, 1973. 

Isaiah  T.  Creswell,  Jr., 
Advisory  Committee 
Management  03cer. 
[PR  Doc.73-435e  Piled  3-5-73;8:46  am] 


MISSOURI  STATE  ADVISORY  COMMITTEE 
Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  rules  and  regulations  of 
the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Missouri  State  Ad¬ 
visory  Committee  will  convene  at  8:30 
a.m.  on  March  9,  1973,  in  Room  148,  601 
East  12  Street,  Kansas  City,  MO  64152. 
This  meeting  shall  be  open  to  the  public. 

The  purpose  of  this  meeting  shall  be  to 
collect  information  concerning  legal  de¬ 
velopments  constituting  a  denial  of  the 
equal  protection  of  the  laws  under  the 
Constitution  because  of  race,  color,  re¬ 
ligion,  sex,  or  national  origin  which  per¬ 
tain  to  housing  problems  in  Kansas  City, 
Mo.;  to  appraise  denials  of  equal  pro¬ 
tection  of  the  laws  under  the  Constitu¬ 
tion  because  of  race,  color,  religion,  sex. 
or  national  origin  as  these  pertain  to 
housing  problems  in  Kansas  City,  Mo.; 
and  to  disseminate  information  with  re¬ 
spect  to  denials  of  the  equal  protection  of 
the  laws  because  of  race,  color,  religion, 
sex,  or  national  origin  with  respect  to 
housing  problems  in  Kansas  City,  Mo.; 
and  to  related  areas. 

This  meeting  will  be  conducted  pur¬ 
suant  to  the  rules  and  regulations  of 
the  Commission. 

Dated  at  Washington,  D.C.,  February 
22,  1973. 

Isaiah  T.  Creswell,  Jr., 

Advisory  Committee 
Management  Officer. 

(PR  Doc.73-4360  Piled  3-5-73:8:46  am] 


NORTH  CAROLINA  STATE  ADVISORY 
COMMITTEE 

Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  rules  and  regulations  of 
the  n.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  North  Carolina 
State  Advisory  Committee  will  convene 
at  1  p.m.  on  March  8,  1973,  at  the  PuUen 
Memorial  Baptist  Church.  Hillsborough 
Street  and  Cox  Avenue,  Raleigh,  NC 
27605.  This  meeting  shall  be  open  to  the 
public  and  the  press. 

The  purpose  of  this  meeting  shall  be  to 
finalize  plans  for  the  North  Carolina 
committee’s  prison  project. 

This  meeting  will  be  conducted  pur¬ 
suant  to  rules  and  regulations  of  the 
Commission. 

Dated  at  Washington,  D.C.,  Febru¬ 
ary  23, 1973. 

Isaiah  T.  Creswell,  Jr., 

Advisory  Committee 
Management  Officer. 

(PR  Doc.73-4361  Piled  3-6-73:8:46  am] 


WISCONSIN  STATE  ADVISORY  COMMITTEE 
Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and  regula¬ 
tions  of  the  U.S.  Commission  on  Civil 
Rights,  that  a  meeting  of  the  Wisconsin 
State  Advisory  Committee  will  convene 
at  1:30  p.m.  on  March  7. 1973,  at  the  Hall 
of  Presidents,  424  East  Wisconsin  Ave¬ 
nue,  Milwaukee,,  WI  53202.  This  meeting 
shall  be  open  to  the  public  and  the  press. 

The  purposes  of  this  meeting  shall  be 
to  (1)  plan  followup  strategy  in  connec¬ 
tion  with  the  Implementation  of  the  com- 
mitee’s  report.  Police  Isolation  and 
Community  Needs:  Milwaukee;  (2)  plan 
followup  strategy  in  connection  with  the 
implementation  of  the  committee’s  report 
on  The  Black  Student  in  the  Wisconsin 
State  Universities  System;  and  (3)  revise 
plans  for  the  committee’s  project  on  the 
administration  of  justice  with  special 
attenticHi  to  the  problems  of  the  Ameri¬ 
can  Indian  in  Wisconsin. 

This  meeting  will  be  conducted  pur¬ 
suant  to  the  rules  and  regulations  of  the 
Commission. 

Dated  at  Washington,  D.C.,  February 
28,  1973. 

Isaiah  T.  Creswell,  Jr., 
Advisory  Committee 
Management  Officer. 

[PR  Doc.73-4362  PUed  3-6-73:8:46  am] 

COST  OF  LIVING  COUNCIL 

(Cost  of  Living  Council  Order  No.  20] 

CONSTRUCTION  INDUSTRY 
STABILIZATION  COMMITTEE 

Delegation  of  Authority 

Pursuant  to  the  authority  vested  in  me 
by  Executive  Order  11695,  it  is  hereby 
ordered  as  foUows: 

1.  In  addition  to  the  authority  dele¬ 
gated  by  Cost  of  Living  Council  Order  No. 
16,  the  Construction  Industry  Stabiliza¬ 
tion  Committee  is  hereby  authorized  to 
review  and  issue  determinations,  in  ac¬ 
cordance  with  the  procedures  established 
pursuant  to  Executive  Order  11695  and 
Cost  of  Living  Council  Order  No.  16,  with 
respect  to  any  wage  or  salary  Increase 
pursuant  to  any  collective  bargaining 
agreement  which  is  within  the  terms  of 
S  130.72(b)  of  the  Council’s  regulations 
(6  CFR  130.72(b)). 

2.  In  accordance  with  the  procedures 
set  forth  in  Executive  Order  11695  and 
Cost  of  Living  Council  Order  No.  16, 
the  parties  to  any  collective  bargaining 
agreement  which  is  within  the  terms  of 
S  130.72(b)  shall  promptly  submit  such 
agreement  to  the  appropriate  craft  dis¬ 
pute  board,  or,  where  there  is  no  appro¬ 
priate  craft  dispute  board,  directly  to  the 
Construction  Industry  Stabilization 
Committee. 

3.  This  order  shall  be  effective  Janu¬ 
ary  11, 1973. 

Issued  in  Washington.  D.C.,  on  Febru¬ 
ary  28,  1973. 

George  P.  Shultz, 
Chairman,  Cost  of  Living  Council. 

[PR  Doc.73-4212  Piled  3-6-73:8:46  am] 
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TERMINATION  OF  THE  PAY  BOARD  AND 
PRICE  COMMISSION 

Announcement  of  Effective  Date 

In  accordance  with  section  10(a)  of 
Executive  Order  No.  11695.  which  pro¬ 
vided  that  the  Pay  Board  and  Price 
Ccaiunissiwi  are  abolished  effective  not 
more  than  90  days  from  the  date  of  that 
order  or  such  earlier  date  as  the  Chair¬ 
man  of  the  Cost  of  Living  Coimcil  may 
designate,  I  do  hereby  designate  March  1, 
1973,  as  the  effective  date  on  which  the 
Pay  Board  and  Price  Commission  are 
terminated. 

An  orderly  transfer  of  stabilization 
functions  has  been  accomplished  and 
all  outstanding  matters  have  be^  dis¬ 
posed  of  or  transferred  to  the  Cost  of 
Living  (Toimcil.  Consequently,  effective 
March  1,1973: 

1.  All  delegations  of  economic  stabi¬ 
lization  functions  to  the  Pay  Board  and 
Price  Commission  not  previously  revoked, 
and  all  redelegatitms  issued  thereunder, 
are  terminated  without  prejudice  to  ac¬ 
tions  taken  thereimder.  All  economic 
stabilization  functions  will  be  performed 
by  the  Cost  of  Living  Coimcil  as  provided 
by  Executive  Order  No.  11695  and  in 
accordance  with  Cost  of  Living  Council 
regulations,  rulings,  orders  (including 
delegations  to  the  Commissioner  of  In¬ 
ternal  Revenue  and  the  C(»istruction  In¬ 
dustry  Stabilization  Committee),  and 
other  appropriate  public  issiiances. 

2.  All  decisions  and  orders  of  the  Pay 
Board  and  Price  Commission,  or  their 
delegates.  Issued  prior  to  Mar<^  1,  1973, 
shall,  subject  to  such  modifications  as 
the  Cost  of  Living  Coimcil  may  make 
from  time  to  time,  operate  according  to 
their  terms  and  continue  in  full  force 
and  effect. 

3.  All  regulati(His,  rulings,  and  orders 
of  the  Pay  Board  and  Price  Commission 
which  were  in  effect  on  January  10. 1973, 
shall  continue  in  full  force  and  effect 
to  the  extent  provided  by  Executive 
Order  No.  11695  and  Cost  of  Living 
Coimcil  regulations,  rulings,  orders,  and 
other  appropriate  public  Issuances. 

4.  All  records.  Including  reports,  cases, 
and  requests  for  information,  property, 
personnel,  and  funds  relating  to  the  Pay 
Board  and  Price  Commlsslim  and  not 
previously  transferred  to  the  Cost  of 
Living  Couiudl,  are  transferred  to  the 
Cost  of  Living  Council. 

George  P.  Schultz, 
Chairman,  Cost  of  Living  Council. 

March  1, 1973. 

[FR  Doc.73-4406  Filed  3-6-73;8:46  am] 

FEDERAL  MARITIME  COMMISSION 

BOARD  OF  TRUSTEES  OF  THE  GALVESTON 

WHARVES  AND  LYKES  BROS.  STEAM¬ 
SHIP  COMPANY,  INC. 

Notice  of  Agreement  Filed 

Notice  is  hereby  given  that  the  follow¬ 
ing  agreement  has  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  lapping  Act.  1916,  as 
amended  (39  Stat.  733,  75  Stat.  763,  46 
U.S.C.814). 


Interested  parties  may  inspect  and  ob¬ 
tain  a  copy  of  the  agreement  at  the 
Washington  office  of  the  Federal  Mari¬ 
time  Commission.  1405  I  Street  NW., 
Room  1015,  or  may  inspect  the  agree¬ 
ment  at  the  field  offices  located  at  New 
York,  N.Y..  New  Orleans,  La.,  and  San 
Francisco,  Calif.  Comments  on  such 
agreements.  Including  requests  for  a 
hearing,  may  be  submitted  to  tlte  Secre¬ 
tary,  Federal  Maritime  Commission, 
Washington,  D.C.  20573,  on  or  before 
March  16,  1973.  Any  person  desiring  a 
hearing  on  the  proposed  agreement  shall 
provide  a  clear  and  concise  statement  of 
the  matters  upon  which  they  desire  to 
adduce  evidence.  An  allegation  of  dis¬ 
crimination  or  unfairness  shall  be  ac¬ 
companied  by  a  statement  describing  the 
discrimination  or  unfairness  with  par¬ 
ticularity.  If  a  violation  of  the  Act  or 
detriment  to  the  commerce  of  the  United 
States  is  alleged,  the  statement  shall  set 
forth  with  particularity  the  acts  and 
circumstances  said  to  constitute  such  vio¬ 
lation  or  detriment  to  commerce. 

A  copy  of  any  such  statement  should 
also  be  forwarded  to  the  party  filing  the 
agreement  (as  Indicated  hereinafter) 
and  the  statement  should  indicate  that 
this  has  been  done. 

Notice  of  agreement  filed  by : 

Mr.  Carl  S.  Parker,  Jr.,  Galveston  Wharves, 

802  Rosenberg,  Post  Office  Box  328,  Galves¬ 
ton,  TX  77660. 

Agreement  No.  T-2521-1.  between  the 
Board  of  Trustees  of  the  Galveston 
Wharves  (Galveston)  and  Lykes  Bros. 
Steamship  Company,  Inc.  (Lykes) , 
amends  the  basic  agreement  between  the 
parties  which  is  a  3-year  lease  providing 
for  first  call  on  berth  privileges  for 
Lykes’  Seabee  barges  at  a  covered  barge 
loading,  unloading,  and  Interchange  ter¬ 
minal.  The  purpose  of  the  modification 
is  to  change  the  rate  for  using  the 
bridge  crane  at  the  facility  from  $27.50 
per  hour  straight  time  and  $40  per  hour 
overtime  (in  both  instances  manned  by 
Galveston  personnel)  to  $21  per  hour 
unmanned,  straight  time  or  overtime. 

Dated:  February  28, 1973. 

By  order  of  the  Federal  Maritime  Com¬ 
mission. 

Francis  C.  Hurnet, 

•  Secretary. 

[PR  Doc.73-4241  Filed  3-6-73;8:46  am] 

BRAZIL/U.S.  ATLANTIC  AND  GULF 
NORTHBOUND  POOLING  AGREEMENTS 

Notice  of  Agreements  Filed 

Notice  is  hereby  given  that  the  fol¬ 
lowing  agreements  have  been  filed  with 
the  Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916,  as 
amended  (39  Stat.  733,  75  Stat.  763,  46 
U.S.C.  814) . 

Interested  parties  may  inspect  and  ob¬ 
tain  a  copy  of  the  agreements  at  the 
Washington  office  of  the  Federal  Mari¬ 
time  Conunission,  1405  I  Street  NW., 
Room  1015,  or  may  Inspect  the  agree¬ 
ments  at  the  field  offices  located  at  New 


York,  N.Y.,  New  Orleans,  La.,  and  San 
Francisco,  Calif.  Comments  on  such 
agreements,  including  requests  for  hear¬ 
ing,  may  be  submitted  to  the  Secretary, 
Federal  Maritime  Commission,  Washing¬ 
ton,  D.C.  20573,  on  or  before  March  26, 
1973.  Any  person  desiring  a  hearing  on 
the  proposed  agreements  shall  provide  a 
clear  and  concise  statement  of  the  mat¬ 
ters  upon  which  they  desire  to  adduce 
evidence.  An  all^ation  of  discrimination 
or  unfairness  shall  be  accompanied  by  a 
statement  describing  the  discrimination 
or  unfairness  with  particularity.  If  a 
violation  of  the  Act  or  detriment  to  the 
commerce  of  the  United  States  is  alleged, 
the  statement  shall  set  forth  with  par¬ 
ticularity  the  acts  and  circumstances 
said  to  constitute  such  violation  or  detri¬ 
ment  to  commerce. 

A  copy  of  any  such  statement  should 
also  be  forwarded  to  the  party  filing  the 
agreements  (as  indicated  hereinafter) 
and  the  statement  should  indicate  that 
this  has  been  done. 

Notice  of  agreements  filed  by: 

Frank  R.  A.  Levler,  Executive  Administrator, 

Inter-American  Freight  Conference,  Av. 

Rio  Branco,  166-27®,  Andar-Grupos  2707/ 

2711,  Rio  de  Janeiro,  Brazil. 

Agreements  Nos.  10027-1  and  10029-1 
amend  Article  9(b)  of  each  of  their  ap¬ 
proved  pooling  agreements  by  canceling 
therefrom  the  words  “or  elsewhere”  so 
that  the  pool  accounting  and  resultant 
settlement  of  pool  payment  shall  be  pre¬ 
pared  by  an  independent  accounting 
company  located  in  Rio  de  Janeiro,  only. 

Dated:  February  26,  1973. 

By  order  of  the  Federal  Martime  Com¬ 
mission. 

Francis  C.  Hurney. 

Secretary. 

[PR  Doc.73-4242  Filed  3-5-73; 8: 45  am] 

CANTON  CO.  OF  BALTIMORE,  ET  AL. 

Notice  of  Agreement  Filed 

Notice  is  hereby  given  that  the  follow¬ 
ing  agreement  has  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act.  1916,  as 
amended  (39  Stat.  733,  75  Stat.  763,  46 
U.S.C.814). 

Interested  parties  may  inspect  and  ob¬ 
tain  a  copy  of  the  agreement  at  the 
Washington  office  of  the  Federal  Mari¬ 
time  Commission,  1405  I  Street  NW., 
Room  1015;  or  may  Inspect  the  agree¬ 
ment  at  the  field  offices  located  at  New 
York,  N.Y.,  New  Orleans,  La.,  and  San 
Francisco,  Calif.  Comments  on  such 
agreements,  including  requests  for  hear¬ 
ing,  may  be  submitted  to  the  Secretary, 
Federal  Maritime  Commission,  Wash¬ 
ington,  D.C.  20573,  on  or  before  March  26, 
1973.  Any  person  desiring  a  hearing  on 
the  proposed  agreement  shall  provide  a 
clear  and  concise  statement  of  the  mat¬ 
ters  upon  which  they  desire  to  adduce 
evidence.  An  allegation  of  discrimination 
or  imfairness  shall  be  accompanied  by 
a  statement  describing  the  discrimina¬ 
tion  or  unfairness  with  particularity.  If  a 
violation  of  the  Act  or  detriment  to  the 
commerce  of  the  United  States  is  alleged, 
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the  statement  shall  set  forth  with  par¬ 
ticularity  the  acts  and  circumstances  said 
to  ccmstitute  such  violation  or  detrimmt 
to  commerce. 

A  copy  of  any  such  statement  should 
also  be  forwarded  to  the  party  filing  the 
agreement  (as  Indicated  hereinafter) 
and  the  statement  should  Indicate  that 
this  has  been  done. 

Notice  of  agreement  filed  by: 

Raymond  S.  Clark.  President,  Canton  Co.  ot' 

Baltimore,  300  Water  Street,  Baltimore,  IdD 

21203. 

Agreement  No.  T-2745,  between  Can¬ 
ton  Co.  of  Baltimore,  Canton  Railroad 
Co.,  The  Cottman  Co.  (Lessor),  and 
Transamerican  Trailer  Transport,  Inc., 
provides  for  the  2-year  lease  (with  re¬ 
newal  options)  to  TIT'  of  Pier  No.  10  and 
two  parcels  of  Improved  Inland  area  at 
Baltimore,  Md.,  for  use  as  a  waterfront 
shipping  terminal,  trucking,  and  rail 
freight  handling  and  forwarding  ter¬ 
minal  and  uses  Incidental  thereto.  As 
compensation.  Lessor  is  to  receive  $243,- 
000  annually  in  Ueu  of  tariff  charges  plus 
the  construction  costs  of  improvements 
made  to  the  premises  under  the 
agreement. 

Dated:  February  28.  1973. 

By  order  of  the  Federal  Maritime  Com¬ 
mission. 

Feancis  C.  Hurney, 
Secretary. 

[PR  DOC.73-424S  FUed  3-5-73;8:4S  am] 

EUROPE  CANADA  LAKE  LINE 
Notice  of  Agreement  Filed 

Notice  Is  hereby  given  that  the  follow¬ 
ing  agre^nent  has  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916,  as 
amended  (39  Stat.  733,  75  Stat.  763,  46 
U.S.C.  814) . 

Interested  parties  may  Inspect  and  ob¬ 
tain  a  copy  of  the  agre^ent  at  the 
Washington  office  of  the  Federal  Mari¬ 
time  Commission,  1405  I  Street  NW„ 
Room  1015;  or  may  Inspect  the  agree¬ 
ment  at  the  field  offices  located  at  New 
York,  N.Y.,  New  Orleans,  La.,  and  San 
Francisco,  Calif.  Comments  on  such 
agreements  including  requests  for  hear¬ 
ing,  may  be  submitted  to  the  Secretary, 
Federal  Maritime  Commission,  Wash¬ 
ington,  D.C.  20573,  on  or  before  March  16, 
1973.  Any  person  desiring  a  hearing 
on  the  proposed  agreement  shall  provide 
a  clear  and  concise  statement  of  the 
matters  upon  which  they  desire  to  ad¬ 
duce  evidence.  An  allegation  of  discrimi¬ 
nation  or  unfairness  shall  be  accompa¬ 
nied  by  a  statement  describing  the 
discrimination  or  unfairness  with  partic¬ 
ularity.  If  a  violation  of  the  Act  or 
detriment  to  the  commerce  of  the  United 
States  Is  alleged,  the  statement  shall  set 
forth  with  particularity  the  acts  and  cir¬ 
cumstances  said  to  constitute  such  viola¬ 
tion  or  detriment  to  commerce. 

A  copy  of  any  such  statement  should 
also  be  forwarded  to  the  party  filing  the 
agreement  (as  Indicated  hereinafter) 
and  the  statement  should  Indicate  that 
this  has  been  done. 


Notice  of  agreement  filed  by: 

F.  J.  Barry,  General  Traffic  Department, 

United  States  Navlgatloii  Co.,  Inc.,  17  Bat¬ 
tery  Place,  New  York,  NY  10004. 

Agreement  No.  9912-2  modifies  the 
basic  agreement  of  the  above-named 
Joint  service  to  reflect  the  withdrawal 
of  one  of  Its  members,  Poseidon 
Schiffahrt  Gesellschaft  Mlt  Beschraenk- 
ter.  As  a  result  It  provides  for  the  new 
allocation  of  tonnage  and  division  of  mu¬ 
tually  Incurred  expenses  between  the  re¬ 
maining  members,  Hapag-Lloyd  Aktl- 
engeseUschaft  and  Ernst  Russ. 

Dated:  February  28, 1973. 

By  order  of  the  Federal  Maritime 
Commission. 

Francis  C.  Hurney, 
Secretary. 

[FR  Doc.73-4244  Filed  3-5-73:8:46  am] 

SAN  FRANCISCO  PORT  COMMISSION 

AND  AMERICAN  PRESIDENT  LINES 

Notice  of  Agreements  FHed 

Notice  Is  hereby  given  that  the  follow¬ 
ing  agreements  have  been  flled  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916,  as 
amended  (39  Stat.  733,  75  Stat.  763,  46 
U.S.C.  814) . 

Interested  parties  may  inspect  and 
obtain  a  copy  of  the  agreements  at  the 
Washington  office  of  the  Federal  Mari¬ 
time  Commission,  1405  I  Street  NW., 
Room  1015;  or  may  Inspect  the  agree¬ 
ments  at  the  fl^  offices  located  at  New 
York,  N.Y.,  New  Orleans,  La.,  and  San 
Francisco.  Calif.  Ccmiments  on  such 
agreements.  Including  requests  for  hear¬ 
ing,  may  be  submitted  to  the  Secretary, 
Federal  Maritime  Commission,  Washing¬ 
ton,  D.C.  20573,  on  or  before  March  26. 
1973.  Any  person  desiring  a  hearing  on 
the  proposed  agreements  shall  provide  a 
clear  and  concise  statement  of  the  mat¬ 
ters  upon  which  they  desire  to  adduce 
evidence.  An  allegation  of  discrimina¬ 
tion  or  unfairness  shall  be  accompanied 
by  a  statement  describing  the  dlscrlmlna- 
tlcm  or  unfairness  with  pcurtlculaiity.  If  a 
violation  of  the  Act  or  detriment  to  the 
commerce  of  the  United  States  Is  al¬ 
leged,  the  statement  shall  set  forth  with 
particularity  the  acts  and  circumstances 
said  to  (xmstltute  such  violation  or  detri¬ 
ment  to  commerce. 

A  copy  of  any  such  statement  should 
also  be  forwarded  to  the  party  flllng  the 
agreements  (as  Indicated  hereinafter) 
and  the  statement  should  Indicate  that 
this  has  been  done. 

Notice  of  agreement  flled  by: 

Mr.  Richard  A  Bobier,  Port  of  San  Francisco, 

Ferry  Building,  San  nancisco,  CA  94111. 

Agreement  No.  T-2743,  between  the 
San  Francisco  Port  Commission  (Port) 
and  American  President  Lines,  Ltd. 
( APL) ,  Is  a  license.  und«r  which  the  P(M*t 
will  provide  APL  with  a  containership 
terminal  at  Pier  94  East,  San  Francisco, 
CA.  The  facility  will  Include  (a)  35  acres 
for  shlpside,  container  yard,  gate,  con¬ 
tainer  freight  station,  and  other  support 
services;  (b)  two  berths  consisting  of  a 


minimum  of  1,550  lineal  feet;  (c)  two 
container  cranes;  and  (d)  a  container 
freight  station,  maintenance,  and  r^alr 
facility,  transit  shed,  administration 
building,  and  other  ancillary  facilities. 
APL  occupancy  of  the  facility  under  the 
license  will  be  for  a  term  ending  January 
1,  1980,  subject  to  revocation  by  the  Port 
on  30  days’  notice.  As  compensation,  the 
Port  Is  to  receive  all  tariff  charges  appli¬ 
cable  to  APL’s  operations  In  connection 
with  the  facility,  plus  27^4  cents  per 
square  foot  per  month  for  area  used  in 
the  Administration  Building.  The  agree¬ 
ment  provides  for  an  option,  however, 
under  which  APL  may  pay  the  Port  an 
annual  minimum  of  $975,000  for  the 
rl£^ts  under  the  license  and  15,000  square 
feet  of  the  Administration  Building.  Any 
tariff  receipts  over  the  minimum  will 
be  divided  equally  up  to  the  amount  of 
$1,200,000  annually  at  which  point  APL 
will  retain  all  tariff  charges. 

Dated:  February  27,  1973. 

By  order  of  the  PMeral  Maritime 
Commission. 

Francis  C.  Hurney, 
Secretary. 

[FR  Doc.73-4245  Filed  3-5-73:8:46  am] 

[Independent  Ocean  Freight  Forwarder 
License  No.  190] 

W.  R.  KEATING  &  CO.,  INC. 

Order  of  Revocation  Regarding  Independent 
Ocean  Freight  Forwarder  License 

On  February  16,  1973,  W.  R.  Keating 
&  Co..  Inc.,  90  Broad  Street,  New  York. 
NY  10004,  voluntarily  surrendered  Its  In¬ 
dependent  Ocean  Freight  Forwarder 
License  No.  190  for  revocation. 

By  virtue  of  authority  vested  in  me  by 
the  Federal  Maritime  Commission  as  set 
forth  In  Manual  of  Orders,  Commission 
Order  No.  1  (revised)  section  7.04(f) 
dated  May  1. 1972) ; 

It  is  ordered.  That  Indeiiendent  Ocean 
Freight  Forwarder  License  No.  190  of 
W.  R.  Keating  &  Co.,  Inc.,  be  and  Is  here¬ 
by  revoked  effective  February  16,  1973, 
without  prejudice  to  reapply  for  a  license 
at  a  later  date. 

It  is  further  ordered.  That  a  w^y  of 
this  order  be  published  In  the  Federaz. 
Register  and  served  upon  W.  R.  Keating 
&  Co.,  Inc. 

Aaron  W.  Reese, 
Managing  Director. 

[FR  Doc.73-4246  Filed  3-5-73;8:46  am] 


INACTIVE  TARIFFS 
Notice  of  Intent  To  Cancel 

The  domestic  offshore  flies  of  the  Fed¬ 
eral  Maritime  Commission  contain  sev¬ 
eral  tariffs  which  have  for  a  period  of 
time  been  classified  as  inactive  either 
due  to  the  absence  of  any  tariff  changes 
for  a  period  of  1  year  or  longer  or  be¬ 
cause  the  Commission’s  staff  has  been 
imable  to  correspond  with  the  tariff  fliers 
or  because  the  Commission’s  staff  has 
been  advised  that  the  tariff  fliers  no 
longer  offer  a  common-carrier  service. 
The  following  carriers.  Including  their 
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last  known  address,  fall  into  the  “inactive 
tariff”  category. 

B  &  R  Tug  and  Barge,  Inc.,  400  Norton  Build¬ 
ing,  Seattle.  Wash.  08104. 

Berger  Transportation  Co.,  Ames  Terminal, 
Seattle,  Wash. 

Boyer  Towing,  Inc.,  Box  443,  Ketchikan,  AK 
90901. 

Brito  Shipping  Corp.,  43-45  Throop  Avenue, 
Brooklyn,  NY  11206. 

Capitol  Transportation,  Inc.,  General  Post 
Office  Box  3008,  San  Juan,  PR  00936. 

Carlbe  Shipping,  Inc.,  1134  Broadway,  Brook¬ 
lyn,  NY. 

Carlb  Star  Line,  Inc.,  617  Parque  Street, 
Santurce,  PR  00909. 

Chasqul  Moving  A  Storage,  Inc.,  911  Long- 
wood  Avenue,  Bronx,  NY  10469. 

Cymeon  Barge  Lines,  Inc.,  233  Broadway, 
New  York,  NY  10007. 

Felix  Moving  Co.,  687  East  168th  Street, 
Bronx,  NY  10472. 

Figueroa  Deliveries  &  Moving,  1813  Southern 
Boulevard,  Bronx,  NY  10460. 

Golden  Arrow  Hydrofoil  Corp.,  20  Evergreen 
Place,  East  Orange,  NJ  07018. 

Gulf  Alaska  Shipping  Corp.,  610  Bank  of  the 
Southwest  Building,  Houston,  Tex.  79102. 
Hawaii  Container  Service,  330  Cypress  Street, 
Oakland.  CA  94607. 

Hawaiian  Freight  Service,  Inc.,  Bush  Termi¬ 
nal  Building  57,  Brooklyn,  NY. 

Hawaiian  Pacific  Line,  Inc.,  625  Market 
Street,  San  Francisco,  CA. 

Hawaiian  Water  Transportation  Corp.,  1025 
Ala  Moana  Boulevard,  Honolulu,  HI. 
Isbrandtsen  Steamship  Co.,  a  division  of 
American  Export  Lines,  Inc.,  26  Broadway, 
New  York,  NY  10004. 

Kahanlc  Trucking  Co.,'  10923  South  Painter 
Avenue,  Sante  Fe  Springs,  CA  90670. 

Kay  Transport  Co.,  Inc.,  Box  9606,  Baltimore, 
MD  21237. 

Los  Hermanitos  Shipping  Co.,  Inc.,  43-45 
Throop  Avenue,  Brooklyn,  NY  11206. 

Lykes  Bros.  Steamship  Co.,  Inc.,  Post  Office 
Box  63068,  New  Orleans,  LA  70160. 

Major  Van  Lines,  Inc.,  601  Ocenan  Avenue, 
Jersey  City,  NJ  07306. 

P.  D.  M.,  Inc.,  811  Traction,  Los  Angeles,  CA 
90013. 

Pan  American  Express,  2612  West  Division 
Street,  Chicago,  IL  60622. 

Pope  &  Talbot,  Inc.,  1  Bush  Street,  San 
Francisco,  CA  94105. 

Rico  Shipping  Co.,  1997  Third  Avenue,  New 
York,  NY. 

Roho  Enterprises,  Inc.,  10837  Northeast 
Second  Place,  Bellevue,  WA  98004. 

Signal  Terminals,  Inc.,  1645  Daisy  Avenue, 
Long  Beach,  CA  90803. 

States  Marine-Isthmian  Agency,  Inc.,  Post 
Office  Box  1540,  Stamford,  CT  06904. 
Transoceanic  Navigation  Co.,  Post  Office  Box 
7614,  Honolulu,  HI  96821. 

Virgin  Islands  Hydrolines,  Inc.,  Post  Office 
Box  639,  St.  Thomas,  VI  00801. 

Weeks  Moving  &  Storage  Corp.,  56  Maple 
Avenue,  Rockville  Centre,  NY  11570. 
K-Presso  Parcel  Service,  Inc.,  796  Southern 
Boulevard,  Bronx,  NY  10455. 

Inactive  tariffs  reflect  inaccuracte  in¬ 
formation  to  the  shipping  public  and 
serve  no  useful  purpose  in  the  Commis- 
sicai’s  flies.  Further,  Rule  18(g)  of  Tariff 
Circular  No.  3,  as  amended  (46  CPR 
S31.18(g)),  requires  the  cancellation  of 
inactive  tariffs;  and,  accordingly,  the 
Commission  proposes  to  cancel  these 
tariffs  in  the  absence  of  a  showing  of 
good  cause  as  to  why  they  should  not  be 
cancelled. 

Now.  therefore  it  is  ordered,  Hiat  the 
above  carriers  advise  the  Director,  Bu¬ 
reau  of  Compliance  at  1405 1  Street  NW., 


Washington,  DC  20573,  in  writing  on  or 
before  April  5,  1973,  of  any  reasons  why 
the  Commission  should  not  cancel  in¬ 
active  tariffs. 

It  is  further  ordered.  That  a  copy  of 
this  order  be  sent  by  registered  mail  to 
the  last  known  address  of  the  carriers 
listed  herein; 

It  is  further  ordered.  That  the  tariffs 
of  all  carriers  named  herein  not  re¬ 
sponding  to  this  order  be,  and  they  are 
in  such  event  hereby  cancelled; 

It  is  further  ordered.  That  this  notice 
be  published  in  the  Federal  Register 
and  a  copy  thereof  filed  with  any  tariff 
cancelled  piHsuant  to  this  notice. 

By  the  Commission  pursuant  to  au¬ 
thority  delegated  by  section  7.15  of  Com¬ 
mission  Order  No.  1  (Revised)  dated 
September  29, 1970. 

Francis  C.  Hurney, 
Secretary. 

[FR  Doc.73-4247  Filed  3-5-73:8:45  amj 


(Docket  No.  73-7;  Agreement  No.  T-2719J 

PORT  OF  HOUSTON  AUTHORITY  AND 
LOUIS  DREYFUS  CORP. 

Order  of  Investigation  and  Hearing 

On  December  27,  1972,  an  agreement, 
whereby  the  Port  of  Houston  Authority 
(PHA)  will  lease  the  grain  elevator  facil¬ 
ities  at  Houston,  Tex.,  for  a  period  of  10 
years  to  Louis  Dreyfus  Corp.  (Dreyfus), 
was  filed  with  the  Commission  for:  (1) 
Determination  as  to  the  applicability  of 
section  15  of  the  Shipping  Act,  1916 
(Act) ;  or  (2)  approval  pursuant  to  the 
provisiims  of  section  15  of  the  Act.  The 
agreement,  designated  Agreement  T- 
2719,  was  noticed  in  the  Federal  Regis¬ 
ter  on  January  5, 1973,  and  protests  were 
filed  by  the  West  Gulf  Maritime  Asso¬ 
ciation  (WGMA),  the  International 
Longshoremen’s  A^ociation,  South  At¬ 
lantic  and  Gulf  Coast  District  (ILA), 
and  Cook  Industries,  Inc.  (Cook) . 

The  lease  provides  that  Dreyfus  will 
operate  the  grain  elevator  facilities, 
which  were  constructed  with  public 
funds  and  operated  by  PHA  as  the  only 
public  grain  elevator  in  the  Port  of 
Houston,  for  its  exclusive  use.  If,  in 
Dreyfus’  sole  discretiwi,  the  entire  facil¬ 
ity  is  not  required  for  Dreyfus’  use,  then 
others  may  use  the  excess  capacity. 
Moreover,  the  lease  will  grant  to  Drey¬ 
fus  the  prior  right  to  use  the  berths  and 
berthing  facilities  in  conjunction  with 
the  leased  premises,  will  grant  to  Dreyfus 
the  imabridged  right  to  establish  rules 
and  regulations  governing  the  operation 
of  the  grain  elevator  and  the  use  of  the 
berths  and  berthing  facilities,  and  pro¬ 
vides  that  Dreyfus  will  not  be  required 
to  hire  PHA  employees  or  to  assume  any 
employee  agreement  that  preexisted  the 
lease. 

In  ccHisideration  for  these  provisions, 
Dreyfus  will  pay  a  rental  fee  of  $1,006,000 
per  annum,  will  make  any  Improvements 
necessary  to  bring  the  elevator  facilities 
into  compliance  with  all  “laws,  regula¬ 
tions,  rules,  or  orders  of  duly  consti¬ 
tuted  governmental  bodies  or  agencies 
with  •  •  •  authority  over  emissions  or 
discharges  which  affect  or  may  affect  the 


environment”,  and  with  the  Occupa¬ 
tional  Safety  and  Health  Act  of  1970. 

Finally,  the  agreement  is  subject  to  a 
prior  lease  of  a  portion  of  the  facilities 
to  the  I.  S.  Joseph  Co.  (Joseph),  which 
is  detailed  in  the  Commission’s  order  to 
show  cause  issued  this  date. 

’The  ILA  has  been  staflRng  and  man¬ 
ning  the  elevator  facilities  at  Houston 
under  contracts  governing  wage  rates, 
hours,  and  conditions  of  employment 
which  are  consistent  with  the  same 
paid  other  HA  employees  at  the  Port  of 
Houston. 

Since  Dreyfus  is  not  bound  by  any 
labor  agreements  preexisting  the  lease, 
and  PHA  will  discharge  or  transfer  its 
present  employees,  the  HA  claims  that 
substandard  wages,  hours,  and  conditions 
of  employment  will  probably  prevail  at 
the  elevator  if  the  agreement  is  ap¬ 
proved.  Such  a  situation  allegedly  will 
jeopardize  the  position  of  the  HA  at 
other  private  elevators  in  the  Port  of 
Houston  and  will  be  contrary  to  the  best 
interests  of  the  United  States.  Moreover, 
the  decreased  flow  of  grain  which  the 
HA  claims  will  necessarily  result  from 
the  reduction  of  many  users  of  the  ele¬ 
vator  to  one,  will  require  fewer  ILA  em¬ 
ployees,  and  therefore,  will  be  contrary 
to  the  best  interests  of  the  United  States, 
and  detrimental  to  the  free  flow  of 
commerce. 

The  members  of  WGMA  are  engaged 
in  the  operation,  handling,  and  stevedor¬ 
ing  of  vessels  in  the  foreign  commerce 
into  and  out  of  Houston.  Its  objections  to 
approval  of  the  agreement  are:  (1)  ’That 
the  elevator  facilities  were  constructed 
with  public  funds,  heretofore  served  the 
public  on  a  nondiscrlmlnatory  basis,  and 
under  the  agreement,  will  be  turned  over 
to  a  private  concern  for  its  own  use  with 
no  public  control  over  its  operations; 
(2)  that  it  is  unfair  and  discriminatory 
to  grant  Dreyfus  preferential  use  of  two 
of  Houston’s  limited  berthing  facilities 
without  providing  substitute  berths  for 
waiting  vessels;  and  (3)  that  Dreyfus’ 
refusal  to  serve  common  carriers  is  un¬ 
fair  and  discriminatory  to  common  car¬ 
riers  subject  to  the  C(Hnmission’s  juris¬ 
diction  and  protection,  because  this  tariff 
provision  is  an  attempt  to  remove  the 
agreement  fronv  the  Commission’s  juris¬ 
diction. 

Cook  is,  inter  alia,  a  grain  merchan- 
dizer  which  has  used  66  to  87  percent 
of  the  Houston  grain  elevator  facilities 
over  the  past  4  years.  It  unsuccessfully 
attempted  to  secure  the  lease  of  the 
Houston  grain  elevator  facilities,  but  was 
outbid  by  Dreyfus. 

Cook’s  objections  to  approval  are:  (1) 
Based  on  revenues  the  elevator  has  gen¬ 
erated  in  the  past,  Dreyfus’  operation  of 
the  elevator  facility  will  return  insuffi¬ 
cient  profits  to  pay  the  rental  fees  of 
$1,006,000  per  annum;  (2)  based  on 
limited  information  regarding  Dreyfus’ 
financial  condition.  Cook  questions  its 
ability  to  meet  the  rental  fees  and  ex¬ 
penditures  for  improvements  under  the 
lease,  thus  endangering  PHA’s  ability  to 
earn  a  fair  compensation  for  the  entire 
lease  term;  (3)  Cook  will  be  excluded  as 
a  Texas-Gulf  exporter  of  grain  because 
Houston  is  the  only  port  with  sufficient 
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storage  and  handling  capabilities  and 
adequate  rail  facilities  to  handle  Cook’s 
grain  requirements;  and  (4)  Dres^us’ 
decision  to  exclude  common  carriers  will 
adversely  affect  the  small  grain  exporters 
that  use  common  carrier  services. 

Moreover,  Cook  claims  that  implemen¬ 
tation  of  the  agreement  will  cause  a  di¬ 
version  of  traffic  from  Houston  because 
Drejffus  will  not  ship  as  much  grain  and 
the  small  exporter,  which  uses  common 
carriers  will  be  excluded  from  the  fa¬ 
cility.  As  a  result,  the  Port  suffers  the 
loss  of  revenues. 

For  these  reasons.  Cook  alleges  that 
the  agreement  grants  Dreyfus  an  undue 
and  unreasonable  preference  and  advan¬ 
tage  to  the  undue  and  unreasonable 
prejudice  of  Cook  and  other  grain  ex¬ 
porters  in  violation  of  section  16  first, 
and  constitutes  an  unreasonable  practice 
by  PHA  in  violation  of  section  17. 

The  jurisdictional  questions  presented 
by  Agreement  T-2719  lend  themselves  to 
early  resolution  by  affidavits  of  fact  and 
memoranda  of  law  and  are  being  consid¬ 
ered  in  a  separate  order  to  show  cause 
issued  this  day. 

Now,  therefore,  it  is  ordered,  That  pur¬ 
suant  to  sections  15  and  22  of  the  Ship¬ 
ping  Act,  1916,  an  investigation  be  in¬ 
stituted  to  determine; 

1.  Whether  Agreement  T-2719,  if 
foimd  subject  to  the  requirements  of  sec¬ 
tion  15,  should  be  approved,  disapproved, 
or  modified  pursuant  to  that  section; 

2.  Whether  the  implementation  of 
Agreement  T-2719  will  result  in  any 
practice  which  will  subject  any  person, 
locality,  or  description  of  traffic  to  un¬ 
due  or  unreasonable  prejudice  or  disad¬ 
vantage  in  violation  of  section  16  of  the 
Shipping  Act,  1916  (46  U.S.C.  815) ; 

3.  Whether  the  implementation  of 
Agreement  T-2719  will  result  in  any 
practice  which  is  unjust  or  unreasonable 
in  violation  of  section  17  of  the  Ship¬ 
ping  Act,  1916  (46  U.S.C.  816) ; 

It  is  further  ordered.  That  PHA  and 
Dreyfus  be  made  respondents,  and  that 
Cook,  WGMA,  and  ILA  be  made  peti¬ 
tioners  in  this  proceeding; 

It  is  further  ordered.  That  this  matter 
be  assigned  for  pubUc  hearing  before  an 
administrative  law  judge  of  the  Com¬ 
mission’s  Office  of  Administrative  Law 
Judges  and  that  the  hearing  be  held  at 
a  date  and  place  to  be  determined  and 
announced  by  the  Presiding  Administra¬ 
tive  Law  Judge; 

It  is  further  ordered,  ’That  notice  of 
this  order  be  published  in  the  Federal 
Register,  and  that  a  copy  thereof  and 
notice  of  hearing  be  served  upon  re¬ 
spondents  and  petitioners; 

It  is  further  ordered,  ’That  any  per¬ 
son,  other  than  re^xindents,  petitioners, 
and  the  Commission’s  Bureau  of  Hearing 
Counsel,  who  desires  to  become  a  party 
to  this  proceeding  and  participate  there¬ 
in,  shall  file  a  petition  to  intervene  with 
the  Secretary,  Federal  Maritime  Com¬ 
mission,  Washington,  D.C.  20573,  with 
copies  to  all  parties; 

And  it  is  further  ordered,  ’That  all 
future  notices  issued  by  or  on  behalf  of 
the  Commission  in  this  proceeding,  in¬ 
cluding  notice  of  time  and  place  of  hear¬ 
ing  or  prehearing  conference,  shall  be 
mailed  directly  to  all  parties  of  record. 


By  the  Commissi(HL 

[seal]  Francis  C.  HxnuTXY, 

Secretary. 

IFR  Doc.7S-4a48  FUed  3-6-73;8;46  am] 

(Docket  No.  73-6;  Agre«nent  No.  T-27ldl 

PORT  OF  HOUSTON  AUTHORITY  AND 
LOUIS  DREYFUS  CORP. 

Order  To  Show  Cause 

On  December  27,  1972,  an  agreement, 
whereby  the  Port  of  Houston  Authority 
(PHA)  will  lease  the  grain  elevator  faci¬ 
lities  at  Houston,  Tex.,  for  a  period  of 
10  years  to  Louis  Dreyfus  Corp.  (Drey¬ 
fus),  w'as  filed  with  the  Commission  for: 
(1)  Determination  as  to  the  a]n>licability 
of  section  15  of  the  ShipiMng  Act,  1916 
(Act) ;  or  (2)  approval  pursuant  to  the 
provisions  of  section  15  of  the  Act,  Hie 
agreement,  designated  Agreement  T- 
2719,  w'as  noticed  in  the  Federal  Register 
on  January  5, 1973,  and  protests,  detailed 
in  an  order  of  investigation  issued  this 
date,  were  filed  by  the  West  Gull  Mari¬ 
time  Association  (WGMA),  the  Inter¬ 
national  Longshoremen’s  Association, 
South  Atlantic  and  Gulf  Coast  District 
(ILA) ,  and  Cook  Industries,  Inc.  (Cook) . 

The  grain  elevator  facilities  that  are 
the  subject  of  the  proposed  lease  were 
constructed  with  public  funds,  are  op¬ 
erated  by  PHA,  and  are  the  only  public 
grain  elevator  facilities  in  Houston. 

The  lease  provides,  inter  alia  that 
Dreyfus  will  operate  these  facilities  as 
a  grain  elevator  in  connection  with  ship¬ 
ments  to  smd  from  Houston,  will  receive 
prior  right  to  use  the  berths  and  berth¬ 
ing  facilities  in  conjimction  therewith, 
will  not  be  required  to  hire  PHA  em¬ 
ployees,  or  to  assume  any  employee 
agreemwit  that  preexisted  the  lease,  and 
will  establish  rules  and  regulations  gov¬ 
erning  the  (^ration  of  the  grain  eleva¬ 
tor  and  the  use  of  the  berths  and  berth¬ 
ing  facilities.  If  neither  Dreyfus  nor  its 
affiliates  require  use  of  the  entire  facility, 
then  Dreyfus,  In  its  sole  discretion,  may 
serve  others  desiring  to  use  the  exc^ 
capacity. 

Rnally,  the  agreement  is  subject  to  a 
prior  lease  of  a  portion  of  the  facilities 
to  the  I.  S.  Joseph  Company  (Joseph),* 
which  is  engaged  in  pelletizing  “•  •  • 
a  number  of  different  soft  or  powdery 
substances  or  ingredients”  and  in  export¬ 
ing  the  p>elletized  product.  Presently, 
PHA  loads  this  pelletized  product  into 
vessels,  including  common  carriers,  call¬ 
ing  at  the  elevator  facility. 

On  January  30,  1973,  Dreyfus  filed  its 
proposed  tariff  with  the  Commission,  and 
among  its  provisions  is  the  following: 

Common  carriers  by  water,  as  defined  by 
the  Shipping  Act  of  1916,  shaU  not  be  ac¬ 
cepted  for  loading  at  the  elevator. 

By  this  tariff  provision,  Dreyfus  *  claims 
that  it  is  not  an  “other  person  subject 

^  Pursiiant  to  a  request  from  the  Commis¬ 
sion's  staff,  this  lease  was  submitted  for  in¬ 
formational  purposes  only  on  Dec.  4,  1972. 

*  Dreyfus  is  a  party  to  Agreement  No.  T- 
1419  between  the  members  of  the  Pacific 
Northwest  Tidewater  BlevatOTS  Association 
and  operates  an  elevator  at  Pascagoula, 
Miss.,  under  approved  lease  agreement  No. 
T-1825. 


to  the  Act”  as  defined  in  sectiiMi  1  of  the 
Act.  and  therefore,  the  agreement  is  not 
subject  to  section  15. 

’The  Port  of  Houston  Authority  files  a 
terminal  tariff  with  this  Commission, 
and  is  an  “other  person  subject  to  the 
Act”,  but  there  is  some  question  regard¬ 
ing  Dreyfus’  status  imder  section  1  of 
the  Act.  'The  terms  of  Agreement  T-2719 
do  not  preclude  Dreyfus  from  serving 
common  carriers  by  water,  and  it  Is  the 
agreement  which  must  be  considered  by 
the  Commission  in  determining  whether 
approval  is  required  under  the  standards 
of  section  15.  Moreover,  the  agreement 
is  subject  to  the  lease  between  PHA  and 
Joseph,  whereby  PHA  has  been  loading 
Joseph’s  pelletized  products  into  vessels, 
including  common  carriers  by  water. 
Thus,  despite  Dreyfus’  tariff  provision 
denying  service  to  cranmon  carriers,  it 
may  have  to  provide  terminal  service  to 
common  carriers  pursuant  to  the  Joseph 
lease. 

The  jurisdictional  questions  presented 
by  Agreement  No.  T-2719  lend  them¬ 
selves  to  early  resolution  by  affidavits  of 
fact  and  memoranda  of  law.  ’The  factual 
questions  presented  by  the  protests  to 
Agre«nent  No.  T-2719  will  be  considered 
in  a  separate  order  of  investigation  and 
hearing  issued  this  day. 

Now  therefore  it  is  ordered.  That, 
pursusuit  to  sections  15  and  22  of  the 
Shipping  Act,  1916,  Dreyfus  and  PHA  be 
named  respondents  in  this  proceeding 
and  that  they  be  ordered  to  show  cause 
why  Dreyfus  should  not  be  found  to  be 
an  “other  person  subject  to  the  Act”  as 
defined  in  section  1  of  the  Act; 

It  is  further  ordered,  ’That  Dreyfus  and 
PHA  be  ordered  to  show  cause  why 
Agreement  T-2719  should  not  be  found 
subject  to  section  15  of  the  Act; 

It  is  further  ordered,  ’That  there  ap¬ 
pearing  to  be  no  material  issues  of  fact 
in  dispute  regarding  the  jurisdictional 
issues  arising  imder  section  15,  this  pro¬ 
ceeding  shall  be  limited  to  the  submis¬ 
sion  of  affidavits  and  memoranda  of  law 
and  replies  thereto.  Should  any  party 
feel  that  an  evidentiary  hearing  be  re¬ 
quired,  that  party  must  accompany  any 
request  for  such  hearing  with  a  state¬ 
ment  setting  forth  in  detail  the  facts  to 
be  proven,  their  relevance  to  the  issues 
in  this  proceeding,  and  why  such  proof 
cannot  be  submitted  through  affidavit. 
Requests  for  hearing  shall  be  filed  on  or 
before  March  14,  1973.  Affidavits  of  fact 
and  memoranda  of  law  shall  be  filed  by 
respondents  and  served  upcHi  all  parties 
no  later  than  the  close  of  business 
March  14,  1973.  Reply  affidavits  and 
memoranda  of  law  shall  be  filed  by  the 
Commission’s  Bureau  of  Hearing  Coun¬ 
sel  and  intervenors,  if  any,  no  later  than 
close  of  business  March  26,  1973.  ’Time 
and  date  of  oral  argument  if  requested 
and/or  denned  necessary  by  the  Com¬ 
mission  will  be  announced  at  a  later  date. 

It  is  further  ordered,  ’That  a  notice  of 
this  order  be  published  in  the  Federal 
Register  and  that  a  copy  thereof  be 
served  upon  respondents. 

It  is  further  ordered.  That  persons 
other  than  those  already  party  to  this 
proceeding  who  desire  to  become  pcuties 
to  this  proceeding  and  to  participate 
therein  shall  file  a  petitlMi  to  intervene 
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pursuant  to  Rule  5(1)  of  the  Commis¬ 
sion’s  rules  of  practice  amd  procedure  (46 
CFR  502.72)  no  later  than  close  of  busi¬ 
ness  March  9.  1973. 

It  is  further  ordered.  That  all  docu¬ 
ments  submitted  by  any  pcu^y  of  record 
in  this  proceedincr  shall  be  directed  to 
the  Secretary.  Federal  Maritime  Com¬ 
mission,  Wa^ilngton,  D.C.  20573,  In  an 
original  and  15  copies  as  well  as  being 
mailed  directly  to  all  parties  of  record. 

By  the  Commission. 

[seal]  Francis  C.  Hurney, 

Secretary. 

[FR  Doc.73-424g  FUed  3-5-73;8:45  am] 


FEDERAL  POWER  COMMISSION 

[Docket  No.  RP73-671 

SOUTH  TEXAS  NATURAL  GAS  GATHERING 
CO. 

Notice  of  (^ange  in  Purchase  Gas 
Adjustment  Clause 

February  26,  1973. 

Take  notice  that  South  Texas  Natural 
Gas  Gathering  Co.  (South  Texas)  on 
February  7, 1973,  tendered  for  filing  a  re¬ 
vised  substitute  page  1  to  the  notice  of 
change  In  rate  which  became  effective  as 
of  January  10,  1973,  and  a  Substitute 
Ebchlblt  A-1.  I^uth  Texas  states  that 
both  of  these  sheets  refiect  a  base  pur¬ 
chase  gas  cost  as  of  January  10.  1973,  of 
21.02  cents  per  Mcf,  Instead  of  21.65 
cents  per  Mcf  shown  <m  the  sheets  sub¬ 
mitted  on  Etecember  4,  1972. 

By  paragraph  (D)  of  the  Commission’s 
order  Issued  January  10.  1973,  In  Shell 
Oil  Co.  et  al.,  Dockets  Nos.  CI72-240  et 
al..  Including  South  Texas  Natural  Gas 
Gathering  Cto.,  Docket  No.  RP73-57,  the 
Commission  accepted  South  Texas’  re¬ 
vised  PGA  clause  to  become  effective  as 
of  the  date  of  the  issuance  of  that  order. 
South  Texas  had  submitted  its  PGA 
clause  on  October  17,  1972,  and  had  sub¬ 
mitted  a  revision  to  Its  PGA  clause  mi 
December  4, 1972.  As  revised.  Exhibit  A-1 
to  South  Texas’  PGA  clause  reflected  a 
base  purchase  gas  cost  of  21.65  cents  per 
Mcf  which  was  anticipated  to  be  effective 
as  of  the  termination  of  the  suspension 
period  In  Docket  No.  RP73-57.  Since  the 
Commission’s  order  of  January  10,  1973, 
terminated  the  susiienslon  period  In 
Docket  No.  RP73-57  as  of  that  date. 
South  Texas  says  that  It  is  appropriate 
to  revise  the  base  purchase  gas  cost  in 
the  PGA  clause  to  reflect  more  accu¬ 
rately  the  base  purchase  gas  cost  as  of 
that  date. 

South  Texas  requests  that  these  sheets 
be  made  effective  as  of  January  10,  1973, 
In  accordance  with  the  Commission’s 
order  of  that  date. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a  pe¬ 
tition  to  Intervene  or  protest  with  the 
Federal  Power  Commission,  441  G  Street 
NW.,  Washington,  DC  20426,  in  accord¬ 
ance  with  sections  1.8  and  1.10  of  the 
Commission’s  rules  of  practice  and  pro¬ 
cedure  (18  CFR  1.8,  1.10).  All  such  pe¬ 
titions  or  protests  should  be  filed  on  or 
before  March  13,  1973.  Protests  will  be 
considered  by  the  Commission  In  deter¬ 
mining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  Pro¬ 


testants  parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  must 
file  a  petition  to  Intervene.  Copies  of 
this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
Inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.73-4190  PU«d  3-6-73;8:45  am] 

FEDERAL  RESERVE  SYSTEM 

BANKAMERICA  CORP. 

Proposed  Acquisition  of  GAC  Finance,  Inc. 

Bankamerica  Corp.,  San  Francisco, 
Calif.,  has  applied,  pursuant  to  section 
4(c)  (8)  of  the  Bank  Holding  Company 
Act  (12U.S.C.  1843(c)  (8) )  and  §  225.4(b) 
(2)  of  the  Board’s  Regulation  Y,  for  per¬ 
mission  to  acquire  voting  shares  of  GAC 
Finance,  Inc.,  Allentown,  Pa.,  and 
thereby  to  acquire  indirectly  shares  of 
145  active  subsidiaries  of  GAC  Finance, 
Inc.,  all  doing  business  under  the  name 
of  GAC  Finance,  Inc.  Notice  of  the  ap¬ 
plication  was  published  on  November  29 
or  30,  1972,  in  each  of  the  regional  edi¬ 
tions  of  The  Wall  Street  Journal  and  was 
published  or  is  in  the  process  of  pub¬ 
lication  in  newspapers  of  general  cir¬ 
culation  in  each  of  the  commimities  in 
which  is  located  one  or  more  of  the  408 
offices  of  GAC  Finance,  Inc.  located  In 
the  United  States  and  to  be  retained  by 
applicant  if  the  proposed  transaction  Is 
consummated.  The  offices  of  subsidiaries 
of  GAC  Finance,  Inc.  located  in  Califor¬ 
nia  would  be  promptly  sold  by  applicant 
to  an  imaffiliated  third  party  in  the  event 
of  consummation  of  the  proposed  trans¬ 
action.  The  subsidiaries  of  GAC  Finance, 
Inc.,  operate  offices  in  the  District  of 
Columbia  and  every  State  other  than 
Alaska,  Arkansas,  Delaware,  Hawaii, 
Maine,  Nevada,  Utah,  Vermont,  and 
Wisconsin. 

Applicant  states  that  the  proposed  sub¬ 
sidiary  would  engage  in  the  activities  of 
making  direct  loans  to  consumers;  pur¬ 
chasing  sales  finance  paper;  financing 
inventory  of  distributors  of  and  dealers 
in  various  cMisumer  durable  goods 
through  agreements  with  manufacturers 
in  the  case  of  distributors  and  with  dis¬ 
tributors  in  the  case  of  dealers;  servicing 
manufacturer-funded  receivables  arising 
from  Inventory  financing  by  certain 
manufacturers  of  consiuner  durable 
goods;  rediscount  financing  for  nonaf- 
filiated  consumer  finance  and  consumer 
sales  finance  companies;  and  sale  to  its 
direct  consumer  borrowers  of  credit  life 
and  credit  health  and  accident  Insurance 
and  of  insurance  coverage  against  dam¬ 
age  to  personal  property  securing  ex¬ 
tensions  of  credit  made  by  the  subsidiary 
to  its  direct  consumer  borrowers.  Such 
activities  have  been  specified  by  the 
Board  In  5  225.4(a)  of  Regulation  Y  as 
permissible  for  bank  holding  companies, 
subject  to  Board  approval  of  individual 
proposals  in  accordance  with  the  proce¬ 
dures  of  §  225.4(b) . 

Interested  persons  may  express  their 
views  on  the  question  whether  consum¬ 
mation  of  the  proposal  can  “reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience.  In¬ 


creased  competition,  or  gains  in  effi¬ 
ciency,  that  outweigh  possible  adverse 
effects,  such  as  undue  concentration  of 
resources,  decreased  or  imfair  competi¬ 
tion,  conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  should  be  ac¬ 
companied  by  a  statement  summarizing 
the  evidence  the  person  requesting  the 
hearing  proposes  to  submit  or  to  elicit 
at  the  hearing  and  a  statement  of  the 
reasons  why  this  matter  should  not  be 
resolved  without  a  hearing. 

’The  application  may  be  inspected  at 
the  offices  of  the  Board  of  (irovemors 
or  at  the  Federal  Reserve  Bank  of  San 
Francisco. 

Any  views  or  requests  for  hearing 
should  be  submitted  In  writing  and  re¬ 
ceived  by  the  Secretary,  Board  of  Gov¬ 
ernors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551,  not  later  than 
March  27, 1973. 

Board  of  Governors  of  the  Federal  Re¬ 
serve  System,  February  27,  1973. 

[seal]  Michael  A.  Greenspan, 
Assistant  Secretary  of  the  Board. 

[PR  Doc.73-4172  PUed  3-5-73:8:45  am] 


FIRST  INTERNATIONAL  BANCSHARES, 
INC. 

Acquisition  of  Bank 
J  84-000,  Folio  6675,  31-10 

First  International  Bancshares,  Inc., 
Dallas,  ’Tex.,  has  applied  for  the  Board’s 
approval  imder  section  3(a)(3)  of  the 
Bank  Holding  (Company  Act  (12  U.S.C. 
1842(a)(3))  to  acquire  100  percent  of 
the  voting  shares  (less  directors’  qualify¬ 
ing  shares)  of  the  successor  by  merger 
to  Park  Cities  Bank  &  Trust  Co.,  High¬ 
land  Park  (Dallas),  Tex.  The  factors 
that  are  considered  in  acting  on  the  ap¬ 
plication  are  set  forth  in  section  3(c)  of 
the  Act  (12  U.S.C.  1842(c) ) . 

The  application  may  be  inspected  at 
the  office  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Dallas. 
Any  person  wishing  to  comment  on  the 
application  should  submit  his  views  in 
writing  to  the  Secretary,  Board  of  Gov¬ 
ernors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551,  to  be  received 
not  later  than  March  27, 1973. 

Board  of  Governors  of  the  Federal  Re¬ 
serve  System,  January  27,  1973. 

[seal]  Michael  A.  Greenspan, 
Assistant  Secretary  of  the  Board. 

[FR  Doc.73-4173  Piled  3-5-73:8:46  am] 

FLORIDA  BANKSHARES,  INC. 

Formation  of  Bank  Holding  Company 

Florida  Bankshares,  Inc.,  Hollywood, 
Fla.,  has  applied  for  the  Board’s  ap¬ 
proval  imder  section  3(a)  (1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C.  1842(a) 
(1) )  to  become  a  bank  holding  company 
through  acquisition  of  100  percent  of 
the  voting  shares  (less  directors’  qualify¬ 
ing  shares)  of  the  following  banks:  First 
National  Bank  of  Hollywood,  Hollsrwood; 
First  National  Bank  of  Hallandale, 
Hallandale;  and  Second  National  Bank 
of  West  Hollywood,  Holl3rwood,  all  lo- 
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cated  in  Rorlda.  The  factors  that  are 
considered  In  acting  (»i  the  application 
are  set  forth  in  sec.  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  ofiBce  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Atlanta. 
Any  person  wishing  to  comment  on  the 
application  should  submit  his  views  in 
wTiting  to  the  Secretary,  Board  of  Gov¬ 
ernors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551,  to  be  received 
not  later  than  March  27, 1973. 

Board  of  Governors  of  the  Federal  Re¬ 
serve  System,  Janiiary  27,  1973. 

[seal]  Michael  A.  Greenspan, 
Assistant  Secretary  of  the  Board. 

[FR  Doc.73-4171  Piled  3-5-73:8:46  am] 


WESTERN  &  SOUTHERN  LIFE  INSURANCE 
CO. 

Determination  Regarding  "Grandfather” 
Privileges 

Section  4  of  the  Bank  Holding  Com¬ 
pany  Act  (12  U.S.C.  1843)  provides  cer¬ 
tain  privileges  (“grandfather”  privileges) 
with  respect  to  nonbanking  activities  of 
a  company  that,  by  virtue  of  the  1970 
amendments  to  the  Bank  Holding  Com¬ 
pany  Act,  became  subject  to  the  Bank 
Holding  Company  Act.  Pursuant  to  sec¬ 
tion  4(a)(2)  of  the  Act,  a  “company 
covered  in  1970”  may  continue  to  en¬ 
gage,  either  directly  or  through  a  sub¬ 
sidiary,  in  nonbanking  activities  that 
such  a  company  was  lawfully  engaged 
in  on  June  30,  1968  (or  on  a  date  subse¬ 
quent  to  June  30,  1968,  in  the  case  of 
activities  carried  on  as  a  result  of  the 
acquisition  by  such  company  or  subsidi¬ 
ary,  pursuant  to  a  binding  written  con¬ 
tract  entered  into  on  or  before  June  30, 
1968,  of  another  company  engaged  in 
such  activities  at  the  time  of  the  acquisi¬ 
tion),  and  has  been  continuously  en¬ 
gaged  in  since  June  30,  1968  (or  such 
subsequent  date) . 

Section  4(a)  (2)  of  the  Act  provides. 
Inter  alia,  that  the  Board  of  Governors 
of  the  Federal  Reserve  System  may  ter¬ 
minate  such  grandfather  privileges  if, 
having  due  regard  to  the  purposes  of  the 
Act,  the  Board  determines  that  such  ac¬ 
tion  is  necessary  to  prevent  undue  con¬ 
centration  of  resources,  decreased  or  un¬ 
fair  competition,  conflicts  of  interest,  or 
unsound  banking  practices.  With  respect 
to  a  company  that  controls  a  bank  with 
assets  in  excess  of  $60  million  on  or  after 
December  31,  1970,  the  Board  is  required 
to  make  such  a  determination  within  a 
2 -year  [>eriod. 

Notice  of  the  Board’s  proposed  review 
of  the  grandfather  privileges  of  the 
Western  &  Southern  Life  Insurance  Co., 
ClnciimatL  Ohio,  and  an  opportunity  for 
interested  persons  to  submit  comments 
and  views  or  request  a  hearing,  has  been 
given  (37  FR  22414).  The  time  for  filing 
comments,  views,  and  requests  has  ex¬ 
pired,  and  all  those  received  have  been 
considered  by  the  Board  in  light  of  the 
factors  set  forth  in  section  4(a)  (2)  of  the 
Act. 

On  the  evidaice  before  it,  the  Board 
makes  the  following  findings.  The  West¬ 
ern  Ic  Southern  Life  Insurance  Co.,  Cin¬ 


cinnati,  Ohio  (Registrant),  became  a 
bank  holding  company  on  December  31, 
1970,  as  a  result  of  the  1970  Amendments 
to  the  Act,  by  virtue  of  Registrant’s  own¬ 
ership  of  substantially  all  tide  voting 
shares  of  The  Southern  Ohio  Bank,  Cin¬ 
cinnati.  Ohio  (Bank)  (assets  of  about 
$110  million,  as  of  December  31,  1970). 
Bank,  control  of  which  was  acquired  by 
Registrant  in  April  1968,  had  total  de¬ 
posits  of  approximately  $115  million  as  of 
December  31,  1971,  representing  under  5 
percent  of  the  total  deposits  of  the  37 
commercial  banks  in  the  Cincinnati 
banking  market.  Bank’s  management, 
financial  condition,  and  prospects  are  re¬ 
garded  as  good,  and  the  Board  has  found 
no  evidence  of  unsound  banking 
practices. 

Registrant,  a  mutual  life  instance 
company  since  1948  (converted  from  a 
stock  company  organized  in  1888),  is  en¬ 
gaged  in  investing  and  in  the  business  of 
selling,  underwriting,  and  Issuing  indi¬ 
vidual  and  group  life  insurance,  accident 
and  health  policies  as  well  as  selling  in¬ 
dividual  annuity  contracts  and  appar¬ 
ently  has  engaged  in  such  activities  con¬ 
tinuously  since  before  June  30.  1968.  In 
addition.  Registrant  has  four  other  di¬ 
rect  subsidiaries  and  one  indirect  sub¬ 
sidiary,  all  of  which  are  engaged  in  non¬ 
banking  activities.  The  Waslic  Manage¬ 
ment  Corp.,  Cincinnati.  Ohio  (formed  in 
July  1946)  manages  apartment  buildings 
and  commercial  buildings  owned  by  Reg¬ 
istrant  in  Hamilton  County,  Ohio. 
Ronado  Management  Co.,  Los  Angeles. 
Calif,  (formed  in  January  1969),  man¬ 
ages  apartment  buildings  and  commer¬ 
cial  buildings  owned  by  Registrant  in  Los 
Angeles,  Calif.  WestAd,  Inc.,  Cincinnati, 
Ohio  (formed  in  May  1970),  prepares 
copy  or  scripts  and  arranges  for  publica¬ 
tion  or  broadcasting  of  advertising  for 
Registrant  and  two  of  its  subsidiaries. 
Eagle  Savings  Association,  Cincinnati, 
Ohio  (acquired  in  April  1970),  with  sav¬ 
ings  capital  of  approximately  $213  mil¬ 
lion,  as  of  December  31, 1971,  is  the  larg¬ 
est  savings  and  loan  association  in  Ham¬ 
ilton  County  as  well  as  in  the  Cincinnati 
banking  market;  and  controls  over  10 
percent  of  savings  capital  at  savings  and 
loan  associations  headquartered  in  the 
coimty  and  close  to  9  percent  of  total 
savings  capital  in  the  Cincinnati  market 
area.  Eagle  Investment  Co.,  ClnciimatL 
Ohio  (formed  in  March  1971) .  is  a  wholly 
owned  subsidiary  of  Eagle  Savings  Asso¬ 
ciation  and  is  engaged  in  the  activity  of 
purchasing  and  developing  real  estate 
for  sale  to  others  as  permitted  imder 
Ohio  law. 

It  appears  that  the  direct  activities  of 
Registrant  and  the  activities  of  the 
Waslic  Management  Corp-  are  eligible 
for  grandfather  benefits.  To  the  extent 
that  Waslic  Management  Co.  furnishes 
services  solely  to  the  bank  holding  com¬ 
pany,  such  activity  appears  to  be  exempt, 
under  section  4(c)  (1)  (C)  *  of  the  Act, 

‘Section  4(c)(1)(C)  of  the  Act  enables  a 
holding  company  to  acquire  (without)  Board 
approval  “(1)  shares  of  any  company  en¬ 
gaged  •  •  •  soMy  In  •  •  •  (O)  furnishing 
services  to  or  performing  servloes  for  such 
bank  holding  company  or  Its  banking  sub¬ 
sidiaries;  •  ••••, 


from  the  general  prohibitions  against 
nonbanking  activities.  Registrant  ac¬ 
quired  its  Interests  in  its  other  nonbank¬ 
ing  subsidiaries  after  June  30, 1968;  con¬ 
sequently,  such  subsidiaries  seem  not  to 
be  entitled  to  grandfather  authority  for 
retention  beyond  December  31,  1980. 
However,  to  the  extent  that  Ronado 
Management  Co.  or  WestAd  is  engaged 
in  performing  services  for  Registrant  or 
its  banking  subsidary,  such  activities 
would  appear  to  warrant  exemption 
imder  section  4(c)(1)(C)  of  the  Act. 
Eagle  Savings  Association  does  not 
appear  to  qualify  for  grandfather 
benefits  nor  for  exemption  imder  any 
provision  of  the  Act;  thus.  Registrant 
must  reduce  its  interest  in  such  sub¬ 
sidiary  to  5  percent  or  less  of  the  out¬ 
standing  shares  of  such  subsidiary  by 
December  31, 1980,  unless,  in  the  interim, 
the  Registrant  receives  Board  aimroval 
for  retention  (or  ceases  to  be  a  bank 
holding  company).  In  addition.  Regis¬ 
trant  acquired  its  Interest  in  Eagle  In¬ 
vestment  Co.  after  December  31,  1970, 
and  without  Board  approval  (which  is 
required  under  the  Act).  On  this  basis. 
Registrant  should  take  prompt  steps  to 
divest  itself  of  its  Interest  in  that  com¬ 
pany  unless  Registrant  can  demonstrate 
that  its  interest  in  Eagle  Investment  Co. 
is  lawful  imder  the  Act.* 

The  total  resources  of  banks,  savings 
and  loan  associations,  and  insurance 
ccxnpanies  in  the  Cincinnati  banking 
market  as  of  December  31. 1971,  was  over 
$8  billion.  Registrant,  which  operates 
s<Nne  400  ofQces  in  30  States,  had  total 
assets  of  slightly  less  than  $2  billion  on 
this  date  or  about  24  percent  of  the  total. 
Bank  and  Eagle  Savings  Association 
represent  an  additional  1.4  percent  and 
2.6  percent,  respectively.  However,  be¬ 
cause  of  the  broad  geographic  area  over 
which  Registrant’s  interests  are  spread, 
the  above  24-percent  figure  substantially 
overstates  Registrant’s  resources  avail¬ 
able  to  the  Cincinnati  market.  The  rec¬ 
ord  shows  that  36  c(Mnmercial  banks,  195 
savings  and  loan  associations  and  23 
mortgage  companies  currently  operate 
in  the  Cincinnati  market  and  ccMnpete 
with  Registrant.  Furthermore,  Bank 
does  not  appear  to  be  of  sufficient  size  to 
add  measurably  to  Registrant’s  infiuence 
in  the  market;  there  is  no  evidence  that 
Registrant  has  used  Bank  to  finance 
other  ventures  of  Registrant;  Registrant 
has  not  taken  any  dividends  from  Bsmk; 
and  Registrant  must  either  divest  Itself 
of  Eagle  Savings  Association  (or  cease  to 
be  a  bank  holding  company)  by  Decem- 


•  Registrant  (in  Its  Registration  Statement 
filed  with  the  Board)  indicates  that  its  in¬ 
terest  In  Eagle  Investment  Co.  is  permissible 
under  section  4(c)  (11)  of  the  Act.  To  the  ex¬ 
tent  the  activities  engaged  in  by  Eagle  In¬ 
vestment  were  performed  by  Registrant  on  or 
before  June  30, 1068,  and  continuously  there¬ 
after  until  taken  over  by  a  de  novo  corpora¬ 
tion  (through  the  formation  of  Eagle  Invest¬ 
ment  Co.),  such  activities  would  be  entitled 
to  grandfather  benefits  and,  under  the  provi¬ 
sions  of  rectlon  4(c)  (11)  of  the  Act,  Regis¬ 
trant  would  have  the  authority  to  hold  the 
shares  of  Eagle  Investment  Co.  Not  enough 
Information  is  available  now  to  the  Board  to 
determine  the  validity  o<  Registrant’s  claim 
with  respect  to  the  interest  in  Eagle  Invest¬ 
ment  Co. 
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ber  31,  1980,  or  secure  Board  approval  to 
retain  the  S.  &  L.  beyond  that  date. 

On  the  basis  of  the  foregoing  and  all 
the  facts  before  the  Board,  it  appears 
that  the  volume,  scope,  and  nature  of  the 
activities  of  Registrant  and  its  grand¬ 
fathered  sub6idia.ries  do  not  demonstrate 
an  undue  concentration  of  resources,  de¬ 
creased  or  unfair  competition,  conflicts 
of  Interest  nor  unsound  banking  prac¬ 
tices. 

There  appears  to  be  no  reason  to  re¬ 
quire  Registrant  to  terminate  its  grand¬ 
fathered  interests.  It  is  the  Board’s  Judg¬ 
ment  that,  at  this  time,  termination  of 
the  grandfather  privileges  of  Registrant 
Is  not  necessary  in  order  to  prevent  an 
undue  concentration  of  resources,  de¬ 
creased  or  unfair  competition,  conflicts 
of  Interest,  or  unsound  banking  prac¬ 
tices.  However,  this  determination  is  not 
authority  to  enter  into  any  activity  that 
was  not  engaged  in  on  June  30, 1968,  and 
continuously  thereafter,  or  any  activity 
that  is  not  ^e  subject  of  this  determina¬ 
tion.  Nor  is  this  determination  author¬ 
ity  for  Registrant  to  acquire  any  addi¬ 
tional  real  property  or  any  additional 
shares  of  any  company  if  the  Reg¬ 
istrant’s  holdings  in  said  company  will 
exceed  5  percent  of  the  outstanding  vot¬ 
ing  shares  of  such  company. 

A  significant  alteration  in  the  nature 
or  extension  of  Registrant’s  activities  or 
a  change  in  location  thereof  (slgnlfl- 
cantly  different  from  any  described  in 
this  determination)  will  be  cause  for  a 
reevaluation  by  the  Board  of  Registrant’s 
activities  under  the  provisions  of  sec¬ 
tion  4(a)  (2)  of  the  Act,  that  Is,  when¬ 
ever  the  alteration  or  change  is  such 
that  the  Board  flnds  that  a  termination 
of  the  grandfather  privileges  Is  necessary 
to  prevent  an  undue  concentration  of  re¬ 
sources  or  any  of  the  other  evils  at  which 
the  Act  is  directed.  No  merger,  consoli¬ 
dation,  acquisition  of  assets  other  than 
In  the  ordinary  course  of  business,  nor 
acquisition  of  any  Interest  in  a  going 
concern,  to  which  the  Registrant  or  any 
nonbank  subsidiary  thereof  is  a  party, 
may  be  consummated  without  prior  ap¬ 
proval  of  the  Board.  Further,  the  pro¬ 
vision  of  any  credit,  property,  or  service 
by  the  Registrant  or  any  subsidiary 
thereof  shall  not  be  subject  to  any  con¬ 
dition  which,  if  Imposed  by  a  bank, 
woiild  constitute  an  unlawful  tie-in 
arrangement  under  section  106  of  the 
Bank  Holding  Company  Act  Amend¬ 
ments  of  1970. 

The  determination  herein  does  not 
preclude  a  later  review  by  the  Board  of 
Registrant’s  nonbank  activities  and  a 
future  determination  by  the  ^ard  in 
favor  of  termination  of  grandfather 
beneflts  of  Registrant.  The  determina¬ 
tion  herein  Is  subject  to  the  Board’s 
authority  to  require  modification  or  ter¬ 
mination  of  the  activities  of  Registrant 
or  any  of  its  nonbanking  subsidiaries  as 
the  Board  finds  necessary  to  assure  com¬ 
pliance  with  the  provisions  and  purposes 
of  the  Act  and  the  Board’s  regulation  and 
orders  Issued  thereunder,  or  to  prevent 
evasions  thereof. 


By  determination  of  the  Board  of 
Governors,*  effective  February  26,  1973. 

[seal]  Ttnan  Smith, 

Secretary  of  the  Board. 

[FB  Doc.73-4170  FUed  3-5-73;8:46  ami 

GENERAL  SERVICES 
ADMINISTRATION 

[Federal  Property  Management  Regs.;  Tem¬ 
porary  Reg.  P-170] 

SECRETARY  OF  DEFENSE 
Delegation  of  Authority 

1.  Purpose.  This  regulation  delegates 
authority  to  the  Secretary  of  Defense  to 
represent  the  consumer  Interests  of  the 
executive  agencies  of  the  Federal  Gov¬ 
ernment  in  a  telephone  services  rate  pro¬ 
ceeding. 

2.  Effective  date.  This  regulation  is  ef¬ 
fective  immediately. 

3.  Delegation,  a.  Pursuant  to  the  au¬ 
thority  vested  in  me  by  the  Federal  Prop¬ 
erty  and  Administrative  Services  Act 
of  1949,  63  Stat.  377,  as  amended,  par¬ 
ticularly  sections  201(a)(4)  and  205(d) 
(40  U.S.C.  481(a)(4)  and  486(d)),  au¬ 
thority  is  delegated  to  the  Secretary  of 
Defense  to  represent  the  consumer  in¬ 
terests  of  the  .executive  agencies  of  the 
Federal  Government  before  the  City 
Council  of  El  Paso,  Tex.,  in  a  proceeding 
involving  the  application  of  Mountain 
Bell  Telephone  Co.,  for  a  telephone  rate 
increase. 

b.  The  Secretary  of  Defense  may  re¬ 
delegate  this  authority  to  any  officer, 
official,  or  employee  of  the  Department 
of  Defense. 

c.  This  authority  shall  be  exercised  in 
accordance  with  the  policies,  procedures, 
and  controls  prescribed  by  the  General 
Services  Administration,  and,  further, 
shall  be  exercised  In  cooperation  with 
the  responsible  officers,  officials,  and  em¬ 
ployees  thereof. 

Arthur  F.  Sampson, 

Acting  Administrator 
of  General  Services 

February  27, 1973. 

[FR  Doc.73-4319  FUed  3-6-73;8:45  am] 

NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

FEDERAL  GRAPHICS  EVALUATION 
ADVISORY  PANEL 

Notice  of  Closed  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub¬ 
lic  Law  92-463),  notice  Is  hereby  given 
that  a  closed  meeting  of  the  Federal 
Graphics  Evaluation  Advisory  Panel  to 
the  National  Endowment  for  the  Arts 
will  be  held  at  9:30  ajn.,  on  March  6, 
1973,  In  Washington,  D.C. 

1110  panel  will  reidew,  discuss,  evalu¬ 
ate,  and  make  recommendations  in  con- 


■  Voting  for  this  action:  Chairman  Bums 
and  Ooveraors  Robertson,  Daane,  Brimmer, 
Sheehan,  and  Bucher.  Absent  and  not  vot¬ 
ing:  Governor  Mitchell. 


nection  with  Federal  agency  graphics 
progrrams.  It  has  been  determined  by 
the  Cihairman,  in  accordance  with  sec¬ 
tion  10(d)  of  the  Act,  that  the  meeting 
Involves  matters  exempt  from  the  re¬ 
quirements  of  public  disclosure  under  the 
provisions  of  the  Freedom  of  Informa¬ 
tion  Act  (5  U.S.C.  552(b)  ) . 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mrs. 
Eleanor  A.  Snyder,  Advisory  Committee 
Management  Officer,  National  Endow¬ 
ment  for  the  Arts,  806  15th  Street  NW., 
Washington,  DC  20560,  or  call  area  code 
202-382-2854. 

P.  P.  Berman, 

Director  of  Administration,  Na¬ 
tional  Foundation  on  the  Arts 
and  the  Humanities. 

[FR  Doc.73-4208  FUed  3-6-73;8:46  am] 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[70-6309] 

CENTRAL  AND  SOUTH  WEST  CORP. 

Notice  of  Proposed  Amendment  of  Certifi¬ 
cate  of  Incorporation  To  Split  Authorized 
Common  Stock  Two-for-One,  and  Order 
Authorizing  Solicitation  of  Proxies  in 
Connection  Therewith 

February  28,  1973. 

Notice  is  hereby  given  that  Central  and 
South  West  Corp.,  300  Delaware  Avenue, 
Wilmington,  DE  19899  (Central),  a 
registered  holding  company,  has  filed  a 
declaration  with  this  Commission  pur¬ 
suant  to  the  Public  Utility  Holding 
Company  Act  of  1935  (Act) ,  designating 
sections  6  and  7  of  the  Act  and  Rules  20, 
23,  62,  and  100(a)  promulgated  there¬ 
under  as  applicable  to  the  proposed 
transaction.  All  interested  persons  are 
referred  to  the  declaration,  which  is 
summarized  below,  for  a  complete  state¬ 
ment  of  the  proposed  transaction. 

Central  proposes,  by  amendment  to  Its 
Ceitificate  of  Incorporation,  to  effect  a 
two-for-one  split  of  its  authorized  com¬ 
mon  stock  of  24  million  shares,  par 
value  $7  per  share.  ’The  proposed  split 
would  result  in  48  million  shares  of  au¬ 
thorized  ccmunon  stock  with  par  value 
of  $3.50  per  share.  Central’s  board  of 
directors  has  proposed  the  split  in  the 
Interests  of  encouiWlng  wider  ownership 
of  Central’s  shares  of  common  stock  and 
making  them  more  attractive  to  a  larger 
segment  of  investors.  Presently,  there 
are  approximately  31,000  Centi^  com¬ 
mon  stockholders  of  record. 

Central  Intends  to  present  the  pro¬ 
posed  amendment  to  its  shareholders  ef¬ 
fecting  the  two-for-one  split  at  Its  an¬ 
nual  shareholders’  meeting  on  April  19, 
1973,  and  to  solicit  proxies  in  connection 
with  the  said  meeting.  The  affirmative 
vote  of  a  majority  of  the  outstanding 
shares  Is  required  for  adoption  of  the 
amendment.  Central  has  filed  its  proxy 
solicitation  materials  for  acceleration  of 
the  effectiveness  of  its  declaratlcm  with 
respect  to  the  solicitation  as  provided  In 
Rule  62.  The  cost  of  solicitation,  which 
will  be  borne  by  Central,  Is  estimated  at 
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$13,000,  principally  consisting  of  printing 
and  mailing  costs. 

If  the  amendment  is  adopted  and  made 
effective.  Central  proposes  to  issue  to 
each  stockholder  of  record  stock  certifi¬ 
cates  for  a  number  of  shares  of  its  own- 
mon  stock,  par  value  of  $3.50  per  share, 
equal  to  the  number  of  shares  registered 
in  his  name.  Stockholders  will  not  be  re¬ 
quired  to  surrender  outstanding  stock 
certificates. 

It  is  estimated  that  the  fees  and  ex¬ 
penses  of  the  transaction,  excluding  the 
costs  associated  with  the  solicitation  of 
the  proxies  is  $116,000,  including  addi¬ 
tional  stock  exchange  listing  fees  of  $60.- 
000  and  transfer  agents’  expenses  of  $36,- 
500.  Central  represents  that  no  State 
commission  and  no  Federal  commission, 
other  than  this  Commission,  has  jurisdic¬ 
tion  over  the  proposed  transaction. 

Notice  is  further  given  that  any  inter¬ 
ested  person  may,  not  later  than  April  2, 
1973,  request  in  writing  that  a  hearing  be 
held  on  such  matter,  stating  the  nature 
of  his  interest,  the  reasons  for  such  re¬ 
quest,  and  the  issues  of  law  or  fact  raised 
by  said  declaration  which  he  desires  to 
controvert;  or  he  may  request  that  he  be 
notified  if  the  Commission  should  order 
a  hearing  thereon.  Any  such  request  be 
addressed;  Secretary,  Securities  and  Ex¬ 
change  Commission,  Washington,  D.C. 
20549.  A  copy  of  such  request  should  be 
served  personally  or  by  mail  (airmail  if 
the  person  being  served  is  located  more 
than  500  miles  from  the  point  of  mail¬ 
ing)  upon  the  declarant  at  the  above- 
stated  address,  and  proof  of  service  (by 
affidavit  or.  in  case  of  an  attorney  at  law, 
by  certificate)  should  be  filed  with  the 
request.  At  any  time  after  said  date,  the 
declaration,  as  filed  or  as  it  may  be 
amended,  may  be  permitted  to  become 
effective  as  provid^  in  Rule  23  of  the 
general  rules  and  regulati<ms  promul¬ 
gated  under  the  Act,  or  the  Commission 
may  grant  exemption  from  such  rules  as 
provided  in  Rides  20(a)  and  100  thereof 
or  take  such  other  action  as  it  may  deem 
appropriate.  Persons  who  request  a  hear¬ 
ing  or  advice  as  to  whether  a  hearing  is 
ordered  will  receive  notice  of  further 
developments  in  this  matter.  Including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponements  thereof. 

It  appearing  that  the  declaration  re¬ 
garding  the  proposed  solicitation  of  prox¬ 
ies  should  be  permitted  to  become  effec¬ 
tive  forthwith  pursuant  to  Rule  62 : 

It  is  ordered.  That  the  declaration  re¬ 
garding  the  proposed  solicitation  of  prox¬ 
ies.  be  and  hereby  is.  permitted  to  b^me 
effective  forthwith  pursuant  to  Rule  #2 
and  subject  to  the  terms  and  conditions 
prescribed  in  Rule  24  under  the  Act. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulati<m,  pursuant  to  dele¬ 
gated  authority. 

[seal]  Ronald  F.  Hunt, 

Seeretam. 

(PR  Doc.73-4180  Filed  8-5-73;8:45  am] 


[FUe  No.  500-1] 
CRYSTALOGRAPHY  CORP. 

Order  Suspending  Trading 

Februabt  27,  1973. 

It  appearing  to  the  Securities  and 
Exchange  Commission  that  the  summary 
suspension  of  trading  in  the  common 
stock,  $0.01  par  value,  and  all  other  se¬ 
curities  of  Crystalography  Corp.,  being 
traded  otherwise  than  on  a  national  se¬ 
curities  exchange  is  required  in  the 
public  interest  and  for  the  protection  of 
investors: 

It  is  ordered,  pursuant  to  section  15 
(c)  (5)  of  the  Securities  Exchange  Act  of 
1934,  That  trading  in  such  securities 
otherwise  than  on  a  national  securities 
exchange  be  summarily  suspended,  this 
order  to  be  effective  for  the  period  from 
February  28,  1973,  through  March  9, 
1973. 

By  the  Commission. 

[seal]  Ronald  F.  Hunt, 

Secretary. 

(PR  Doc.73-4175  Plied  3-5-73:8:46  am] 


[813-8364] 

INVESTORS  DIVERSIFIED  SERVICES,  INC., 

AND  INVESTORS  SYNDICATE  OF  AMER¬ 
ICA.  INC. 

Notice  of  Filing  of  Application  for  Order 
Exempting  Proposed  Transactions 

Notice  is  hereby  given  that  Investors 
Diversified  Services,  Inc.,  IDS  Tower, 
Miimeapolis,  Minn.  55402  (IDS) .  and  its 
wholly  owned  subsidiary.  Investors  Syn¬ 
dicate  of  America,  Inc.  (ISA),  which  is 
registered  under  the  Investment  Com¬ 
pany  Act  of  1940  (Act)  as  a  face-amount 
certificate  company  (hereinafter  some¬ 
times  referred  to  collectively  as  Appli¬ 
cants)  ,  have  filed  an  application  pursu¬ 
ant  to  section  17(b)  of  the  Act  for  an 
order  of  the  Commission  exempting  from 
the  provisions  of  section  17(a)  of  the 
Act  the  sale  by  IDS  to  ISA  of  certain 
noninsured  home  improvement  loans  in 
exchange  for  cash.  All  Interested  per¬ 
sons  are  referred  to  the  application  on 
file  with  the  Commission  for  a  statement 
of  the  representations  contained  therein 
which  are  summarized  below. 

IDS  proposes  to  sell  to  ISA  for  cash 
approximately,  but  no  more  than,  $10 
million  of  noninsured  home  improvement 
loans  (amounts  as  given  herein  refer  to 
impsud  principal  balance  less  unamor- 
tlzed  discount,  except  as  otherwise 
noted) .  Inasmuch  as  IDS  is  an  affiliated 
person  of  ISA.  the  foregoing  transaction 
is  prohibited  by  section  17(a)  of  the  Act 
unless  exempted  pursuant  to  section 
17(b)  of  the  Act. 

ISA  is  required  to  invest  its  assets,  in 
amoimts  equal  to  its  face-amoimt  certif¬ 
icate  reserves  and  capital  stock  require¬ 
ment,  in  qualified  investments.  Under 
section  28(b)  of  the  Act,  qualified  in¬ 
vestments  are  defined  to  mean  invest¬ 


ments  of  a  kind  which  life  insurance 
companies  are  permitted  to  invest  in  or 
hold  under  the  provisions  of  the  Code 
of  the  District  of  Columbia,  and  such 
other  investments  as  the  Commission 
shall  by  rule,  regulation,  or  order  au¬ 
thorize  as  qualified  investments. 

The  Commission  on  February  9,  1960, 
issued  an  order  (Investment  Company 
Act  Release  No.  2973)  which  authorized, 
as  qualified  investments  for  ISA,  prop¬ 
erty  improvement  loans  insured  by  the 
Commissioner  of  the  Federal  Housing 
Administration  (FHA)  \mder  the  pro¬ 
visions  of  Title  I  of  the  National  Hous¬ 
ing  Act.  Under  that  order  ISA  limited 
its  holdings  of  such  Insured  property 
improvement  loans  to  an  amoimt  not  in 
excess  of  15  percent  of  its  total  qualified 
investments. 

The  Commission  on  March  4,  1965, 
also  issued  an  order  (Investment  Com¬ 
pany  Act  Release  No.  4178)  which  au¬ 
thorized,  as  qualified  investments  for 
ISA,  uninsured  property  improvement 
loans.  The  maximmn  principal  amount 
of  an  uninsured  loan  was  limited  to 
$5,000  per  prc^rty,  regardless  of  the 
number  of  units  of  which  the  property 
might  be  comprised.  Obligors  on  un¬ 
insured  loans  were  to  be  required  to  have 
an  interest  in  the  property  of  the  kind 
prescribed  by  the  FHA  regulations  for 
FHA-insured  loans.  The  aggregate 
amoxmt  of  loans  purchased  by  ISA,  both 
FHA-insured  and  uninsiu-ed,  could  not 
exceed  15  percent  of  ISA’s  total  qualified 
investments,  provided  that  not  more 
than  5  percent  of  ISA’s  total  assets  could 
be  Invested  in  uninsured  loans. 

From  1960  to  1967  Investors  Syndicate 
Credit  Corp.  (I8CC),  a  then  wholly- 
owned  subsidiary  of  ISA,  generated,  sold, 
and  serviced  both  insmed  and.  since 
1965,  iminsured  loans  for  ISA.  In  1967, 
pursuant  to  a  declaration  of  dividends  in 
kind,  ISCC  became  a  wholly-owned  sub¬ 
sidiary  of  IDS  (becoming  IDS  CTredit 
Corp.,  but  referred  to  herein  as  I8CX) , 
but  continued  its  business  relationships 
with  ISA  pursiiant  to  a  Commission 
order  (Investment  Company  Act  Release 
No.  4909). 

IDS  disposed  of  ISCC  (which  there¬ 
after,  became  FBS  Financial,  Inc.)  in 

1971.  In  connection  with  such  disposi¬ 
tion  and  shortly  prior  thereto,  ISA  pur¬ 
chased  $9,850,000  in  imlnsured  loans 
from  ISCC,  which  purchase  was  au¬ 
thorized  pursuant  to  the  Commission's 
order  of  October  28.  1971  (Investment 
Company  Act  Release  No.  6794),  and  in 
connection  with  such  disposition  IDS  re¬ 
ceived  frwn  ISCC  certain  loans  amount¬ 
ing  to  $29.3  million  as  of  December  29, 

1972. 

Such  loans  comprise  commercial  notes, 
mobile  home  contracts,  miscellaneous 
retail  contracts,  land  contracts,  cottage 
plan  contracts,  shell  home  contracts,  and 
nonlnsured  home  Improvement  loans, 
the  latter  including  the  loans  involved 
in  the  subject  transaction  and  amount¬ 
ing  to  $11.4  million  as  of  December  29, 
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1972.  IDS  and  ISCC  then  entered  into 
a  servicing  agreement  dated  December 
30,  1971,  whereby  ISCC  agreed  to  collect 
on  such  loans  and  to  repurchase  all  de¬ 
linquent  loans  to  the  extent  of  its  exist¬ 
ing  reserve  for  losses.  The  loans  proposed 
to  be  purchased  by  ISA  are  calculated  to 
provide  a  net  annual  yield  of  7  Vi  Per¬ 
cent.  They  are  seasoned  loans  with  an 
original  term  of  not  more  than  60  months 
and  a  current  average  maturity  of  ap¬ 
proximately  20  months.  None  of  said 
loans  is  more  than  1  monthly  payment 
past  due.  ISCC  will  continue  to  service 
said  loans  pursusmt  to  the  terms  of  its 
servicing  agreement  with  IDS,  which 
terms  cover  the  eventuality  of  sale  of 
the  loans  by  IDS  to  an  affiliate,  and 
when  any  of  said  loans  shall  prove  to  be 
uncollectible,  they  will  be  repurchased  by 
ISCC  to  the  extent  of  the  then  existing 
loss  reserve  maintained  by  ISCC.  To  the 
extent  that  such  loss  reserve  proves  in¬ 
sufficient  to  cover  any  such  imcollectible 
loans,  IDS  will  execute  to  ISA  its  written 
agreement  that  should  the  loss  reserve 
of  ISCC  not  be  sufficient  to  provide  full 
recourse  on  any  of  said  loans  which  prove 
tmcollectible,  IDS  will  repurchase  from 
ISA  any'  of  said  loans  determined  in  the 
discretion  of  ISA  to  be  imcollectible. 

Loss  experience  with  respect  to  non¬ 
insured  property  improvement  loans  pur¬ 
chased  previously,  pursuant  to  the  Com¬ 
mission  orders  referred  to  above,  has 
been  favorable.  In  face  amount,  the 
aggregate  amoimt  of  such  loans  pur¬ 
chased  by  ISA  through  November  30, 
1972,  was  $34.8  million,  and  by  said  date 
there  had  been  a  total  liquidation  of 
$27.4  million.  The  aggregate  of  such  loans 
repurchased  and  applied  against  loss  re¬ 
serve  by  ISCC  to  such  date  was  $600,775, 
or  1.73  percent  of  the  amount  purchased. 
The  repurchase  percentage  with  respect 
to  the  loans  purchased  by  IDS  has  been 
considerably  higher  than  this,  but  Ap¬ 
plicants  attribute  the  difference  to  the 
facts  that  many  of  the  loans  purchased 
by  IDS  were  unseasoned  or  became  the 
subject  of  litigation.  However,  inasmuch 
as  the  subject  loans  now  proposed  to  be 
purchased  by  ISA  would  be  only  sea¬ 
soned  loans,  none  of  which  is  more  than 
one  monthly  payment  past  due.  Appli¬ 
cants  believe  that  ISA’s  experience  with 
respect  to  such  loans  will  be  similar  to  its 
past  experience  with  loans  of  the  same 
type.  Applicants  contend  that,  in  any 
event,  ISA  would  not  suffer  adverse 
effects  from  a  higher  incidence  of  de¬ 
fault  in  view  of  the  undertaking  to  be 
entered  into  by  IDS  to  repurchase  in 
event  of  default. 

ISA’s  holding  of  Title  I  and  nonin¬ 
sured  property  loans  upon  consummation 
of  the  proposed  transaction  will  be  well 
within  the  limits  set  by  previous  orders 
of  the  Commission  noted  above.  Total 
ISA  holdings  of  such  loans  as  of  Novem¬ 
ber  30,  1972,  constituted  2.48  percent  of 
qualified  assets,  and  an  additional  $10 
million  of  loans  would  increase  such  per¬ 
centage  to  3.48  percent. 

The  proposed  purchase  will  cover  only 
loans  constituting  qualified  investments 
as  provided  in  Commission  orders  dated 
February  9,  1960,  and  March  4,  1965, 
Investment  Company  Act  Releases  Nos. 


2973  and  4178,  as  amended  by  Invest¬ 
ment  Company  Act  Release  No.  6170  of 
August  25, 1970,  and  by  the  Commission’s 
order  of  Octol^r  28,  1971,  Investment 
Company  Act  Release  No.  6794,  and  will 
conform  to  said  orders  as  presently  in 
effect. 

ISA  initiated  negotiations  for  the  pro¬ 
posed  transaction  because  ISA  is  in  need 
of  portfolio  invettments  and,  in  thelllght 
of  its  investment  program,  is  particularly 
desirous  of  obtaining  short  to  medium 
term  investments  at  an  attractive  yield 
and  with  the  liquidating  features  of  the 
loans  in  question.  The  71/2  percent  yield 
on  the  subject  loans  is  higher  than  the 
yield  generally  available  in  the  open  mar¬ 
ket  for  any  other  than  long-term  invest¬ 
ments  and  is  particularly  attractive  in 
view  of  the  guaranty  agreement  to  be 
entered  into  with  IDS.  IDS,  on  the  other 
hand,  is  interested  in  the  transaction 
because  it  had  taken  over  the  subject 
loans  outside  its  normal  course  of  busi¬ 
ness  and  only  to  facilitate  the  disposi¬ 
tion  of  ISCC.  IDS  borrowed  money  in 
order  to  carry  the  loans,  and  IDS  Is 
interested  in  improving  its  cash  and  loan 
positions  as  a  result  of  the  sale. 

Applicants  believe  that  the  proposed 
transaction  will  provide  a  sound  and  fav¬ 
orable  investment  to  ISA  and  that  its 
terms  are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned.  Investment  in  imin- 
sured  loans  has  been  a  policy  of  ISA  for 
a  number  of  years  and  is  consistent  with 
the  policy  of  ISA  as  recited  in  its  regis¬ 
tration  statement  and  reports  filed  under 
the  Act. 

Section  17(a)  of  the  Act,  as  here  per¬ 
tinent,  prohibits  an  affiliated  person  of 
a  registered  investment  company  from 
selling  to  such  registered  company  siny 
securities  or  other  property  unless  the 
Commission,  upon  application  pursuant 
to  section  17(b),  grants  an  exemption 
from  the  provisions  of  section  17(a). 
Such  exemption  may  be  granted  if  evi¬ 
dence  establishes  that  the  terms  of  the 
proposed  trans£u:tlons.  including  the 
consideration  to  be  paid,  are  reasonaMe 
and  fair  and  do  not  Involve  overreach¬ 
ing  on  the  part  of  any  person  concerned. 
In  addition,  the  proposed  transaction 
must  be  consistent  with  the  policy  of 
the  registered  investment  company  con¬ 
cerned  and  with  the  general  purposes  of 
the  Act. 

Notice  is  further  given  that  any  inter¬ 
ested  person  may.  not  later  than 
March  23,  1973,  at  5:30  p.m.,  submit  to 
the  Commission  in  writing  a  request  for 
a  hearing  on  the  matter  accompanied  by 
a  statement  as  to  the  nature  of  his  in¬ 
terest,  the  reason  for  such  request,  and 
the  issues  of  fact  or  law  proposed  to  be 
controverted,  or  he  may  request  that  he 
be  notified  if  the  Commission  shall  or¬ 
der  a  hearing  thereop.  Any  such  com¬ 
munication  should  be  addressed:  Secre¬ 
tary,  Securities  and  Exchange  Com¬ 
mission,  Washington,  D.C.  20549.  A 
copy  of  such  request  shall  be  served  per¬ 
sonally  or  by  mail  (airmail  if  the  person 
being  served  is  located  more  than  500 
miles  from  the  point  of  mailing)  upon 
Applicants  at  the  address  stated  above. 
Proof  of  such  service  (by  affidavit,  or  in 


case  of  an  attorney  at  law,  by  certificate) 
shall  be  filed  contemporaneously  with 
the  request.  At  any  time  after  said  date, 
as  provided  by  Rule  0-5  of  the  rules  and 
regulations  promulgated  imder  the  Act, 
an  order  disposing  of  the  application 
herein  may  be  Issued  by  the  Commission 
upon  the  basis  of  the  information  stated 
in  said  application,  unless  an  order  for 
hearing  thereon  shall  be  Issued  upon  re¬ 
quest  or  upon  the  Commission’s  own  mo¬ 
tion.  Persons  who  request  a  hearing  or 
advice  as  to  whether  a  hearing  is  or¬ 
dered  will  receive  notice  of  further  de¬ 
velopments  in  this  matter,  including  the 
date  of  the  hearing  (if  ordered)  and  any 
postponements  thereof. 

For  the  Commission,  by  the  Division 
of  Investment  Management  Regulation, 
piu-suant  to  delegated  authority. 

[seal]  Ronald  F.  Hunt, 

Secretary. 

[PR  Doc.73-4179  Filed  3-6-73:8:45  am] 


[File  No.  600-1] 

LIBERTY  INVESTORS  LIFE  INSURANCE 
CO. 

Order  Suspending  Trading 

February  22, 1973. 

It  appearing  to  the  Securities  and  Ex¬ 
change  Commission  that  the  summary 
suspension  of  trading  in  the  common 
stock,  $0.05  par  value,  and  all  other  se¬ 
curities  of  Liberty  Investors  Life  Insur¬ 
ance  Co.,  being  traded  otherwise  than 
on  a  national  securities  exchange  is  re¬ 
quired  in  the  public  interest  and  for  the 
protection  of  investors : 

It  is  ordered.  Pursuant  to  section  15(c) 
(5)  of  the  Securities  Exchange  Act  of 
1934,  that  trading  in  such  securities 
otherwise  than  on  a  national  securities 
exchange  be  summarily  suspended,  this 
order  to  be  effective  for  the  period  from 
10  a.m.,  e.s.t.,  on  February  23,  1973, 
through  March  4, 1973. 

By  the  Commission. 

[seal]  Ronald  F.  Hunt, 

Secretary. 

[PR  Doc.73-4176  Piled  3-6-73:8:45  am] 


[812-8372] 

MASSACHUSETTS  INCOME  DEVELOPMENT 
FUND,  INC. 

Notice  of  Filing  of  Application  for  Order 
Exempting  Sale  by  Open-End  Company 

Notice  is  hereby  given  that  Massachu¬ 
setts  Income  Development  Fund,  Inc., 
200  Berkeley  Street,  Boston,  MA  02116, 
(Applicant),  a  Massachusetts  corpora¬ 
tion  registered  under  the  Investment 
Company  Act  of  1940  (Act)  as  a  diversi¬ 
fied,  open-end  management  investment 
company,  has  filed  an  application  pur¬ 
suant  to  section  6(c)  of  the  Act  request¬ 
ing  an  order  of  the  Commission  exempt¬ 
ing  from  the  provisions  of  section  22(d) 
of  the  Act  a  transaction  in  which  Appli¬ 
cant’s  redeemable  securities  will  be  issued 
without  any  sales  charge  in  exchange  for 
substantially  all  of  the  assets  of  Ridge¬ 
wood  Investment  Co.  (Ridgewood).  All 
Interested  persons  are  referred  to  the 
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application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are  sum¬ 
marized  bdow. 

Ridgewood,  an  C^o  corporation,  is  a 
personal  holding  company,  all  oi  whose 
outstanding  commcoi  stock  is  hrid.  In  the 
aggregate,  by  not  more  than  eight  indi¬ 
viduals  and  one  trust,  and  is  exempt 
from  registratl<Hi  under  the  Act  by  rea¬ 
son  ot  the  provlsicms  of  section  3(c)  (1) 
thereof. 

In  December  1972,  Ai>plicant  and 
Ridgewood  negotiated  an  Agreement  smd 
Plan  of  Reorganizaticm  (Agreemoit) 
whereby  substantially  all  the  assets  of 
Ridgewood,  consisting  of  securities  and 
cash,  are  to  be  transferred  to  Applicant 
In  exclmnge  for  shares  of  $1  par  value 
capital  stock  of  Applicant.  Pursuant  to 
the  Agreement,  the  number  of  shares  of 
Applicant  to  be  delivered  to  Ridgewood 
shall  be  determined  on  the  business  day 
preceding  the  closing  date,  as  defined  in 
the  Agreement,  by  dividing  the  net  value 
of  the  assets  of  Ridgewood  (subject  to 
certain  adjustments  as  set  forth  in  the 
Agreement) ,  to  be  transferred  to  Appli¬ 
cant  by  the  net  asset  value  per  share  of 
Applicant.  The  applicatiMi  represents 
that  the  shareholders  of  Ridgewood  have 
no  present  intention  of  redeeming  or 
otherwise  disposing  of  shares  of  Ai^li- 
cant  fc^owing  the  proposed  transaction. 

It  is  a  conditimi  of  the  Agreement  that 
Ridgewood  receive  prior  to  the  closing 
an  (KHnlon  erf  its  counsel  to  the  effect 
that  the  proposed  exchange  ccxistltutes 
a  tax-free  reorganization  within  the 
meaning  of  section  368(a)  (1)  (C)  of  the 
Internal  Revenue  Code,  in  which  case 
the  tax  basis  at  Ridgewood’s  assets  will 
be  carried  over  to  Applicant  and  remain 
the  same  after  the  transactimi  (in  the 
hands  (rf  Applicant)  as  before  (in  the 
hands  of  Ridgewood).  The  adjustment 
in  the  Agreement  provides  a  formula  to 
minimize  the  potential  tax  effect,  if  any. 
to  Applicant  of  any  dlsixnportlon  in  re¬ 
alize  and  unrealized  taxable  gains  and 
losses  of  the  combining  companies. 

As  of  November  10,  1972,  the  net  asset 
value  of  Applicant’s  stock  was  $15.11  per 
share,  and  the  net  value  of  the  assets  of 
Ridgewood  to  be  delivered  to  Applicant 
was  approximately  $771,075.  Assuming 
that  the  closing  imder  the  Agreement 
bad  taken  place  on  that  date,  there 
would  have  been  no  adjustment  to  the 
value  of  assets  of  Ridgewood  to  be  trans¬ 
ferred,  and  Ridgewood  would  have  re¬ 
ceived  51,030.77  shares  of  Ai^llcant  in 
the  exchange. 

Section  22(d)  of  the  Act  provides,  in 
pertinent  part,  that  registered  open-end 
investment  companies  may  sell  their 
shares  only  at  the  ciurent  pxiUlc  offering 
price  as  described  In  the  prospectus.  ’The 
public  offering  price  of  Ai^licant’s 
shares,  as  described  In  Its  prospectus, 
includ^  a  sales  charge.  Sectiem  6(c)  of 
the  Act  permits  the  Commission,  upon 
apirficatiem,  to  exempt  a  transactiem  f  rexn 
the  provisions  of  the  Act  if  it  finds  that 
such  an  exraiptlon  Is  necessary  or  appro¬ 
priate  in  the  public  interest  and  con- 
sist»t  with  the  iHotection  of  Investors 
and  the  purposes  fairly  Intended  by  the 
policy  and  provisions  of  the  Act. 


N<^CES 

’The  aiHrflcatlon  states  that  there  Is  no 
affiliation  between  Applicant  and  Ridge¬ 
wood  and  that  the  Agrean^t  was 
arrived  at  by  arms-length  bargaining. 
’The  application  further  cmitends  that 
the  pro{X)6ed  acquisition  will  be  bene¬ 
ficial  to  the  shareholders  of  Applicant 
because  it  will  enable  Applicant  to  in¬ 
crease  its  portfolio  size  without  broker- 
sige  commissions,  although  Applicant 
does  presently  Intend  to  sell  securities 
received  from  Ridgewood  representing 
approximately  29  p>ercrat  of  the  market 
value  of  Rid^wood  as  of  Februsuy  16. 
1973.  It  is  also  r^resented  that  there 
will  be  no  effect  on  the  market  prices  of 
the  shares  to  be  acqxilred,  and  that  the 
increase  in  portfolio  size  will  result  in 
reduced  expenses  per  share  of  Appli¬ 
cant’s  outstanding  stock. 

Notice  Is  further  given  that  any  in¬ 
terested  persmi  may,  not  later  than 
March  23,  1973  at  5:30  pm.,  submit  to 
the  Commission  m  writing  a  request  for 
a  hearing  cm  the  matter  accompanied  by 
a  statement  as  to  the  nature  of  his  inter¬ 
est,  the  reason  for  such  request,  and  the 
issues,  if  any,  of  fact  or  law  proposed  to 
be  controvert^,  or  he  may  request  that 
he  be  notified  if  the  Commission  should 
order  a  hearing  thereon.  Any  such  ccHn- 
munlcaticm  should  be  addressed  r^Secre- 
tary.  Securities  and  Exchange  Commis¬ 
sion,  Washington,  D.C.  20549.  A  copy  of 
such  request  shall  be  served  perscmally 
or  by  mail  (airmail  if  the  persem  being 
served  is  located  mcn-e  than  500  miles 
from  the  point  of  mailing)  upcm  Appli¬ 
cant  at  the  address  stated  above.  Premf 
of  such  service  (by  affidavit,  or  in  the 
case  of  an  attorney  at  law,  by  certificate) 
shall  be  filed  contemporanecmsly  with 
the  request.  At  any  time  after  said  date, 
as  provided  by  Rule  0-5  of  the  rules  and 
regulations  promulgated  under  the  Act, 
an  order  disposing  of  the  apirfication 
herein  may  be  Issued  by  the  Ccxnmissioa 
upon  the  basis  of  the  Information  stated 
in  said  applicatkm,  unless  an  order  for 
hearing  upon  said  iu>irfication  shall  be 
issued  upon  request  or  upcm  the  Com¬ 
mission’s  own  motion.  Persons  who  re¬ 
quest  a  hearing  or  advice  as  to  whether 
a  hearing  is  ordered  will  receive  notice  of 
further  develomnents  in  this  matter,  in¬ 
cluding  the  date  of  the  hearing  (if  or¬ 
dered)  and  any  poetpononents  thereof. 

For  the  Commlsslcm,  by  the  Divlslcm 
of  Investment  Management  Regulaticm, 
pursuant  to  delegated  authority. 

[seal]  Ronald  F.  Hunt. 

Secretary. 

(FR  Dck.73-4181  FUed  3-S-73;8:45  am] 


[813-3368] 

NATIONAL  MUNiaPAL  TRUST  (HRST  AND 
SUBSEQUENT  NATIONAL  AND  STATE 
SERIES) 

Notice  of  Filing  of  Application  for  Order 
Granting  bemption 

Notice  is  her^y  given  that  National 
Mimicipal  Trust  (First  and  Subsequent 
National  and  State  Series)  (Applicant) , 
c/o  Kohlmeyer  ft  Co.,  147  Carondelet 
Street,  New  Orleans,  LA  70150,  a  unit 
investment  trust  registered  under  the 


Investment  Company  Act  of  1940  (Act) . 
has  filed  an  application  pursuant  to  sec¬ 
tion  6(c)  of  the  Act  for  exemption  from 
the  provisions  of  section  14(a)  of  the 
Act  and  Rules  19b-l  and  22c-l  imder 
the  Act.  All  interested  persons  are  re¬ 
ferred  to  the  appllc^ion  on  file  with 
the  Commlsslcm  for  a  statement  of  the 
representations  therein,  which  are  sum¬ 
marized  below. 

Applicant  is  a  registered  unit  invest¬ 
ment  trust,  organized  under  the  laws 
of  the  State  of  New  York.  It  is  int^ded 
that  the  United  States  Trust  CXimpany 
of  New  York  will  act  as  Trustee  of  Ap¬ 
plicant  (’Trustee)  pursuant  to  a  trust 
agreement  (Trust  Agreement)  between 
the  Trustee  and  Kohlmeyer  ft  Co.,  Legg, 
Masem  ft  Oo.,  Inc.,  and  EHper,  Jaffray  ft 
Hopwood  Inc.  (or  succeeding  sponsors) 
(Sponsors) .  Standard  ft  Poor’s  Corp.  will 
serve  as  Evaluator  with  respect  to  each 
Series  of  Applicant. 

Pursuant  to  the  Trust  Agreement  for 
each  Series  of  Applicant,  the  Sponsors 
will  deposit  with  the  ’Trustee  in  excess 
of  $3  million  principal  amount  erf  tax- 
free  municipal  bonds  (bemds) ,  which  the 
Sponsors  shall  have  accumulated  for 
suc^  purpose,  and  simultaneously  with 
sued!  deposit  will  receive  from  the 
’Trustee  registered  certificates  represent¬ 
ing  in  excess  of  3,000  units  which  will 
represent  the  entire  ownership  of  a  Se¬ 
ries.  Applicant  presently  proposes  to  offer 
units  of  its  First  Series  for  sale  to  the 
public,  and  for  this  purpose  a  registra¬ 
tion  statement  imder  the  Seemrities  Act 
of  1933  has  been  filed  which  has  not  yet 
become  effective.  Since  the  ’Trust  Agree¬ 
ment  does  not  provide  for  the  issuance 
of  additlimal  units  after  the  initial  offer¬ 
ing  of  a  Series,  the  proceeds  of  bonds 
which  may  be  sold,  redeemed  or  which 
mature  will  be  distributed  to  unitholders. 
While  the  Sponsors  are  not  obligated 
to  do  so,  it  is  their  present  mtentlon  to 
maintain  a  secondary  market  for  units 
of  the  Applicant  and  continuously  to 
offer  to  purchase  such  units  at  paices 
in  excess  of  the  redwnption  price,  as  set 
f(Mlh  in  the  ’Trust  Agreement. 

Section  14(a) 

Section  14(a)  of  the  Act,  in  substance, 
provides  that  no  registered  Investment 
company  and  no  principal  underwriter 
for  such  a  oompcuiy  shall  make  a  public 
offering  of  securities  of  which  such  ocmi- 
pany  is  the  issuer  unless;  (1)  The  com¬ 
pany  has  a  net  worth  of  at  least  $100,000; 

(2)  at  the  time  of  a  previous  public  offer¬ 
ing  it  had  a  net  worth  of  $100,000;  or 

(3)  provision  is  made  that  a  net  worth 
of  $100,000  will  be  obtained  from  not 
more  than  25  responsible  persons  within 
90  da3rs,  or  the  entire  proceeds  received, 
including  sales  charge,  wUl  be  refunded- 

A[H>licant  asserts  that  section  14(a) 
of  the  Act  is  Intended  to  limit  the  forma¬ 
tion  of  undercapitalized  investment  com¬ 
panies.  Applicant  states  that  it  is  in¬ 
tended  that  each  Series,  at  the  date  of 
deposit  and  before  any  unit  is  offered  to 
the  public,  will  have  a  net  worth  far  In 
excess  of  $100,000,  that  the  Sponsors  In¬ 
tend  to  sell  all  units  to  the  public  at  an 
offering  price  disclosed  in  the  prospectus 
for  such  Series,  that  It  Is  Intended  that  a 
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secondary  market  for  the  imits  be  main¬ 
tained,  Eind  that  interest  rates  and  other 
applicable  information  concerning  the 
underlying  bonds  will  be  disclosed  in  the 
prospectus. 

The  Sponsors  have  agreed  to  the  re¬ 
quested  exemption  being  subject  to  the 
condition  that  they  will  refund,  on  de¬ 
mand  and  without  deduction,  all  sales 
charges  paid  by  purchasers  of  units  in 
the  initial  public  offering  of  a  Series  if, 
within  90  days  from  the  time  that  the 
registration  statement  relating  to  such 
Series  becomes  effective,  either  (i)  the 
net  worth  of  such  Series  shall  be  reduced 
to  less  than  $100,000,  or  (ii)  such  fund 
shall  have  been  terminated.  The  Spon¬ 
sors  have  further  agreed  to  instruct  the 
Trustee  on  the  date  of  deposit  of  each 
Series  that  in  the  event  that  redemption 
by  the  Sponsors  of  units  constituting  a 
part  of  the  unsold  units  shall  result  in 
that  Series  having  a  net  worth  of  less 
than  $2  million,  the  Trustee  shall  termi¬ 
nate  the  Series  in  the  manner  provided  in 
the  Trust  Agreement  and  distribute  any 
municipal  bonds  or  other  assets  deposited 
with  the  Trustee  pursuant  to  the  Tiiist 
Agreement  as  provided  therein. 

Rule  19b-l 

Rule  19b-l(b)  provides,  in  part,  that 
no  registered  investment  company  which 
Is  not  a  “regulated  Investment  company” 
as  defined  in  section  851  of  the  Internal 
Revenue  Code  shall  make  more  than  one 
distribution  of  long-term  capital  gains  in 
any  1  taxable  year  of  such  investment 
company. 

Applicant  proposes  to  make  monthly 
distributions  of  principal  and  interest  to 
unitholders  of  a  Series.  Distributions  of 
principal  constituting  capital  gains  to 
unitholders  may  arise  in  two  instances: 
(1)  If  an  issuing  authority  calls  or  re¬ 
deems  an  issue  held  in  the  portfolio,  the 
sums  received  by  Applicant  will  be  dis¬ 
tributed  to  unitholders  on  the  next  dis¬ 
tribution  date;  and  (2)  if  bonds  are  sold 
in  order  to  provide  funds  necessary  to 
meet  redemptions. 

Applicant  states  that  the  dangers 
against  which  Rule  19b-l  is  intended 
to  guard  will  not  exist  in  connection  with 
any  Series  of  Applicant,  since  neither 
Applicant  nor  the  Sponsors  have  con¬ 
trol  over  the  events  which  could  trigger 
capital  gains.  Applicant  seeks  to  make 
a  combined  distribution  of  principal,  in¬ 
cluding  capital  gains,  and  interest  each 
month,  and  states  that  any  capital  gains 
in  such  distribution  will  be  clearly  indi¬ 
cated  as  such  in  accompanying  reports  to 
unitholders.  In  addition,  it  is  alleged 
that  the  amounts  involved  in  a  normal 
distribution  of  principal  will  be  relatively 
small  in  comparison  to  the  normal  in¬ 
terest  distribution. 

Paragraph  (b)  of  Rule  19b-l  provides 
that  a  unit  investment  trust  may  distrib¬ 
ute  capital  gain  dividends  received  from 
a  “regulated  investment  company”  within 
a  reasonable  time  after  receipt.  Appli¬ 
cant  states  that  the  purpose  behind  such 
provision  is  to  avoid  forcing  unit  invest¬ 
ment  trusts  to  accumulate  valid  distribu¬ 
tions  received  throughout  the  year  and 
distribute  them  only  at  yearend.  Appli¬ 
cant  finther  alleges  that  its  situation 


places  it  squarely  within  the  purpose  of 
such  provision.  However,  in  order  to  com¬ 
ply  with  the  lltersd  requirements  of  the 
rule.  Applicant  would  be  forced  to  hold 
any  moneys  which  would  constitute  capi¬ 
tal  gains  upon  distribution  until  the  end 
of  its  taxable  year.  Applicant  contends 
that  such  a  practice  would  clearly  be  to 
the  detriment  of  the  unitholders. 

Rule  22c-1 

Rule  22c-l  provides,  in  part,  that  re¬ 
deemable  securities  of  registered  invest¬ 
ment  companies  may  be  sold,  redeemed, 
or  repurchased  at  a  price  based  on  the 
current  net  asset  value  (computed  on 
each  day  during  which  the  New  York 
Stock  Exchange  is  open  for  trading  not 
less  frequently  than  once  daily  as  of  the 
time  of  the  close  of  trading  on  such  Ex¬ 
change)  which  is  next  computed  after 
receipt  of  a  tender  of  such  security  for 
redemption  or  of  an  order  to  pmchase 
or  sell  such  security. 

Applicant  states  that  the  rule  has  two 
purposes:  (1)  To  eliminate  or  to  reduce 
any  dilution  of  the  value  of  outstanding 
redeemable  securities  of  registered  in¬ 
vestment  companies  which  would  occur 
through  the  redemption  or  repurchase 
of  such  securities  at  a  price  above  their 
net  asset  value  or  the  sale  of  such  securi¬ 
ties  at  a  price  based  on  a  previously  es¬ 
tablished  net  asset  value  which  would 
permit  a  potential  investor  to  take  ad¬ 
vantage  of  an  upswing  in  the  market 
and  the  accompanying  increase  in  the 
net  asset  value  of  the  securities;  and  (2) 
to  minimize  speculative  trading  practices 
in  the  securities  of  registered  investment 
companies. 

Applicant  represents  that  the  Spon¬ 
sors,  while  not  obligated  to  do  so.  Intend 
to  maintain  a  market  for  the  units  and 
continuously  to  offer  to  purchase  units 
at  prices  in  excess  of  redemption  prices. 
For  purposes  of  the  secondary  market 
transactions,  an  evaluation  will  only  be 
made  once  each  week. 

Applicant  asserts  that  the  pricing  of 
imlts  by  the  Sponsors  in  the  secondary 
market  in  no  way  affects  the  assets  of 
Applicant,  l.e.,  the  underlying  bonds. 
Finally,  because  of  the  nature  of  the 
bonds  in  the  portfolio,  price  changes  are 
limited.  Thus  the  movement  in  the  mu¬ 
nicipal  bond  market  is  not  sufficient  to 
make  speculation  in  an  interest  in  a 
group  of  bonds  ordinarily  profitable. 

Applicant  asserts  that  public  unit 
holders  benefit  from  the  Sponsors’  pric¬ 
ing  procedure  in  the  secondary  market, 
since  they  receive  a  normally  higher  re¬ 
purchase  price  for  their  units  without 
the  cost  burden  of  dally  evaluations  of 
the  unit  redemption  value.  Moreover,  the 
application  states  that  the  Sponsors  have 
imdertaken  to  adopt  a  procedure  where¬ 
by  the  Evaluator,  without  a  formal  eval¬ 
uation,  will  provide  the  Sponsors  with 
estimated  evaluations  on  trading  days. 
In  the  case  of  a  repurchase,  if  the  Evalu¬ 
ator  cannot  state  that  the  previous  Fri¬ 
day’s  price  is  at  least  equal  to  the  current 
bid  price,  the  Sponsors  will  order  a  full 
evaluation.  In  case  of  resale,  if  the  Eval¬ 
uator  cannot  state  that  the  previous 
Friday’s  price  Is  no  more  than  one-half 
point  ($5  per  $1,000  principal  amount  of 


underlying  bonds)  greater  than  the  cur¬ 
rent  offering  price,  a  full  evaluation  will 
be  ordered. 

Section  6(c)  of  the  Act  provides,  in 
part,  that  the  Commissicm  may  condi¬ 
tionally  or  imconditionally  exempt  any 
person,  security,  or  transacticm,  or  any 
class  or  classes  of  persons,  securities,  or 
transactions  from  any  provisions  of  the 
Act  or  of  any  rule  or  regulation  under 
the  Act,  if  and  to  the  extent  such  exemp¬ 
tion  is  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and  provi¬ 
sions  of  the  Act. 

Notice  is  further  given  that  any  inter¬ 
ested  person  may,  not  later  than 
March  20,  1973,  at  5:30  p.m.,  submit  to 
the  Commission  in  writing  a  request  for 
hearing  on  the  matter  accompanied  by 
a  statement  as  to  the  nature  of  his  in¬ 
terest,  the  reason  for  such  request  and 
the  issues  of  fact  or  law  proposed  to  be 
controverted,  or  he  may  request  that  he 
be  notified  if  the  Commission  shall  order 
a  hearing  thereon.  Any  such  commimi- 
cation  should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  (airmail  if  the  person  being  served 
is  located  more  than  500  miles  from  the 
point  of  mailing)  upon  Applicant  at  the 
address  stated  above.  Proof  of  such  serv¬ 
ice  (by  affidavit  or  in  case  of  an  attorney 
at  law  by  certificate)  shall  be  filed  con¬ 
temporaneously  with  the  request.  At  any 
time  after  said  date,  as  provided  by  Rule 
0-5  of  the  rules  and  regulations  promul¬ 
gated  imder  the  Act,  an  order  disposing 
of  the  application  herein  may  be  Issued 
by  the  Commission  upon  the  basis  of  the 
information  stated  in  said  application, 
unless  an  order  for  hearing  upon  said 
application  shall  be  Issued  upon  request 
or  upon  the  Commission’s  own  motion. 
Persons  who  request  a  hearing,  or  advice 
as  to  whether  a  hearing  is  ordered,  will 
receive  notice  of  further  developments  in 
this  matter.  Including  the  date  of  the 
hearing  (if  ordered)  and  any  postpone¬ 
ments  thereof. 

FOr  the  Commission,  by  the  Division  of 
Investment  Management  Regulation, 
pursuant  to  delegated  authority. 

[seal]  Ronald  F.  Hunt, 

Secretary. 

(FR  Doc.73-4178  PUed  3-5-73:8:45  am] 


[PUe500-lI 

STAR-GLO  INDUSTRIES  INC. 

Order  Suspending  Trading 

P’ebruary  27,  1973. 

It  appearing  to  the  Securities  and  Ex¬ 
change  Commission  that  the  summary 
suspension  of  trading  in  the  common 
stock,  $0.10  par  value,  and  all  other  se¬ 
curities  of  Star-Qlo  Industries  Inc., 
being  traded  otherwise  than  on  a  na¬ 
tional  securities  exchange  is  required  in 
the  public  interest  and  for  the  protection 
of  investors: 

It  is  ordered.  Pursuant  to  section  15(c) 
(5)  of  the  Securities  Exchange  Act  of 
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1934.  that  trading  In  such  securities 
otherwise  than  on  a  national  securities 
exchange  be  siunmarily  suspended,  this 
order  to  be  effective  for  the  period  from 
February  28. 1973  through  Msux^h  9, 1973. 

By  the  Commission. 

[seal]  Ronald  P.  Hunt, 

Secretary. 

[FR  Doc.73-4177  PUed  3-5-73:8:45  amj 

SMALL  BUSINESS 
ADMINISTRATION 

[Delegation  of  Authority  No.  30-VII,  Arndt.  1] 

CHIEF,  REGIONAL  FINANaNG  DIVISION, 
ET  AL. 

Delegation  of  Authority  To  Conduct 

Program  Activities  in  the  Field  Offices 

Delegation  of  Authority  No.  30-VII  (37 
FR  17616)  Is  hereby  amended  to  include 
approval  and  certain  other  authority  for 
strategic  arms  limitation  economic  In¬ 
jury  loans;  more  clearly  define  certain 
other  authorities;  eliminates  references 
to  Class  B  disasters;  and  includes  au¬ 
thority  to  contract  for  local  credit  bureau 
services  and  loss  verification  services. 
Parts  I,  n,  and  vm  are  revised  to  read  as 
follows: 

Paht  I — ^Financing  Program 

Section  A.  Loan  approval  author¬ 
ity  •  •  • 

3.  Displaced  business  and  other  eco¬ 
nomic  injury  loans,  a.  To  decline  dis¬ 
placed  business  loans,  coal  mine  health, 
and  safety  loans,  strategic  arms  limita¬ 
tion  economic  injury  loans,  consumer 
protection  loans  (meat,  egg,  poultry) ,  oc¬ 
cupational  safety  and  health,  and  eco¬ 
nomic  injury  disaster  loans  in  connection 
with  declarations  made  by  Secretary  of 
Agriculture  for  natural  disasters  in  any 
amount  and  to  approve  such  loans  up 
to  the  following  amounts  (SBA  share) : 
•  •  •  •  • 

b.  To  approve  or  decline  displaced 
business  locms,  coal  mine  health  and 
safety  loans,  strategic  arms  limitation 
economic  injury  loans,  consumer  pro¬ 
tection  loans  (meat.  egg.  poultry) ,  occu¬ 
pational  safety  and  health,  and  economic 
injury  disaster  loans  in  connection  with 
declarations  made  by  the  Secretary  of 
Agriculture  for  natural  disasters  up  to 
the  following  amounts  (SBA  share) : 

•  •  •  #  • 

Sec.  B.  Other  financing  authority — 1. 
a.  To  enter  into  business,  economic  op¬ 
portunity,  disaster,  displaced  business, 
consumer  protection  (meat,  egg.  poul¬ 
try),  strategic  arms  limitation  economic 
Injury  loans,  occupational  safety  and 
health,  and  coal  mine  health  and  safety 
loan  participation  agreements  with 
banks: 

•  •  •  •  • 

3.  To  cancel,  reinstate,  modify,  and 
amend  authorizations: 

a.  For  business,  ecimomic  opportunity, 
disaster,  displaced  business,  ctmsumer 
protection  (meat,  egg.  poultry) ,  occupa¬ 
tional  safety  and  health,  strategic  arms 
limitation  economic  Injury  loans,  and 
coal  mine  health  and  safety  loans: 


b.  For  fully  imdlsbursed  or  partially 
disbursed  business,  economic  opportu¬ 
nity,  disaster,  displaced  business,  con¬ 
sumer  protection  (meat,  egg.  poultry), 
occupational  safety  and  health  strategic 
arms  limitation  economic  Injury  loans, 
and  coal  mine  health  and  safety  loans: 

•  •  •  •  • 

c.  For  business,  economic  opportunity, 
disaster,  displace  business,  consumer 
protection  (meat,  egg.  poultry) ,  coal  mine 
hesJth  and  safety,  and  occupational 
safety  and  health,  strategic  arms  limita¬ 
tion  economic  injury  loans,  loans  per¬ 
sonally  Improved  imder  delegated  au¬ 
thority:  Not  applicable. 

•  •  •  •  • 

Part  II — ^Disaster  Program 

Section  A.  Disaster  loan  authority — 1. 
To  decline  direct  disaster  and  immediate 
participation  disaster  loans  in  any 
amount  and  to  approve  such  loans  up  to 
the  total  SBA  funds  of  (1)  $50,000  per 
household  for  repairs  or  repliw;ement  of 
the  home  and/or  not  to  exceed  an  addi¬ 
tional  $10,000  allowable  for  household 
goods  and  personal  Items,  but  in  no 
event  may  the  money  loaned  for  physical 
loss  or  damage  exceed  $55,000  for  a  single 
disaster  on  home  loans,  except  for  fimds 
to  refinance  prior  liens  or  mortgages, 
which  may  be  approved  in  addition  to  the 
foregoing  limits  for  amoimts  up  to 
$50,000;  and  (2)  $500,000  on  disaster 
business  loans  (excluding  displaced  busi¬ 
ness  loans,  coal  mine  health  and  safety, 
occupational  safety  and  health,  strategic 
arms  limitation  economic  injury  loans, 
and  economic  injury  disaster  loans  in 
connection  with  declarations  made  by 
the  Secretary  of  Agriculture  for  natural 
disasters)  except  to  the  extent  of  re¬ 
financing  of  a  previous  SBA  disaster 
loan: 

(1)  Chief  and  Assistant  Chief,  Re¬ 
gional  Financing  Division. 

(2)  District  Directors. 

(3)  Chiefs,  District  Financing  Divi¬ 
sions. 

(4)  Disaster  Branch  Managers,  as 
assigned. 

2.  To  decline  direct  disaster  and  im¬ 
mediate  participation  disaster  loans 
(excluding  displaced  business  loans,  coal 
mine  health  and  safety,  occupational 
safety  and  health,  strategic  arms  limita¬ 
tion  eccmomic  injury  loans,  and  eco¬ 
nomic  injury  disaster  loans  in  connec¬ 
tion  with  declarations  made  by  the 
Secretary  of'  Agriculture  for  natural 
disasters)  in  any  amoimt  and  to  ap¬ 
prove  such  loans  up  to  the  total  SBA 
fimds  of  $50,000 : 

(1)  Supervisory  Loan  OfiBcers,  Re¬ 
gional  Financing  Division. 

3.  To  decline  disaster  guaranteed 
loans  in  any  amount  and  to  approve  such 
loans  up  to  an  SBA  guarantee  of  the 
following  amounts : 

(1)  Chief  and  Assistant  Chief,  Re¬ 
gional  Financing  Division _ $500,000 


(2)  Supervisory  Loan  Officers,  Re- 

^onal  Financing  DlvUions _  50,  000 

(3)  District  Directors _  500,000 

(4)  Chiefs,  District  Financing 

Division  _  350, 000 

(5)  Disaster  Branch  Managers,  as 

assigned  _  350, 000 


4.  To  appoint  as  a  processing  repre¬ 
sentative  any  bank  In  the  disaster  area: 

(1)  (Thief  and  Assistant  Chief,  Re¬ 
gional  Financing  Division. 

(2)  District  Directors. 

(3)  Disaster  Branch  Managers,  as 
assigned. 

Sec.  B.  Administrative  authority — 1. 
Establishment  of  Disaster  Field  Offices. 
(a)  To  establish  field  offices  up<m  re¬ 
ceipt  of  advice  of  the  designation  of  a 
disaster  area  and  to  close  disaster  field 
offices  when  no  longer  advisable  to  main¬ 
tain  such  offices;  and  (2)  to  obligate  the 
Small  Business  Administration  to  re¬ 
imburse  the  General  Services  Adminis¬ 
tration  for  the  rental  of  temporary 
office  space. 

(1)  (Thief  and  Assistant  Chief,  Re¬ 
gional  Financing  Division. 

(2)  District  Directors. 

(3)  Disaster  Branch  Managers,  as 
assigned. 

2.  Purchase  and  contract  authority — 
a.  To  contract  for  local  credit  bureau 
services  and  loss  verification  services 
pursuant  to  Chapter  4  of  Title  41,  United 
States  Code,  as  amended,  subject  to  the 
limitations  contained  in  section  257  (a) 
and  (b)  of  that  Ch£^ter. 

(1)  Chief  and  Assistant  Chief,  Re¬ 
gional  Financing  Division. 

(2)  District  Directors. 

(3)  Disaster  Branch  Managers,  as 
assigned. 

Part  VIII — Administrative 

Section  A.  Authority  to  purchase,  or 
contract  for  equipment,  services,  and 
supplies — 1.  To  purchase  reproductions 
of  loan  documents,  chargeable  to  the 
revolving  fimd,  requested  by  U.S.  at¬ 
torneys  in  foreclosure  cases; 

(1)  Chief,  Regional  Administrative 
Division. 

(2)  District  Directors. 

(3)  Chief,  District  Administrative 
Divisions. 

2.  To  purchase  office  supplies  and 
equipment,  including  office  machines 
and  rent  regular  office  equipment  and 
furnishings;  contract  for  repair  and 
maintenance  of  equipment  and  furnish¬ 
ings;  contract  for  printing  (Government 
sources  only) ;  contract  for  services  re¬ 
quired  In  setting  up  and  dismantling  and 
moving  SBA  exhibits;  and  issue  Gov¬ 
ernment  bills  of  lading  pursuant  to 
Chapter  4  of  Title  41,  United  States  Code, 
as  amended,  subject  to  the  limitations 
contained  in  section  257  (a)  and  (b)  of 
that  Chapter. 

(1)  (Thief,  Regional  Administrative 
Division. 

(2)  Regional  Office  Services  Manager. 

(3)  District  Directors. 

(4)  Chief,  District  Administrative 
Divisions. 

3.  To  rent  motor  vehicles  and  garage 
space  for  the  storage  of  such  vehicles 
when  not  furnished  by  this  Adminis¬ 
tration. 

(1)  Chief,  Regional  Administrative 
Division. 

(2)  Regional  Office  Services  Manager. 

(3)  District  Directors. 

Fffiective  date:  Part  I,  Sec.  A,  3a  and 
3b;  Sec.  B,  la,  3a,  3b  and  3c,  Septem- 
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ber  28,  1972;  Parts  n  and  VIII,  July  1, 
1972. 

C.  I.  Moyer, 
Regional  Director, 
Region  VII. 

[FR  Doc.73-4159  Filed  3-6-73:8:45  am] 


SBA-GUARANTEED  SBIC  DEBENTURES 
DUE  1983 

Notice  of  Invitation  To  Bid 

The  Small  Business  Administration 
(SBA),  pursuant  to  the  authority  of  the 
Small  Business  Investment  Act  of  1958, 
as  amended.  Invites  bids  for  an  Issue  of 
approximately  $38  million  debentures  Is¬ 
sued  by  small  business  Investment  com¬ 
panies  (SBIC’s)  and  guaranteed  as  to 
principal  and  interest  by  SBA.  The  ex¬ 
act  principal  amount  will  be  determined 
on  March  6, 1973,  and  incorporated  in  the 
final  papers.  A  description  of  the  deben¬ 
tures  and  SBA’s  guaranty,  together  with 
the  bid  requirements,  are  set  forth  in  the 
Notice  of  Sale.  The  documents  referred 
to  therein  are  available  from  SBA.  Bids 
should  be  submitted  in  the  manner  pro¬ 
vided  by  the  Official  Form  of  Proposal. 
The  Notice  of  Sale  and  the  Official  Form 
of  Proposal  are  as  follows: 

Notice  of  Sals 

OF 

S 

'  %  Debentures  Due  March  1, 1983 
Fully  Guaranteed  as  to  Principal  and 
Interest 

BY  THE 

Small  Business  Administration 
issued  by 

SMALL  business  INVESTMENT  COMPANIES 

As  more  fully  described  In  the  Preliminary 
Prospectus  relating  thereto,'  $  aggregate 
principal  amoimt  of  Debentures  due  March  1, 
1983  (the  “Debentures”)  will  be  Issued  by 
certain  Small  Business  Investment  Com- 
pcuiies  and  will  be  fuUy  guaranteed  as  to 
principal  and  Interest  by  the  Small  Business 
Administration  (the  “SBA”).  Sealed  pro¬ 
posals  for  the  purchase  of  aU  the  Deben¬ 
tures  shall  be  band  delivered  to  the  Federal 
Reserve  Bank  of  New  York,  33  Liberty  Street, 
New  York,  N.Y.,  Northwest  Conference  Boom, 
on  March  13,  1973,  and  must  be  received  by 
the  SBA  at  such  place  prior  to  11  a.m.  (eR.t.) , 
at  which  time  and  place  aU  proposals  will 
be  publicly  opened  and  announced. 

Timely  payment  of  the  principal  of  and 
Interest  on  the  Debentures  will  be  guaranteed 
by  the  SBA  acting  pursuant  to  section  303(b) 
of  the  SmaU  Business  Investment  Act  of 
1958,  as  amended,  which  provides  that  the 
full  faith  and  credit  of  the  United  States  Is 
pledged  to  the  payment  of  all  amounts  re¬ 
quired  to  be  paid  pursuant  to  this  guaranty. 

The  Debentures,  to  be  Issued  In  principal 
amounts  of  $10,000  each,  will  be  dated  and 
bear  Interest  from  March  27,  1973,  and  will 
mature  on  March  1,  1983.  The  Debentures 
will  not  be  subject  to  redemption  or  pre¬ 
payment  prior  to  maturity. 

The  Debentures  will  bear  Interest  at  the 
rate  specified  In  the  proposal  of  the  success¬ 
ful  bidder  In  accordance  with  this  Notice  of 
Sale.  Interest  will  be  payable  on  March  1  and 
September  1  in  each  year.  The  principal  of 
and  Interest  on  the  Debentures  will  be  pay¬ 
able  at  the  principal  office  of  the  Federal  Re¬ 
serve  Bank  of  New  York,  as  Fiscal  Agent  of 
the  SBA. 

As  described  In  the  Preliminary  Prospectus, 
the  Debentures  will  be  offered  pursuant  to 


Guaranty  Agreements'  covering  a  specific 
Debenture  or  Debentures  Identified  in  a  de¬ 
benture  register  maintained  by  the  SBA. 
The  Debentures  represented  by  the  Guaranty 
Agreements  will  be  held  by,  and  bo  pay¬ 
able  to,  the  SBA,  as  bailee  for  holders  of 
Guaranty  Agreements,  and  the  SBA,  as  col¬ 
lection  agent,  will  remit  payments  of  prin¬ 
cipal  and  Interest  on  the  Debentures  to  such 
holders  through  Its  Fiscal  Agent.  The  success¬ 
ful  bidder  (the  term  “bidder”  as  used  herein 
applying  to  a  single  bidder  or.  In  the  case  of 
a  group  of  bidders,  to  such  group)  shall  be 
deemed  to  have  designated  the  SBA  to  act 
as  bailee  of  the  Debentures  In  accordance 
with  the  Guaranty  Agreement. 

Each  proposal  must  be  submitted  on  the 
Official  Form  of  Proposal  referred  to  In  the 
closing  paragraph  of  this  Notice  of  Sale  and 
must  represent  a  bid  of  not  less  than  99  per¬ 
cent  nor  more  than  101  percent  of  the  prin¬ 
cipal  amount  of  all  the  Debentures,  plus 
Interest  thereon  accrued  to  the  date  of  de¬ 
livery,  and  must  specify  In  a  multiple  of 
M  or  iio  of  1  percent  the  rate  per  annum  of 
Interest  which  the  Debentures  are  to  bear. 
Only  one  Interest  rate  may  be  specified  for 
the  Debentures.  Each  proposal  must  be  en¬ 
closed  In  a  sealed  envel(^pe  and  should  be 
addressed  to  the  Small  Business  Administra¬ 
tion  in  care  of  the  addressee  specified  In  the 
first  paragraph  hereof  and  be  marked  on 
the  outside.  In  substance,  “Proposal  for  De¬ 
bentures.”  Each  proposal  must  be  submitted 
In  duplicate,  and  each  counterpart  must  be 
signed  by  the  bidder. 

The  right  Is  reserved  by  the  SBA  pursuant 
to  authority  vested  In  It  by  the  Issuing 
SBIC's  to  reject  all  proposals,  or  any  proposal 
not  conforming  to  this  Notice  of  Sale  or  not 
on  the  Official  Form  of  Proposal  (without 
alteration  except  for  the  Insertions  required 
by  the  form).  The  right  Is  also  reserved  to 
waive.  If  permitted  by  law,  any  Irregularity 
In  any  proposal. 

As  between  legally  acceptable  proposals 
complying  with  this  Notice  of  Sale,  the 
Debentures  will  be  sold  to  the  bidder  whose 
bid  shall  result  In  the  lowest  basis  cost  of 
money  computed  from  March  27,  1973,  to 
the  maturity  date  of  the  Debentures.  Such 
lowest  basis  cost  of  money  will  be  determined 
by  reference  to  a  specially  prepared  table 
of  bond  yields,  a  copy  of  which  is  available 
for  examination  by  prospective  bidders  at 
the  national  office  of  the  SBA.  Straight-line 
Interpolation  will  be  applied  If  necessary.  If 
It  should  be  necessary  to  make  such  a  deter¬ 
mination  for  a  coupon  rate  not  shown  In 
said  table  of  bond  yields,  reference  will  be 
made  to  other  tables  of  bond  yields  prepared 
by  Financial  Publishing  Co.  The  decision  of 
the  SBA,  acting  pursuant  to  authority  vested 
In  It  by  the  Issuing  SBIC’s,  as  to  the  lowest 
basis  cost  of  money  shall  be  conclusive.  If 
two  or  more  bids  provide  the  identical  low¬ 
est  basis  cost  of  money,  the  SBA  (unless  It 
shall  reject  all  bids)  will  give  the  makers 
of  such  Identical  resulting  bids  an  oppor¬ 
tunity  to  submit  Improved  bids  within  such 
time  as  the  SBA  shall  specify,  but  In  no 
case  later  than  2  hours  after  the  opening  of 
such  bids.  If  no  improved  bid  Is  made  by 
the  makers  of  such  Identical  resulting  bids 
within  the  time  specified  by  the  SBA,  qr  If 
upon  such  reblddlng  two  or  more  Improved 
bids  again  provide  the  Identical  basis  cost  of 
money,  the  SBA  In  Its  discretion  may,  within 
2  hours  after  the  time  specified  for  such  re¬ 
blddlng,  accept  any  one  of  the  Identical 
resulting  bids  or  may  reject  all  bids. 

Proposals  will  be  accepted  or  rejected 
promptly  but  not  later  than  3  p.m.  (eA.t.), 
on  the  date  set  for  receiving  proposals.  When 


'  Filed  as  part  of  the  original  document. 


the  successful  bidder  has  been  ascertained, 
the  SBA  will  promptly  accept  the  proposal 
of  such  bidder  by  executing  and  delivering  to 
such  successful  bidder  the  duplicate  of  Its 
proposal  whereupon  the  Purchase  Agreement 
attached  as  an  exhibit  to  the  Official  Form 
of  Proposal  will  become  effective  without  any 
separate  execution  thereof,  and  thereafter 
all  rights  of  SBA,  the  issuing  SBIC’s  and  the 
successful  bidder  shall  be  determined  solely 
In  accordance  with  the  terms  thereof. 

As  soon  as  practicable  after  the  successful 
bidder  Is  ascertained,  the  SBA  will  modify 
the  Preliminary  Prospectus  relating  to  the 
Debentures  to  refiect  the  effect  of  the  pro¬ 
posal  of  the  successful  bidder,  and  the  docu¬ 
ment  so  modified  will  constitute  the  Pro¬ 
spectus.  ’The  SBA  will  then  furnish  the  suc¬ 
cessful  bidder  with  copies  of  the  Prospectus 
In  reasonable  quantity  as  required  by  It  In 
connection  with  the  public  offering  and  sale 
of  the  Debentures,  including  one  copy 
thereof  signed  manually  by  the  Administra¬ 
tor  or  Deputy  Administrator  of  the  SBA. 

The  successful  bidder  will  be  furnished, 
without  cost,  the  opinions  of  Hogan  &  Hart- 
son,  Special  Counsel  to  the  SBA,'  and  the 
General  Counsel  of  the  SBA,'  as  to  the  valid¬ 
ity  of  the  Debentures  and  the  guaranty  by 
the  SBA  of  the  payment  of  the  principal  of 
and  Interest  on  such  debentures,  each  in 
substantially  the  form  annexed  to  the  Pur¬ 
chase  Agreement. 

The  successful  bidder  will  also  be  fur¬ 
nished  without  cost  memoranda  prepared 
by  Hogan  &  Hartson  with  respect  to  (1)  the 
status  of  the  Debentures  for  sale  under  the 
securities  or  blue  sky  laws  of  various  States 
and  (2)  the  legality  of  the  Debentures  for 
investment  by  certain  financial  Institutions 
In  various  States. 

Messrs.  Brown,  Wood,  Fuller,  Caldwell  & 
Ivey,  New  York,  N.Y.,  will  act  as  counsel  for 
the  successful  bidder  and  will  furnish  an 
opinion  at  the  closing  substantially  in  the 
form  annexed  to  the  Purchase  Agreement. 
The  compensation  and  disbursements  of 
such  counsel  are  to  be  paid  by  the  successful 
bidder  under  the  terms  of  the  Purchase 
Agreement.  Said  counsel  will,  on  request, 
advise  any  prospective  bidders  of  the  amount 
of  such  compensation  and  estimated  dis¬ 
bursements  to  be  paid  by  the  successful 
bidder. 

A  Guaranty  Agreement  (In  temporary 
form)  representing  all  the  Debentures  will 
be  delivered  at  the  office  of  the  P’ederal  Re¬ 
serve  Bank  of  New  York,  33  Liberty  Street, 
New  York,  N.Y.,  on  March  27,  1973,  at  10 
a.m.  (eR.t.) ,  or  such  other  place,  date,  and 
time  as  may  mutually  be  agreed  upon,  at 
which  time  the  successful  bidder  shall  pay 
the  purchase  price  by  one  or  more  checks 
payable  In  Federal  funds  to  the  order  of 
“Federal  Reserve  Bank  of  New  York.” 

’The  Guaranty  Agreement (s)  representing 
the  Debentures  will  be  delivered  In  definitive 
form  on  April  16,  1973  in  exchange  for  the 
temporary  Guaranty  Agreement  In  such  de¬ 
nominations  (In  Integral  multiples  of 
$10,000)  and  registered  In  such  names  as 
shall  be  requested  by  the  successful  bidder 
on  or  before  April  6, 1973. 

Copies  of  the  Preliminary  Prospectus  dated 
March  6.  1973,  relating  to  the  Debentures,  the 
Official  Form  of  Proposal,  the  Form  of  Pur¬ 
chase  Agreement  and  the  preliminary  blue 
sky  and  legal  Investment  memoranda  will 
be  furnished  upon  application  to  the  SBA. 

Dated:  March  6, 1973. 

Small  Business  Administration, 

Anthony  G.  Chase, 
Deputy  Administrator. 


'  Filed  as  part  of  the  original  document.  ^ 
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OmciAL  Form  or  Proposal 
FOR 

$ 

%  Debentures  Due  March  1,  1983 

PuLLT  Guaranteed  as  to  Principal  and 
Interest 

BT  THE 

Small  Business  Administration 

ISSUED  BT 

SMALL  BUSINESS  INTESTBfENT  COMPANIES 

Small  Business  Administration, 

Core  of  Federal  Reserve  Bank  of  New  York, 

33  Liberty  Street, 

New  York,  NY  10045. 

March  13, 1973. 

Gentlemen:  Subject  to  the  provisions  and 
In  accordance  wlth>.the  terms  of  the  attached 
Notice  of  Sale  (the  “Notice  of  Sale”),  which 
is  hereby  made  a  part  of  this  proposal,  the 
undersigned  (the  “Bepresentatives”).  on  be¬ 
half  of  the  persons,  firms,  and  corporations 
named  in  Schedule  A  >  of  the  Purchase  Agree¬ 
ment  attached  hereto  (the  “Purchase 
Agreement"),  as  the  same  may  be  changed 
by  the  Representatives  subject  to  the  provi¬ 
sions  hereof  (the  “Purchasers”),  severally 
and  not  Jointly,  hereby  offer  to  purchase  (for 
resale  to  the  public)  on  the  terms  and  con¬ 
ditions  set  forth  in  this  proposal  and  the 
purchase  agreement  all  of  the  $  aggre¬ 
gate  principal  amount  of  Debentures  due 
March  1,  1983,  to  be  issued  by  certain  Small 
Business  Investment  Companies  (SBI(7s) 
and  to  be  fully  guaranteed  as  to  principal 
and  interest  by  the  Small  Business  Adminis¬ 
tration  (the  “SBA”)  (such  $  principal 
amount  of  Debentures  being  hereinafter  re¬ 
ferred  to  as  the  “Debentures"),  at  the  price 
of  percent  of  the  principal  amount  thereof 
plus  interest  accrued  thereon  from  March  27, 
1973,  to-the  date  of  their  delivery.  The  Bep¬ 
resentatives  are  Purchasers  and  represent 
and  warrant  to  the  SBA  that  they  have  all 
necessary  power  and  authority  to  act  for 
each  of  the  Purchasers. 

Said  Debentures  shall  bear  interest  at  the 
rate  of  percent  per  annum. 

Receipt  of  the  Notice  of  Sale,  the  Purchase 
Agreement  and  the  Preliminary  Prospectus, 
dated  March  6,  1973,  prepared  in  connection 
with  the  sale  of  the  Debentures,  is  hereby 
acknowledged. 

Changes  may  be  made  by  the  Representa¬ 
tives  as  to  the  Purchasers  (other  than  the 
Representatives)  set  forth  in  Schedule  A 
and  as  to  the  respective  principal  amounts  of 
Debentures  set  opposite  their  respective 
names  in  Schedule  A,  provided  that  any  De¬ 
bentures  not  purchased  as  a  result  of  such 
changes  shall  be  purchased  severally  by  the 
Representatives  in  proportion  to  their  respec¬ 
tive  commitments  hereunder. 

If  this  bid  shall  be  approved  by  the  SBA 
as  resulting  in  the  lowest  basis  cost  of  money, 
computed  as  provided  in  the  Notice  of  Sale, 
the  Bepresentatives  will,  promptly  upon  re¬ 
ceipt  of  notification  from  the  SBA  and  prior 
to  completion  by  the  SBA  of  the  form  of  ac¬ 
ceptance  set  forth  below,  supply  to  the  SBA 
any  such  changes  to  Schedule  A. 

In  consideration  of  the  agreement  of  the 
SBA  set  forth  in  the  Notice  of  Sale,  the 
Representatives  agree  on  behalf  of  each  of 
the  Purchasers  that:  (a)  the  offer  of  such 
Purchaser  included  In  this  proposal-  shall 
be  irrevocable  until  3  p.m.  (e.s.t.),  on 
the  date  hereof  unless  sooner  rejected  by 
the  SBA;  and  (b)  when  all  changes,  if  any, 
to  Schedule  A  to  the  Purchase  Agreement 
attached  hereto  shall  be  made  and  this  bid 
accepted  by  the  SBA  by  execution  of  the 
form  of  acceptance  set  forth  below,  said  Pur¬ 
chase  Agreement  shall  become  effective  with- 

^  Filed  as  part  of  the  original  document. 


out  any  separate  execution  thereof,  and 
thereafter  all  rights  of  the  SBA,  the  SBIO's 
and  of  the  Purchasers  shall  be  determined 
solely  in  accordance  with  the  terms  of  said 
Purchase  Agreement. 

This  Official  Form  of  Proposal  must  be  sub¬ 
mitted  in  duplicate  and  shall  be  deemed 
rejected  by  the  SBA  unless  accepted  by  the 
SBA  prior  to  3  p.m.  (e.s.t.),  on  the  date 
hereof. 

Very  truly  yours. 

By . 

On  behalf  of  and  as  the 
B^resentatlves  of  the  per- 
son(s).  firm(s),  and/or 
corporation (s)  named  or 
to  be  named  in  Schedule 
A  to  the  Purchase  Agree¬ 
ment  hereto  attached. 

Accepted  this  13th  day  of  March  1973. 

Small  Business  Administration, 
Anthony  G.  Chase, 

Deputy  Administrator. 

8 

%  Debentures  Dux  March  1,  1983 

Fully  Guaranteed  as  to  Principal  and  Inter¬ 
est  BY  THE  Small  Business  Administration 

ISSUED  BY 

SMALL  BUSINESS  INVESTMENT  COMPANIES 

Purchase  Agreement 

The  undersigned,  acting  for  and  in  behalf 
of  themselves  and  the  other  Purchasers 
named  in  Schedule  A  hereof  (herein  called 
the  “Purchasers”) ,  for  whom  they  are  acting 
as  Representatives  for  the  purposes  of  this 
Agreement  as  set  forth  below,  hereby  confirm 
their  agreement  with  the  Small  Business  Ad¬ 
ministration  (herein  called  “SBA”),  an 
agency  of  the  United  States  acting  pursuant 
to  authorization  on  behalf  of  certain  Small 
Business  Investment  Companies  (“SBIC's”), 
for  the  purchase  by  the  Purchasers,  acting 
severally  and  not  Jointly,  and  the  sale  by  the 
SBIC’s  of  $  aggregate  principal  amount 
of  %  Debentures  due  March  1,  1973  to 
be  issued  by  the  SBIC’s  and  to  be  fully 
guaranteed  as  to  principal  and  interest  by 
SBA  (such  $  principal  amount  of  % 
Debentures  due  March  1.  1983  being  herein¬ 
after  referred  to  as  the  "Debentures”) .  Each 
Debenture  is  to  be  in  the  principal  amount 
of  $10,000  and  ownersh^  of  the  Debentures 
Is  to  be  evidenced  by  Guaranty  Agreements 
(herein  called  the  “Guaranty  Agreements”) 
in  substantially  the  form  attached  hereto 
as  Schedule  B.  The  undersigned  represent  and 
warrant  that  as  such  Representatives  (here¬ 
in  called  the  “Representatives”),  they  have 
been  authorized  by  the  other  Purchasers  to 
enter  Into  and  execute  this  Agreement  on 
their  behalf  and  to  act  for  them  in  the  man¬ 
ner  provided  herein. 

Section  1.  Purchase  and  sale.  Upon  the 
terms  and  conditions  and  upon  the  basis 
of  the  representations,  warranties  and  agree¬ 
ments  herein  set  forth,  SBA  agrees,  pursu¬ 
ant  to  authorization  from  the  SBIC’s,  to 
cause  such  SBIC’s  to  sell  to  the  Purchasers 
and  the  Purchasers  agree,  severally  and  not 
Jointly,  to  purchase  from  the  SBIC’s,  the  re¬ 
spective  principal  amounts  of  Debentures  set 
forth  opposite  the  names  of  the  Purchasers 
in  Schedule  A  hereof  at  the  purchase  price 
set  forth  in  the  Form  of  Official  Proposal  to 
which  this  Purchase  Agreement  is  attached, 
plus  interest,  if  any,  accrued  thereon  from 
March  27,  1973  to  the  date  of  Closing  (here¬ 
inafter  defined).  The  Purchasers  contem¬ 
plate  a  public  offering  of  the  Debentures. 
SBA  agrees  to  (a)  assemble  the  Debentures 
as  agent  for  the  SBIC’s  for  sale  to  the  Pur¬ 
chasers;  (b)  accept  delivery  of  the  Deben¬ 
tures  as  bailee  pursuant  to  the  Guaranty 


Agreements;  (c)  make  delivery  of  the  Guar¬ 
anty  Agreements  as  provided  In  section  3 
hereof;  and  (d)  direct  the  Federal  Reserve 
Bank  of  New  York  to  distribute  to  the  SBIC’s 
the  purchase  price  for  the  Debentures,  less 
any  cost  incident  to  the  sale  of  the  Deben¬ 
tures  (see  section  6  herein),  paid  by  the 
Purchasers  to  the  Federal  Reserve  Bank  of 
New  York  for  the  account  of  the  SBIC’s. 

Sec.  2.  Representations,  warranties,  and 
agreements  of  SBA.  SBA  represents,  war¬ 
rants,  and  agrees  with  the  Purchasers  that; 

(a)  The  Guaranty  Agreements,  when  ex¬ 
ecuted  and  delivered  at  the  Closing,  will  be 
In  substantially  the  form  attached  hereto 
as  Schedule  B  and  will  be  legal,  valid  and 
binding  imdertaklngs  of  SBA  in  accordance 
with  their  terms. 

(b)  The  Debentures  are  Identified  in  a 
debenture  register  maintained  at  SBA,  and 
SBA  has  full  power  and  authority  on  behalf 
of  the  SBIC’s  to  deliver  such  Debentures 
in  accordance  herewith  and  to  receipt  for 
the  purchase  price  therefor  upon  payment 
thereof  by  the  Purchasers  to  the  Federal 
Reserve  Bank  of  New  York  for  the  account 
of  the  SBIC’s. 

(c)  SBA  has  full  power  and  authority  to 
accept  the  Debentures  as  bailee  on  behalf 
of  the  holders  of  Guaranty  Agreements  and 
upon  delivery  thereof  to  SBA  as  herein  and 
in  the  Guaranty  Agreements  provided,  the 
holders  of  Guaranty  Agreements  will  have 
title  to  the  Debentures,  subject  to  no  prior 
liens  or  restrictions. 

(d)  The  guaranty  by  SBA  of  the  Deben¬ 
tures  Is  in  conformity  with  section  303(b)  of 
the  Small  Business  Investment  Act  of  195$, 
as  amended,  and  will  be  within  the  limita¬ 
tions  set  forth  in  section  4(c)  (4)  (B)  of  the 
Small  Business  Act  and  the  authority  of 
SBA  under  and  pursuant  to  Public  Law  92- 
644,  In  each  case  after  giving  effect  to  all 
other  loans,  guaranties  and  other  obliga¬ 
tions  or  commitments  outstanding  pursuant 
to  Title  III  of  the  Small  Business  Investment 
Act  of  1968. 

Sec.  3.  Payment  for  delivery  of  deben¬ 
tures — closing.  Payment  of  the  purchase 
price  for  the  Debentures  shall  be  made  at 
the  office  of  the  Federal  Reserve  Bank  of  New 
York,  33  Liberty  Street,  New  York,  New 
York,  or  at  such  other  places  as  shall  be 
agreed  upon  by  SBA  and  the  Representatives, 
at  10  a.m.  (ea.t.)  on  March  27,  1973  (the 
“Closing”) .  The  Closing  may  be  postponed  to 
such  later  time  or  date  as  shall  be  agreed 
upon  by  SBA  and  the  Representatives.  Such 
payment  shall  be  made  to  the  Federal  Re¬ 
serve  Bank  of  New  York  fw  the  account  of 
the  SBIC’s  by  the  khirchasers,  or  the  Rep¬ 
resentatives  on  their  behalf,  in  federal  funds, 
against  delivery  of  the  Debentures  to  SBA, 
as  bailee,  pursuant  to  the  Guaranty  Agree¬ 
ments  and  against  delivery  of  the  Guaranty 
Agreements  to  or  upon  the  order  of  the 
Representatives  for  the  respective  accounts 
of  the  Purchasers.  Delivery  of  the  Guaranty 
Agreements  at  the  Closing  shall  be  effected 
by  delivery  to  such  person,  firm  or  corpora¬ 
tion  as  shall  be  designated  by  the  Repre¬ 
sentatives  of  one  Guaranty  Agreement  in 
temporary  form  evidencing  ownership  of  the 
Debentures. 

Sec.  4.  Prospectus.  SBA  has  heretofore 
furnished  to  the  Representatives  copies  of 
a  Preliminary  Prospectus  relating  to  the 
Debentures  and  Guaranty  Agreements.  SBA 
agrees  that,  as  soon  as  practicable  after  this 
Agreement  becomes  effective,  it  will  complete 
the  Preliminary  Prospectus  and  will  make 
such  changes  therein  as  it  may  deem  advis¬ 
able  and  as  shall  be  approved  by  the  Rep¬ 
resentatives  as  to  form  and  substance  and  as 
not  involving  a  material  adverse  change 
from  the  Preliminary  Prospectus,  and  that 
one  or  more  cc^les  thereof  as  so  completed 
and  changed  (the  “Prospectus”)  will  be 
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executed  on  behalf  of  SBA  by  Its  authorized 
representative,  dated  the  date  the  prc^Kieal 
was  accepted  by  SBA,  and  delivered  to  the 
Representatives  on  or  prior  to  the  date  ot 
Closing.  SBA  hereby  authorizes  the  Pur¬ 
chasers  to  use  the  Prospectus  In  connection 
with  the  public  offering  and  sale  of  the 
Debentures. 

SBA  represents  and  warrants  to  each  of 
the  Purchasers  that  the  statements  and  in¬ 
formation  contained  In  the  Prospectus  at  the 
date  thereof  and  at  the  date  of  Closing  will 
be  true,  correct  and  complete  In  all  ma¬ 
terial  respects,  and  the  Prospectus  as  of 
such  times  will  not  omit  any  statement  or 
InfOTmatlon  which  should  be  Included 
therein  for  the  purpose  for  which  It  Is  to  be 
used  OT  which  Is  necessary  to  make  the  state¬ 
ments  and  Information  contained  therein 
not  misleading  In  any  material  respect,  ex¬ 
cept  as  such  statements  and  Information 
may  have  been  furnished  in  writing  by  the 
Purchasers  expressly  for  use  In  the 
Prospectus. 

Szc.  S.  Blue  Sky  qualification.  SBA  agrees 
to  cooperate  with  the  Purchasers  In  qualify¬ 
ing  the  Debentiires  for  offering  and  sale 
under  the  securities  or  Blue  Sky  laws  of  such 
States  as  may  be  designated  by  the  Repre¬ 
sentatives,  provided  that  SBA  shall  not  be 
required  to  file  any  general  consent  to  serv¬ 
ice  of  process  under  the  laws  any  such 
State,  and  that  any  applications  required  In 
connection  therewith  shall  be  prepared  on 
behalf  of  SBA  by  Special  Counsel  for  SBA 
and,  to  the  extent  permitted  by  law,  filed  by 
such  counsel  on  behalf  of  SBA. 

Sxc.  6.  Payment  of  expenses.  The  Pur¬ 
chasers  shall  be  under  no  obligation  to  pay 
any  expenses  Incident  to  the  perfOTmance 
of  the  obligations  of  SBA  hereunder  Includ¬ 
ing,  but  not  limited  to,  the  fees  and  dis¬ 
bursements  of  Special  Counsel  for  SBA  and 
the  cost  of  printing  or  other  reproduction 
and  delivery  of  the  Bidding  Papers,  the  Pre¬ 
liminary  Prospectus,  the  Prospectus,  the  De¬ 
bentures,  the  Guaranty  Agreements,  the 
memoranda  referred  to  In  the  notice  of  sale, 
and  the  opinion  of  the  General  Counsel  of 
SBA.  The  Purchasers  agree  to  pay  all  their 
expenses.  Including  the  fees  and  disburse¬ 
ments  of  counsel  for  the  Purchasers,  In¬ 
curred  In  connection  with  the  debentures  or 
Guaranty  Agreements. 

Sxc.  7.  Conditions  of  purchasers’  obliga¬ 
tions.  The  obligations  of  the  Purchasers  to 
pxurchase  and  pay  for  the  Debentures  shall 
be  subject  to  the  accuracy  of  the  representa¬ 
tions  and  warranties  on  the  part  of  SBA 
and  to  the  performance  of  Its  obligations  to 
be  performed  hereunder  prior  to  the  Closing, 
and  to  the  following  fxirther  conditions: 

(a)  At  the  time  of  closing,  the  Repre¬ 
sentatives  shall  have  received  the  favorable 
c^inlons  of  the  General  Counsel  of  SBA, 
Hogan  St  Hartson,  Special  Counsel  for  SBA, 
and  Brown,  Wood,  Fuller,  Caldwell  St  Ivey, 
counsel  for  the  Purchasers^  each  dated  the 
date  of  closing,  substantially  in  the  forms 
of  Exhibits  A,  B,  and  C  to  this  Agreement. 

(b)  At  the  time  of  closing,  the  Repre¬ 
sentatives  shall  have  received  a  certificate  of 
SBA  dated  the  date  of  closing,  signed  by  the 
Administrator  or  Deputy  Administrator  of 
SBA,  to  the  effect  that: 

(I)  The  representations  and  warranties  of 
SBA  contained  herein  are  true  and  correct 
as  If  made  as  of  the  time  of  closing;  and 

(II)  The  debentures  have  been  delivered 
to  SBA,  as  bailee.  In  accordance  herewith  and 
pursuant  to  the  Guaranty  Agreements. 

If  any  conditions  contained  In  this  Agree¬ 
ment  shall  not  be  satisfied  or  If  the  obliga¬ 
tions  of  the  Purchasers  shall  be  terminated 
for  any  reason  permitted  by  this  Agreement, 
this  Agreement  shall  terminate  and  neither 

>  Filed  as  part  of  the  original  document. 


the  Purchasers  nor  SBA  nor  the  SBIC’s  shall 
be  under  further  obligation  hereunder. 

Sxc.  8.  Termination  of  agreement.  The 
Representatives  shall  have  the  right  to  ter¬ 
minate  this  Agreement  by  giving  the  notice 
Indicated  below  In  this  section,  at  any  time 
at  OT  prior  to  the  Closing  (a)  If  there  shall 
have  occurred  any  new  outbreak  of  hostili¬ 
ties  or  other  national  or  International  calam¬ 
ity  or  development  the  effect  of  which  on 
the  financial  markets  of  the  United  States 
shaOl  be  such  as.  In  the  judgment  of  the 
Representatives,  makes  It  Impracticable  for 
the  Purchasers  to  sell  the  Debentures,  (b) 
If  trading  on  the  New  York  Stock  Exchange 
shall  have  been  suspended  ot  maximum  or 
minimum  prices  for  trading  shall  have  been 
fixed,  or  maximum  ranges  for  prices  for 
securities  on  the  New  York  Stock  Exchange 
shall  have  been  required  by  that  Exchange 
or  by  order  of  any  governmental  authority 
having  jurisdiction,  (c)  If  a  banking  mora- 
torimn  shall  have  been  declared  by  Federal 
authorities,  or  (d)  If  there  shall  have  been 
enacted  legislation  which  would  adverseQr 
affect  SBA’s  power  as  described  In  the  Pro¬ 
spectus  to  guarantee  the  Debentures.  If  the 
Representatives  shall  elect  to  terminate  this 
Agreement  as  provided  In  this  section,  SBA 
shall  be  notified  promptly  by  the  Repre¬ 
sentatives,  by  telephone  or  telegram,  and 
such  notice  confirmed  by  letter.  If  this  Agree¬ 
ment  shall  be  terminated  as  provided  in  this 
section,  neither  the  Purchasers  nor  the 
SBIC’s  nor  SBA  shall  be  under  further  obliga¬ 
tion  hereimder. 

Sxc.  9.  Substitution  of  purchasers  or  in¬ 
crease  in  purchasers’  commitments.  If  for 
any  reason  one  or  more  of  the  Purchasers 
shall  fail  at  the  Closing  to  piirchase  the 
Debentures  which  they  have  agreed  to  pur¬ 
chase  hereunder  (the  “Unpurchased  Deben¬ 
tures”),  then: 

(a)  If  the  aggregate  principal  amount  of 
Unpurchased  Debent  vires  does  not  exceed 
83,000,000,  the  remaining  Purchasers  Shall  be 
obligated  to  purchase  the  full  amount 
thereof.  In  proportion  to  their  respective 
commitments  hereunder. 

(b)  If  the  aggregate  principal  amount  of 
Unpurchased  Debentures  exceeds  83,000,000, 
any  of  the  remaining  Purchasers  selected  by 
the  Representatives,  or  any  other  purchasers 
the  Representatives  select,  shall  have  the 
right  within  24  hours  after  the  closing  to  pur¬ 
chase  or  i>rocure  purchasers  for  all,  but  not 
less  than  all,  of  such  Unpurchased  Deben¬ 
tures  in  such  amounts  as  may  be  agreed 
upon;  and  If  the  remaining  Purchasers  shall 
not  agree  to  purchase  and/or  procvue  a  party 
OT  parties  to  agree  to  purchase  such  Deben¬ 
tures  on  such  terms  within  such  period,  then 
SBA  Shall  be  entitled  to  an  additional  period 
of  24  hours  In  which  to  prociuw  another  re¬ 
sponsible  party  or  parties  to  agree  to  pur¬ 
chase  such  Debentures  on  such  terms.  If 
neither  the  remaining  Purchasers  nor  SBA 
shall  procure  another  party  or  parties  to 
agree  to  purchase  such  Debentures  within 
the  aforesaid  periods,  then  SBA  may,  at  Its 
option,  by  written  notice  delivered  to  the 
Purchasers:  (a)  Terminate  this  agreement 
without  any  liability  on  the  part  of  SBA 
or  any  Purchaser;  or  (b)  elect  to  proceed 
with  the  sale  to  the  remaining  Purchasers  of 
the  Debentures  which  they  have  agreed  to 
purchase. 

The  termination  of  this  Agreement  pur¬ 
suant  to  this  section  shall  be  without  liability 
on  the  part  of  SBA,  the  SBIC’s  or  any  of 
said  remaining  Purchasers. 

Nothing  herein  shall  relieve  any  Purchaser 
so  defaulting  from  liability,  if  any,  for  such 
default. 

In  the  event  erf  a  default  by  any  one  or 
more  Purchasers  as  set  forth  In  this  section, 
either  the  Representatives  or  SBA  shall  have 
the  right  to  postpone  the  Closing  for  an  ad¬ 
ditional  period  of  not  exceeding  5  business 


days  In  order  that  any  required  changes  in 
any  documents  or  arrangements  may  be 
effected. 

Sxc.  10.  Representations,  tcarranties,  and 
agreements  to  survive  delivery.  All  represen¬ 
tations,  warranties,  agreements,  and  cove¬ 
nants  contained  In  this  Agreement  shall  re¬ 
main  operative  and  In  full  force  and  effect 
regardless  of  any  investigation  made  by  or  on 
behalf  of  any  Purchaser  or  by  or  on  behalf 
of  SBA.  and  shall  survive  delivery  of  the 
Debentures  to  the  Purchasers. 

Sex:.  11.  Notices.  Except  as  herein  other¬ 
wise  provided,  all  communications  hereunder 
shall  be  In  writing  and.  If  sent  to  the 
Purchasers,  shall  be  mailed,  delivered,  or 
telegraphed  and  confirmed  In  writing  to  the 
Representatives  to  the  care  of  and  at  the  ad¬ 
dress  of  the  first  Representative  appearing 
In  Schedule  A  hereto  or.  If  sent  to  SBA  shall 
be  mailed,  delivered,  or  telegriq>hed  and  con¬ 
firmed  In  writing  to  1441  L  Street  NW.,  Wash¬ 
ington,  DC  20416,  attention  of  the  Admin¬ 
istrator  or  Acting  Administrator,  and  a  copy 
of  each  notice  shall  be  furnished  to  the 
General  Covmsel  of  SBA. 

Bids  will  be  opened  at  the  Federal 
Reserve  Bank  of  New  York  at  11  a.m., 
e.s.t.,  on  March  13,  1973.  SBA  reserves 
the  right  to  reject  all  bids. 

Dated:  March  1,  1973. 

Anthony  G.  Chase, 
Deputy  Administrator. 

[PR  Doc.73-4255  PUed  3-5-73;8:45  am] 

DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

STANDARDS  ADVISORY  COMMITTEE  ON 
AGRICULTURE 

Notice  of  Subcommittee  Meetings 

Notice  is  hereby  given  that  the  Stand¬ 
ards  Advisory  Committee  on  Agriculture, 
and  its  subcommittees  on  Pesticides, 
Temporary  Labor  Camps,  and  Machinery 
Guarding,  estabiished  under  section  7(b) 
of  the  Williams-Steiger  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
656)  will  meet  on  Wednesday,  March  14, 
1973,  starting  at  9:30  a.m.,  and  on 
Thursday,  March  15,  1973,  starting  at  9 
a.m.,  in  the  Federal  Building,  1961  Stout 
Street,  Denver,  CO.  The  Committee  will 
meet  in  Room  1430,  the  Subcommittee 
on  Pesticides  in  Room  15032,  the  Sub¬ 
committee  on  Temporary  Labor  Camps 
in  Room  15036,  and  the  Subcommittee 
on  Machinery  Guarding  in  Room  1430. 

The  agenda  provides  for  the  full  com¬ 
mittee  to  meet  in  an  Introductory  ses¬ 
sion  each  day  after  which  the  three 
subcommittees  will  meet  in  separate  ses¬ 
sions.  The  subcommittees  will  continue 
their  development  of  recommendations 
for  standards  in  their  respective  areas 
of  pesticides,  temporary  labor  camps, 
and  machinery  guarding.  At  1:30  p.m., 
on  March  15,  1973,  the  full  committee 
will  meet  to  receive  and  consider  the 
final  recommendations  of  each 
subcommittee. 

The  meetings  shall  be  open  to  the  pub¬ 
lic.  Any  interested  person  wishing  to  sub¬ 
mit  written  presentations  to  the  com¬ 
mittee  or  any  of  its  subcommittees  may 
do  so  by  filing  such  statements  with  the 
Executive  Secretary,  Office  of  Stand¬ 
ards,  Occupational  Safety  and  Health 
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Administration,  Room  509,  400  First 
Street  NW..  Washington,  DC  20210,  not 
later  than  March  12,  1973,  or  by  filing 
them  with  the  Executive  Secretary  at  the 
meetings. 

Signed  at  Washington,  D.C.,  this  1st 
day  of  March  1973. 

Chain  Robbins, 

Acting  Assistant 
Secretary  of  Labor. 
[FR  I>oc.73-4174  Piled  3-5-73:8:45  am] 


Wage  and  Hour  Division 

CERTIFICATES  AUTHORIZING  EMPLOY¬ 
MENT  OF  FULL-TIME  STUDENTS  WORK¬ 
ING  OUTSIDE  OF  SCHOOL  HOURS  AT 

SPECIAL  MINIMUM  WAGES  IN  RETAIL 

OR  SERVICE  ESTABLISHMENTS  OR  IN 

AGRICULTURE 

Notice  is  hereby  given  that  pursuant 
to  section  14  of  the  Pair  Labor  Standards 
Act  of  1938  (52  Stat.  1060,  as  amended, 
29  UJS.C.  201  et  seq.),  the  regulation  on 
employment  of  full-time  students  (29 
CFR  Part  519),  and  Administrative 
Order  No,  621  (36  FR  12819),  the  estab- 
hshments  listed  in  this  notice  have  been 
Issued  special  certificates  authorizing  the 
employment  of  full-time  students  work¬ 
ing  outside  of  school  hours  at  hourly 
rates  lower  than  the  minimum  wage 
rates  otherwise  applicable  under  section 
6  of  the  act.  While  effective  and  expira¬ 
tion  dates  are  shown  for  those  certifi¬ 
cates  issued  for  less  than  a  year,  (xily 
the  expiration  dates  are  shown  for  cer¬ 
tificates  issued  for  a  year.  The  minimum 
certificate  rates  are  not  less  than  85 
percent  of  the  applicable  statutory 
minimum. 

The  following  certificates  provide  for 
an  allowance  not  to  exceed  the  propor¬ 
tion  of  the  total  hours  worked  by  full¬ 
time  students  at  rates  below  $1  an  hour 
to  the  total  number  of  hours  worked  by 
all  employees  in  the  establishment  dur¬ 
ing  the  base  period  in  occupations  of  the 
same  general  classes  in  which  the  estab¬ 
lishment  employed  full-time  students  at 
wages  below  $1  an  hour  in  the  base  year; 
or  provide  the  same  standards  author¬ 
ized  in  certificates  previously  issued  to 
the  establishment. 

A  &  R  Food  store,  Inc.,  foodstore;  930 
Oxmoor  Roftd,  Birmingham,  AL;  11-15-73. 

Auerbach’s,  variety-department  store;  2457 
Washington  Boulevard,  Ogden,  UT;  10-10-^2 
to  9-2-73. 

Autry  Oreer  Sc  Sons,  Inc.,  foodstores,  10- 

9-73:  Bay  Minette,  Ala.;  La  Baron  Avenue, 
Citronelle,  Ala.;  Fairhope,  Ala.;  Foley,  Ala.; 
Jackson,  Ala.;  2216  Dauphin  Island  Parkway, 
Mobile,  AL;  3311  Dauphin  Island  Parkway, 
Mobile,  AL;  7  South  McGregor  Avenue, 
Mobile,  AL;  268  South  Alabama,  Monroeville, 
AL;  Saraland,  Ala.;  Lucedale,  Miss. 

Baker’s  Red  Sc  White,  foodstore;  209  Main' 
Street,  Tabor  City,  NC;  11-26-73. 

Bass  Memorial  Baptist  Hospital,  hospital; 
Enid,  Okla.;  11-11-73. 

A.  J.  Bayless  Markets,  Inc.,  foodstores, 

9-30-73,  except  as  otherwise  Indicated:  No. 
61,  Apache  Junction,  Ariz.  (10-31-73);  Nos. 
81  and  84.  Phoenix,  Ariz. 

Ben  Franklin  Store,  variety-department 
store;  No.  5640,  ’Tucson,  Ariz.;  10-31-73. 

Best  Super  Market,  foodstore;  No.  2,  ’Tuc¬ 
son,  Ariz.;  10-31-73. 
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Big  John,  foodstore;  No.  10.  Olney,  HI.; 
11-30-73. 

Billowa,  Inc.,  restaurant;  1046  Grand  Ave¬ 
nue,  BUlings,  MT;  11-18-73. 

Blue  HlUs  8iq>ermarket,  foodstore,  2309 
North  ’Third  Street,  Manhattan,  KS;  11-8-73. 

Bomemann’s  Nursing  Home,  nursing  home; 
1853  Mills  Street.  Green  Bay,  WI;  10-20-73. 

Buck’s  Supermarket,  foodstore;  604  Elm 
Street,  Marked  Tree,  AR;  10-27-73. 

Cabokia  Drive  In,  Inc.,  restaurant;  1110 
Camp  Jackson  Road,  Cahokla,  IL;  11-6-73. 

Clement  St  Benner,  Inc.,  variety-depart¬ 
ment  store;  1736  Central  Avenue,  Los  Alamos, 
NM;  10-14-73. 

Clifton’s  Grocery,  foodstore;  201  South  A 
Street,  McAlester,  OK;  11-13-73. 

Community  Memorial  Hospital,  Inc.,  hos¬ 
pital;  Burwell,  Nebr.;  11-2-73. 

Conley’s  AG  Supermarket,  foodstore; 
Hazen,  Ark.;  11-17-73. 

Dan’s,  Inc.,  foodstores;  10-2-72  to  9-9-73: 
2085  East  21st  South,  Salt  Lake  City,  XTT; 
2266  East  33d  South,  Salt  Lake  City;  UT; 
1326  South  21st  East,  Salt  Lake  City,  UT; 
3735  South  Ninth  East,  Salt  Lake  City,  UT. 

Dave  Bloom  Sc  Sons,  apparel  store;  El  Con 
Center,  ’Tucson,  Ariz.;  9-30-73. 

Dillon  Companies,  Inc.,  foodstore;  505 
South  MUl,  Pryor,  OK;  10-31-73. 

Doneckers,  apparel  store;  409  North  State 
Street,  Ephrata,  PA;  9-24-73. 

Dreisbach’s  Steakhouse,  Inc.,  restaurant; 
1137  South  Locust,  Grand  Island,  NE;  10- 
24-73. 

Duckwall  Stores,  Co.,  variety-department 
stores:  No.  4,  Clay  Center,  Kans.,  11-9-73; 
No.  28,  Council  Grove,  Kans.,  10-28-73;  No. 
43,  Scott  City,  Kans.,  11-12-73. 

Edwards,  Inc.,  variety-department  stores: 
1739  Maybank  Highway.  Charleston,  SC,  12- 

I- 73;  Laurens  Plaza,  Laurens,  S.C.,  12-8-73. 
Extra  Super  Valu,  foodstore;  Extra,  Iowa; 

II- 19-73. 

Ezell’s  Department  Store,  Inc.,  variety- 
department  store;  604  West  Main  Street,  Lees¬ 
burg,  FL;  11-27-73. 

Family  Host,  Inc.,  restaurant;  Pleasant 
Valley  Boulevard,  Altoona,  PA;  9-30-73. 

’The  Fandel  Co.,  variety-department  store; 
602  St.  Germain  Street,  St.  Cloud,  MN; 
11-3-73. 

Parmer’s,  foodstore;  West  Columbia,  Tex.; 

10- 14-73. 

Farmers  Investment  Co.,  agriculture,  10- 
31-73:  Aquila,  Picacho,  and  Santa  Cruz  Val¬ 
ley  Farms,  Sahuarlta,  Ariz. 

Froshln’s,  variety-department  store;  68 
Broad  Street,  Alexander  City,  AL:  10-26-73. 

Gandy’s  Food  Lane  Msnket,  foodstore;  708 
North  Seventh  Street,  Dade  City,  AL; 

11- 30-73. 

Gee  Bee,  foodstore;  Route  22,  Monroeville, 
PA;  9-20-73. 

George’s  Market,  foodstore;  No.  2,  Morris¬ 
town,  Tenn.;  10-31-73. 

GerTs  Hamburgers,  restaurant;  2709  West 
State  Street,  Rockford,  IL;  11-14-73. 

Glndlers  Department  Store,  variety- 
department  store;  419  St.  George,  Gonzales, 
’TX;  11-16-73. 

Glenn’s  Mr.  A.  G..  foodstore;  511  Main, 
Stockton,  KS;  11-10-73. 

W.  T.  Grant  Co.,  variety-department 
stores;  No.  1100,  Cedar  Falls,  Iowa,  10-23- 
73;  No.  644,  Pompton  Lakes,  N.J.,  10-31-73; 
No.  254,  SteubenvUle,  Ohio,  10-19-73;  No. 
575,  Milton,  Pa.,  9-24-73;  No.  458,  Pittsburgh, 
Pa.,  10-6-73;  No.  848,  State  College,  Pa., 

10-11-73;  No.  761,  El  Paso,  ’Tex.,  10-26-73; 
No.  1370  Roanoke,  Va.,  10-17-73. 

Hales  Super  Market,  foodstore;  Highway 
13.  Gallatin,  MO;  10-20-73. 

Hammond  Bros.  Produce,  Inc.,  foodstore; 
240  North  13th  Street,  Decatur,  IN;  11-5-73. 

Handy  Andy,  Inc.,  foodstores,  11-2-73,  ex¬ 
cept  as  otherwise  indicated;  Nos.  28  and  29, 
San  Antonio,  Tex.;  No.  31,  Sah  Antonio,  Tex. 
(11-14-72  to  10-31-73). 


Hy-Klas  Food  &  Family  Center,  foodstore; 
Hamilton,  Mo.;  10-20-73. 

The  International  House  of  Pancakes, 
restaurant;  3260  Brofuiway,  Kansas  City, 
MO;  10-31-73. 

Jerry’s  Markets,  foodstore;  2117  South 
Weinbach,  Evansville,  IN;  12-8-73. 

Kientz  IGA,  foodstore;  1016  West  Sixth 
Street,  Jimction  City,  KS;  11-17-73. 

S.  S.  Kresge  Co.,  variety-department  stores : 
No.  4279,  LauderhUl,  Fla.,  11-13-73;  No.  725, 
Miami,  Fla.,  11-30-73;  No.  786,  Miami,  Fla., 
10-29-73;  No.  4245,  ’Tampa,  Fla.,  11-9-72 
to  10-30-73;  No.  4070,  Atlanta,  Ga..  11-8-72 
to  7-31-73;  No.  4230,  Atlanta.  Ga.,  11-15-73; 
No.  4265,  Atlanta,  Ga.,  10-19-73;  No.  4135, 
Augusta,  Ga.,  10-19-73;  No.  4242,  Macon, 
Ga.,  11-21-73;  No.  295,  Kewanee,  Ill.,  11- 
21-73;  No.  4289,  Cedar  Rapids,  Iowa,  10-31- 
73;  No.  4314,  Cedar  Rapids,  Iowa,  10-29-73; 
No.  4315,  Iowa  City,  Iowa,  10-29-73;  No.  4443, 
Overland  Park,  Kans.,  11-13-72  to  10-31-73; 
No.  139,  Newport,  Ky.,  11-3-73;  No.  4172, 
Monroe,  La.,  8-8-73;  No.  4065,  Battle  Creek. 
Mich.,  11-10-73;  No.  696,  Farmington,  Mich., 
10-27-73;  No.  4535,  Owosso,  Mich.,  11-7-73; 
No.  135,  Minneapolis,  Minn.,  11-16-73;  No. 
4605,  St.  Cloud,  Minn.,  12-7-73;  No.  4137, 
Charlotte,  N.C.,  11-30-73;  No.  4450,  Raleigh, 
N.C.,  10-31-73;  No.  4272,  Bismarck,  N.  Dak., 
9-30-73;  No.  381,  Chllllcothe,  Ohio,  10-6-73; 
No.  4263,  Eastlake,  Ohio,  11-26-73;  No.  4149, 
Lorain,  Ohio,  11-29-73;  No.  102,  Mansfield, 
Ohio,  11-22-73;  No.  4168,  Oregon,  Ohio,  11- 
27-73;  No.  4166,  Toledo.  Ohio,  12-6-73;  No. 
4209,  Toledo,  Ohio,  11-23-73;  No.  4241,  East 
Ridge,  Tenn.,  10-31-73;  No.  4401,  Abilene, 
Tex.,  11-14-72  to  10-31-73;  No.  4388,  Austin. 
Tex.,  10-14-73;  No.  4196,  Beaumont,  Tex., 

9- 21-73;  No.  4269,  Fort  Worth,  Tex.,  9-20- 
73;  No.  4287,  Groves,  Tex.  No.  4269,  Houston, 
Tex.,  9-20-73;  No.  4267,  Hurst,  Tex.,  11-10-  . 
72  to  10-30-73;  No.  4029,  San  Angelo,  Tex., 

10- 27-73;  No.  4026,  ’Tyler,  Tex.,  11-13-73. 
Lalonde’s  Super  Market,  foodstore;  Port 

Sulphur,  La.;  10-29-73. 

Leach  Home,  nursing  home;  714  North 
Fourth  Street,  Wahpeton,  ND;  10-2-72  to 

9- 27-73. 

Magic  Mart -Baseline,  Inc.,  variety-depart¬ 
ment  store;  5919  Baseline  Road,  Little  Rock, 
AR;  10-31-73. 

McCrory-McLellan  Green  Stores,  variety- 
department  stores:  No.  660,  Flagstaff,  Ariz., 

10- 31-73;  No.  543,  Tucson,  Ariz.,  11-9-72  to 

10- 31-73;  No.  1033,  Milford,  Conn.,  10-14-73; 
No.  107,  Dunedin,  Fla.,  11-30-73;  No.  311, 
Key  West,  Fla.,  11-21-73;  No.  129,  ’Tallahas¬ 
see.  Fla.,  11-14-73;  No.  1301,  Baltimore.  Md., 

9- 28-73;  No.  346,  Elllcott  City,  Md.,  10-8-73; 
No.  354,  Salisbury,  Md.,  9-20-73;  No.  394, 
Detroit,  Mich.,  11-28-73;  No.  263,  Grand 
Rapids,  Mich.,  10-21-73;  No.  692,  Ionia, 
Mich.,  11-8-73;  No'  238,  Menominee,  Mich., 

11- 8-73;  No.  174,  Natchez.  Miss.,  10-31-73; 
No.  313,  Natchez,  Miss.,  10-21-73;  No.  260, 
Oxford,  Miss.,  11-15-73;  No.  1306,  Brlcktown, 
N.J.,  11-3-73;  No.  576,  Raleigh,  N.C.,  11-9-73; 
No.  708,  Grants,  N.  Mex.,  11-10-72  to 

10- 24-73;  No.  8,  Allentown,  Pa.,  9-21-73;  No. 
45,  Chambersburg,  Pa.,  9-21-73;  No.  1116, 
Chester,  Pa.,  10-7-73;  No.  147,  Ebensberg,  Pa., 
10-15-73;  No.  1122,  Hollidaysburg,  Pa., 
10_6_73;  No.  167,  Pottstown,  Pa.,  9-21-73; 
No.  334,  Reading.  Pa..  9-23-73;  No.  364, 
Scranton,  Pa.,  9-22-73;  No.  85,  Waynesboro, 
Pa.,  9-20-73;  No.  333,  Wyoming,  Pa.,  9-24-73; 
No.  317,  York,  Pa.,  10-5-73;  No.  165,  Dallas, 
Tex.,  11-19-73;  No.  322,  Dallas,  Tex.,  11-15-72 
to  10-22-73;  No.  1020,  Fort  Worth,  Tex., 
10-26-73;  No.  1208,  Houston,  Tex.,  10-26-73; 
No.  108,  Irving,  Tex.,  10-14-73;  No.  177,  Waco, 
’I>x.,  10-25-73;  No.  138,  Charlottesville,  Va., 
9_30_73;  No.  1069,  Falls  Church,  Va., 
10-13-73;  No,  54,  Madison,  Wls.,  11-14-73. 

McDonald’s  Hamburgers,  restaurants,  11- 
6-72  to  10-31-73:  12499  Natural  Bridge  Road. 
Bridgeton,  MO;  3594  North  Lindbergh  Boule¬ 
vard,  St.  Ann,  MO. 
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Memorial  Hospital,  hospital,  300  East  23rd 
Street,  Cheyenne,  WY;  10-6-73. 

Mlnlmax,  foodstore;  1201  Strawberry  Road. 
Pasadena,  TX;  10-18-73. 

Mltzelfeld’s  Inc.,  variety-department  store; 
312  Main  Street,  Rochester,  MI;  11-26-73, 
Morgan  &  Lindsey,  variety-department 
stores:  No.  3065,  Baton  Rouge,  La.,  10-25-73; 
No.  3129,  Natchitoches,  La.,  11-18-73;  No. 
3114,  Long  Beach,  Miss.,  10-31-73;  No.  3059, 
Conroe,  Tex.  10-31-73. 

M.  E.  Moses  Co.,  variety-department  stores: 
8417  Lake  June  Road,  Dallas,  TX,  11-10-72 
to  l(?-29-73:  428  South  Galloway  Street,  Mes¬ 
quite,  TX,  11-16-73, 

a.  C.  Murphy  Co.,  variety-department 
stores;  No.  329,  Ashland,  Ky.,  10-27-73;  No. 
317,  Bel  Air,  Md.,  10-3-73;  No.  320,  Hampton, 
Va.,  10-14-73. 

Nelsner  Brothers,  Inc.,  variety-department 
stores:  No.  7,  Homestead,  Fla.,  12-1-73;  No, 
41,  Tampa,  Fla.  11-22-73. 

J.  J.  Newberry  Co.,  varlety-d^artment 
stores:  No.  411,  Richmond  Heights,  Mo.  11- 

9-73;  600  Race  Street,  Cincinnati,  OH,  11- 
20-73;  No.  226,  Kennett  Square,  Pa.,  9-20-73. 

Parsons,  Inc.,  variety-department  store; 
Duluth,  Oa.;  11-20-73. 

Patterson  Dixie  Dandy,  Inc.,  foodstores; 
Junction  City,  Ark.;  10-18-73. 

Pence  Food  Center,  foodstore;  122  South 
Sixth  Street,  Osage  City,  KS;  10-27-73. 

R  &  R  Farms,  Inc.,  agriculture;  Carthage, 
Miss.;  9-27-73. 

Randle’s  IGA,  foodstore;  Eureka,  Utah; 

9- 28-72  to  9-0-73. 

Raylass  Department  Store,  variety-depart¬ 
ment  store;  217  Broad  Avenue,  Albany,  GA; 

10- 29-73. 

Ream’s  Bargain  Annex,  foodstore;  1360 
North  Second  West,  Provo,  UT;  10-27-73. 

Rocky  Ridge  Farm  Market,  Inc.,  foodstore; 
Route  6,  Hagerstown,  Md.;  9-26-73. 

Ronk’s  Variety  Store,  Inc.,  variety-depart¬ 
ment  store;  Covington,  Tenn.;  11-12-73. 

Royal’s,  Inc.,  variety-department  store; 
400  Southwest  Avenue  A,  Belle  Glade,  FL; 

10- 27-73. 

St.  Luke  Lutheran  Home,  nursing  home; 
Spencer,  Iowa;  11-16-73. 

St.  Mary’s  Home  and  Geriatric  Hospital, 
nursing  home;  607  East  26th  Street,  Erie, 
PA;  10-3-73, 

Schaper’s  IGA  Foodliner,  foodstore;  526 
West  Main,  Jackson,  MO;  11-^73. 

Schnelthurst  Llvpak  Seafoods,  Inc.,  res¬ 
taurant;  2110  Hampton  Avenue,  St.  Louis, 
MO;  11-14-73. 

Scurlock’s,  Inc.,  foodstores:  726  North  Sun¬ 
shine  Strip,  Harlingen,  ’TX,  11-10-72  to  11- 

7- 73;  106  South  Seventh,  Raymondvllle,  TX, 

11- 14-73. 

Shady  Oaks,  nursing  home;  Lake  City, 
Iowa;  10-29-73. 

Spurgeon’s,  variety-department  stores:  113 
First  Street,  Dixon,  IL,  11-7-73;  604  Broad¬ 
way,  Lincoln,  IL,  11-14-73;  126  Soutrf  Side 
Square,  Macomb,  IL,  10-9-73;  723  Washing¬ 
ton  Street,  Mendota,  IL,  10-7-73;  227  South 
Main  Street,  Monmouth,  IL,  10-14-73;  432 
South  Main  Street,  Princeton,  IL,  11-6-73; 
310  North  12th  Street,  Centerville,  lA;  10- 
26-73;  1104  Second  Street,  Perry,  lA,  10-26- 
73;  216-218  Bush  Street,*  Red  Wing,  MN,  10- 
14-73. 

’The  Stern  &  Mann  Co.,  apparel  store: 
4356  Belden  Mall,  Canton,  OH,  10-20-73. 

Super  Drive-Ins,  foodstore;  No.  8,  Nash¬ 
ville,  Tenn.,  11-14-73. 

Super  Duper  Food  Center,  foodstore;  2666 
Buffalo  Gap  Road,  Abilene,  TX,  10-2-72  to 

8- 7-73. 

T.  G,  &  Y.  Stores  Co.,  variety-department 
stores:  No.  1606,  Birmingham,  Ala.,  10-31- 
73;  No.  1503,  Tempe,  Ariz.,  9-30-73;  No.  666, 
Corona,  Calif.,  9-21-72  to  8-31-73;  No.  614, 
Covina,  Calif.,  9-21-72  to  8-31-73;  No.  716, 
Orlando,  Fla.,  12-10-73;  No.  127,  Kansas  City, 


Kans.,  11-6-73;  No.  176,  Santa  Fe,  N.  Mex., 

9- 22-73;  No.  1001,  Del  City,  Okla.,  10-13-73; 
No.  459,  Glaremore,  Okla.,  9-26-73;  No.  37, 
Midwest  City,  Okla.,  10-16-73;  No.  69,  Okla¬ 
homa  City,  Okla.,  11-14-73;  No.  87,  Okla¬ 
homa  City,  Okla.,  11-13-73;  No.  1016, 
Oklahoma  City,  Okla.,  10-31-73;  No.  21, 
Shawnee,  Okla.,  11-13-73;  No.  467,  Tiilsa, 
Okla.,  11-7-73;  No.  469,  Tulsa,  Okla.,  11-7- 
73;  No.  1771,  Taylors,  S.C.,  12-11-73;  No.  340, 
Houston,  Tex.,  11-13-73;  No.  806,  Houston, 
Tex.,  10-6-73;  No.  811,  Houston,  Tex.,  10-9- 
73;  No.  834,  Houston,  Tex.,  11-20-73;  No. 
838,  Houston,  Tex.,  10-9-73;  No.  779,  Neder¬ 
land,  Tex.,  11-13-73. 

Thrift-Way  Supermarket,  foodstore;  Gate 
City,  Va.;  10-16-73. 

Town  &  Country  Supermarket,  foodstore; 
818  North  Elm,  Hoislngton,  Kans.;  10-26-73. 

Vonada’s  Store,  foodstore;  Aaronsburg,  Pa.; 

10- 6-73. 

Walters  Red  and  White,  Inc.,  foodstore; 
304  South  Parlet  Avenue,  St.  George,  SC; 

10- 31-73. 

’The  Webber  Co.,  Inc.,  variety-department 
store;  39  North  Berry  Street,  Montgomery, 
AL;  10-24-73. 

William  C.  Wlechmann  Co.,  apparel  store; 
116  South  Jefferson,  Saginaw,  MI;  11-6-73. 

Wolf  Super  Market,  foodstore;  Yorktown, 
Tex.,  11-16-73. 

Wythevllle  Crest  6-10-26<  Store  Co., 
WythevlUe,  Va.;  9-24-73. 

Younker  Bros.,  Inc.,  variety-department 
store;  901  East  27th  Street,  Cedar  Falls,  lA; 

11- 14-73. 

The  following  certificates  Issued  to 
establishments  permitted  to  rely  on  the 
base-year  employment  experience  of 
others  were  either  the  first  full-time 
student  certificates  issued  to  the  estab¬ 
lishment,  or  provide  standards  different 
from  those  previously  authorized.  The 
certificates  permit  the  employment  of 
full-time  students  at  rates  of  not  less 
than  85  percent  of  the  applicable  statu¬ 
tory  minimum  in  the  classes  of  occupa¬ 
tions  listed,  and  provide  for  the  indicated 
monthly  limitations  on  the  percentage 
of  full-time  student  hours  of  employment 
at  rates  below  the  applicable  statutory 
minimum  to  total  hours  of  employment 
of  all  employees. 

Britches,  apparel  stores,  for  the  occupa¬ 
tions  of  salesclerk,  stock  clerk,  office  clerk, 
ticket  writer,  cashier,  wriq>per,  clean  up,  3  to 
8  percent,  11-23-73  :  2224  Bessemer  Road, 
Birmingham,  Ala.;  Eastwood  MaU,  Birming¬ 
ham,  Ala.;  East  Town  Plaza  Shc^plng  Cen¬ 
ter,  Birmingham,  Ala.;  McFarland  Mall, 
’Tuscaloosa,  Ala. 

Brodnax  Jewelers,  Jewelry  store;  304  North 
20th  Street,  Birmingham,  Ala.;  salesclerk, 
gift  wrapper,  office  clerk;  15  to  25  percent; 

11-6-73. 

Burger  Chef,  restaurants,  for  the  occupa¬ 
tion  of  general  restaurant  worker,  6  to  37 
percent,  11-30-73  :  2720  West  Niched  Avenue, 
Anderson,  Ind.;  2920  North  National  Road, 
Columbus,  Ind.;  1824  East  Hoffer  Street, 
Kokomo,  Ind. 

Castle  Gift  Shop,  Inc.,  gift  shop;  Route  30 
East,  Lancaster,  Pa.;  salesclerk;  0  to  38  per¬ 
cent;  11-14-73. 

Catfish  Haven,  restaurant;  Laceys  Spfing, 
Ala.;  general  restaurant  worker;  9  to  21  per¬ 
cent;  11-14-73. 

Country  Manor  Nursing  Home,  nursing 
home;  Route  1,  Satfk  Rapids,  Minn.;  nurse’s 
aide,  dietary  aide;  10  percent;  11-14-73. 

Don’s  Super  Market,  foodstore;  213  Second 
Street,  Paonia.  Colo.;  carryout;  16  to  28  per¬ 
cent;  11-14-73. 

Edward’s,  Inc.,  variety-department  stores, 
for  the  occupations  of  salesclerk,  stock  clerk, 
checker,  lay-a-way  clerk,  stock  handler. 


pricer,  10  to  14  percent,  11-30-73:  S.C.  9  &  67 
Bypass,  Dillon,  S.C.;  Bacons  Bridge  Road, 
Summerville,  S.C. 

Kentucky  Fried  Chicken,  restaurant;  408  A 
Avenue  West,  Oskaloosa,  Iowa;  general  res¬ 
taurant  worker;  27  to  M  percent;  12-3-73. 

S.  S.  Kresge  Co.,  variety-department  stores, 
for  the  occupations  of  salesclerk,  stock  clerk, 
office  clerk,  checker-cashier,  6  to  17  percent, 

10- 31-73;  except  as  otherwise  indicated:  No. 
4475,  Gadsden,  Ala.  (salesclerk,  checker,  11 
to  22  percent,  11-14-73);  No.  3054,  Mont¬ 
gomery,  Ala.  (salesclerk,  checker,  11  to  22 
I>ercent);  No.  4426,  Bettendorf,  Iowa;  No. 
7002,  Burlington,  Iowa;  No.  3049,  Fort  Dodge, 
Iowa;  No.  3029,  Fort  Mitchell,  Ky.  (sales¬ 
clerk,  stock  clerk,  office  clerk,  maintenance, 

6  to  23  percent,  11-14-73) ;  No.  3064,  Jackson, 
Mich,  (salesclerk,  stock  clerk,  office  clerk, 
maintenance,  food  preparation,  10  percent. 

11- 14^73);  No.  4331,  Pontiac.  Mich,  (sales¬ 
clerk,  stock  clerk,  office  clerk,  food  prepara¬ 
tion.  maintenance,  10  percent,  11-14-73); 
No.  3031,  Blaine,  Minn,  (salesclerk,  stock 
clerk,  office  clerk,  maintenance,  checker- 
cashier,  18  to  30  percent,  11-14-73);  No.  3052, 
Minnetonka,  Minn,  (salesclerk,  stock  clerk, 
maintenance,  office  clerk,  checker-cashier,  18 
to  30  percent,  11-14-73);  No.  4213,  Green¬ 
ville,  Miss,  (salesclerk,  stock  clerk,  office  clerk, 
checker-cashier,  maintenance,  2  to  16  per¬ 
cent,  11-30-73) ;  No.  3006,  Omaha,  Nebr.  (8  to 
14  percent.  11-14-73);  No.  4276,  Toledo,  Ohio 
(salesclerk,  stock  clerk,  office  derk.  food 
preparation,  maintenance,  9  to  10  percent, 
11-14-73):  No.  3011,  Euless,  Tex.  (salesclerk, 

7  to  27  percent.  11-14-73) ;  No.  4447,  Richard¬ 
son,  Tex.  (salesclerk,  7  to  27  percent.  11-30- 
73);  No.  3062,  Sherman,  Tex.  (salesclerk,  7  to 
22  percent,  11-14-73). 

Lack’s  Associate  Valley  Stores,  furniture 
store;  116  East  Jackson,  Harlingen,  'TX,  stock 
clerk;  7  to  12  percent;  11-30-73. 

McCrory-McLiellan-Green  Stores,  variety- 
department  stores,  for  the  occupations  of 
salesclerk,  stock  clerk,  office  clerk,  11-14-73, 
except  as  otherwise  indicated:  No.  25,  Hones- 
dale.  Pa.,  6  to  19  percent  (salesclerk,  stock 
clerk);  No.  19,  Rlchboro,  Pa.,  11  to  26  per¬ 
cent;  No.  70.  Eagle  Pass,  Tex.,  11  to  15  per¬ 
cent  (11-30-73). 

McDonald’s  Hamburger’s,  restaurant;  12680 
Dorsett  Road,  Maryland  Heights,  Mo.;  gen¬ 
eral  restaurant  worker;  8  to  25  percent;  10- 
31-73. 

Magic  Mart,  Inc.,  variety-department 
stores,  for  the  occupations  of  salesclerk,  stock 
clerk.  Janitorial,  16  to  69  percent,  11-14-73: 
Hlghwajrs  84  and  25,  Kennett,  Mo.;  Highway 
25  North,  Malden,  Mo. 

Minyard  Food  Stores,  Inc.,  foodstore;  No. 
28,  Garland,  Tex.;  salesclerk,  package  clerk; 
11  to  16  percent;  11-30-73. 

Mitchell’s  Grocery  &  Market,  foodstore;  1 13 
East  Union,  Wynne,  AR;  sacker,  carryout, 
stock  clerk,  maintenance;  22  percent; 
11-14-73. 

G.  C.  Murphy  Co.,  variety-department 
store;  No.  352,  Richmond,  Va.;  salesclerk, 
stock  clerk,  office  clerk.  Janitorial;  5  to  20 
perecent;  11-14-73. 

Otasco,  automobile  supply  store;  621  West 
Park,  Greenwood,  MS;  stock  clerk,  office 
clerk;  6  to  19  percent;  11-14-73. 

Plggly  Wiggly,  foodstore;  No.  5,  Columbus, 
Ga.;  bagger,  carry  out,  stock  clerk.  Janitorial; 
10  to  13  percent;  11-14-73. 

Randall’s,  foodstore;  No.  106,  Houston, 
Tex.;  stock  clerk,  carryout,  28  percent; 
11-60-73. 

Regan’s,  apparel  stores,  for  the  occupa¬ 
tions  of  salesclerk,  gift  wrapper,  0  to  41  per¬ 
cent.  11-30-73:  120  East  Main,  Henderson, 
TX;  131  East  Tyler,  Longview,  TX;  1410  Mc- 
Caan  Road,  Longview,  TX;  3045  Angelina 
Mall,  Lufkin,  TX;  28  West  Plaza,  Paris,  TX; 
1000  North  Street,  Texarkana,  TX;  1827 
Troup  Road,  Tyler,  Tex.;  516  Westvlew  Village, 
Waco,  TX. 
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Rose's  Stores,  Inc.,  variety-department 
stores,  for  the  occupations  of  salesclerk,  stock 
clerk,  office  clerk,  checker,  19  to  31  percent, 
10-31-73,  except  as  otherwise  Indicated:  No. 
224,  Bowling  Oreen,  Ky.  (salesclerk,  8  to  16 
percent);  No.  227,  Belmont,  N.C.  (salesclerk, 
11  to  27  percent);  Nos.  218  and  228,  Winston- 
Salem,  N.C. 

Spurgeon’s,  varlety-d^artment  store;  Two 
West  Chicago  Street,  Coldwater,  MI;  sales¬ 
clerk,  stock  clerk.  Janitorial,  recelTing  clerg, 
marking  clerk,  10  to  15  percent;  11-30-73. 

T.  Q.  &  T.  Stores  Co.,  variety-department 
stores,  for  the  occupations  of  salesclerk,  stock 
clerk,  office  clerk,  11-30-73,  except  as  other¬ 
wise  indicated:  No.  1320,  Ktssimee,  Kans.,  10 
to  29  percent  (10-31-73);  No.  1408,  McPher¬ 
son,  Kans.,  19  to  30  percent.  (11-14-73);  No. 
9336.  Mount  Sterling,  Ky.,  10  to  26  percent; 
No.  292,  Albuquerque.  N.  Mex.,  13  to  24  per¬ 
cent  (10-31-73):  No.  410,  Edmond,  Okla.,  22 
to  30  percent;  No.  1022,  Sand  Springs,  Okla., 
16  to  30  percent. 

Each  certificate  has  been  Issued  upon 
the  representations  of  the  employer 
which,  among  other  things,  were  that 
emplojmient  of  full-time  students  at  spe¬ 
cial  minimum  rates  is  necessary  to  pre¬ 
vent  curtailment  of  opportunities  for  em¬ 
ployment,  and  the  hiring  of  full-time  stu¬ 
dents  at  special  minimum  rates  will  not 
create  a  substantial  probability  of  reduc¬ 
ing  the  full-time  employment  opportuni¬ 
ties  of  persons  other  than  those  employed 
under  a  certificate.  The  certificate  may 
be  annulled  or  withdrawn,  as  indicated 
therein,  in  the  manner  provided  in  Part 
528  of  Title  29  of  the  Code  of  Federal 
Regulations.  Any  person  aggrieved  by  the 
Issuance  of  any  of  these  certificates  may 
seek  a  review  or  reconsideration  thereof 
on  or  before  April  5, 1973  pursuant  to  the 
provisions  of  29  CJFR  519.9. 

Signed  at  Washington,  D.C.,  this  28th 
day  of  February  1973. 

Robert  G.  Gronewald, 
Authorized  Representative 
of  the  Administrator. 

[FR  Doc.73-4263  PUed  3-5-73:8:45  amj 


INTERSTATE  COMMERCE 
COMMISSION 

(Notice  191] 

ASSIGNMENT  OF  HEARINGS 

March  1,  1973. 

Cases  assigned  for  hearing,  postpone¬ 
ment.  cancellation  or  oral  argument  ap¬ 
pear  below  and  will  be  published  ohiy 
once.  This  list  contains  prospective  as¬ 
signments  only  and  does  not  include 
cases  previously  assigned  hearing  dates. 
The  hearings  will  be  on  the  issues  as 
presently  refiected  in  the  Official  Docket 
of  the  Commission.  An  attempt  will  be 
made  to  publish  notices  of  cancellation 
of  hearings  as  promptly  as  possible,  but 
interested  parties  should  take  appro¬ 
priate  step>s  to  insure  that  they  are  noti¬ 
fied  of  cancellation  or  postponements  of 
hearings  in  which  they  are  interested.  No 
amendments  wrill  be  entertained  after  the 
date  of  this  publication. 

MC  96007  Sub  27,  Kenneth  Hudson,  Inc., 
Extension-New  Hampshire,  now  assigned 
March  20,  1973,  wUl  be  held  In  Room  418, 
Fourth  FIocw,  Federal  BuUdlng,  55  Pleasant 
Street,  Concord,  NH. 


MC-C-7877,  Southeastern  Freight  Lines,  Kt 
Al-V-Pool  nvight  Lines,  Inc,  now  as¬ 
signed  April  11,  1973,  wUl  be  held  in  Room 
709,  South  Carolina  Public  Benrloe  Com¬ 
mission,  Owen  BuUding,  1321  Lady  Street, 
Columbia,  SC. 

MC  109397  Sub  272,  Tri-State  Motor  Transit 
Co,  now  assigned  April  4,  1973,  at  Atlanta, 
Oa.,  is  canceled  and  application  dismissed. 

MC-F-11671,  Refiners  Transport  &  Terminal 
Corp. — Purchase — Kendrick  Cartage  Co, 
now  assigned  March  6. 1973,  at  Washington, 
D.C,  is  canceled. 

MC-C-7934,  Carolina  Cartage  Co.,  Inc.,  In¬ 
vestigation  of  Operations  MC-133937,  Sub 
7,  Carolina  Cartage  Co.,  Inc.,  Extension — 
Airports,  now  assigned  March  26,  1973,  will 
be  held  in  Room  709,  South  Carolina  Pub¬ 
lic  Service  Commission,  Owen  Building, 
1321  Lady  Street,  Columbia,  SC. 

MC  123613  Sub  9,  Claremont  Motor  Lines, 
Inc.,  now  assigned  March  12, 1973,  at  Char¬ 
lotte,  N.C..  is  postponed  to  March  19,  1973, 
wUl  be  held  in  Room  DD516,  Mart  Office 
Building,  800  Briar  Creek  Road,  Charlotte, 
NC. 

[seal]  Robert  L.  Oswald, 

Secretary. 

(FR  Doc.73-4239  FUed  3-6-73;8:45  am] 


(Notice  223] 

MOTOR  CARRIER  BOARD  TRANSFER 
PROCEEDINGS 

Synopses  of  orders  entered  by  the  Mo¬ 
tor  Carrier  Board  of  the  Commission  pur¬ 
suant  to  section  212(b>.  206(a).  211, 
312(b),  and  410(g)  of  the  Interstate 
Commerce  Act,  and  rules  and  regulations 
prescribed  thereunder  (49  CFR  Part 
1132) ,  appear  below: 

Each  application  (except  as  otherwise 
specifically  noted)  filed  after  March  27, 
1972,  contains  a  statement  by  applicants 
that  there  wdll  be  no  significant  effect 
on  the  quality  of  the  human  environ¬ 
ment  resulting  from  approval  of  the 
application.  As  provided  in  the  Com¬ 
mission’s  special  rules  of  practice  any 
interested  pierson  may  file  a  petition 
seeking  reconsideration  of  the  following 
numbered  proceeding's  on  or  before 
March  26, 1973.  Pursuant  to  section  17(8) 
of  the  Interstate  Commerce  Act,  the  filing 
of  such  a  petition  will  postpone  the  effec¬ 
tive  date  of  the  order  in  that  proceeding 
pending  Its  disposition.  The  matters  re¬ 
lied  upon  by  petitioners  must  be  speci¬ 
fied  In  their  petitions  with  particularity. 

No.  MC-PC-73943.  By  order  of  Feb¬ 
ruary  9,  1973,  the  Motor  Carrier  Board, 
on  reconsideration,  approved  the  trans¬ 
fer  to  Gold  Van  Lines,  Inc.,  Galllpolis, 
Ohio,  of  a  portion  of  the  operating  rights 
In  Certificate  No.  MC-55777  Issued  to 
Mills  Transfer  Co.,  Galllpolis,  Ohio, 
authorizing  the  transportation  of:  New 
household  furniture,  and  household 
goods,  as  defined  by  the  Commission,  be¬ 
tween  specified  points  and  areas  in  Ohio. 
Kentucky,  Virginia,  West  Virginia,  Penn¬ 
sylvania,  Maryland,  Michigan,  and  the 
District  of  Columbia.  John  M.  Friedman, 
Practitioner,  2930  Putnam  Avenue,  Hur¬ 
ricane,  WV  25526. 

No.  MC-PC-74074.  By  order  entered 
February  8,  1973,  the  Motor  Carrier 
Board  approved  the  transfer  to  Enter¬ 
prise  Truck  Leasing,  Inc.,  Laurel,  l^fiss.. 


of  that  portion  of  the  operating  rights 
set  forth  in  Certificate  No.  MC-50242 
(Sub-No.  1),  issued  June  3,  1965,  to  J.  C. 
Bowman  Trucking  Co.,  Natchez,  Miss., 
authorizing  the  transportation  of  struc¬ 
tural  steel,  tanks  and  heavy  machinery, 
except  oilfield  equipment,  materials,  and 
supplies,  between  points  in  Louisiana  and 
MlssisslppL  Harold  D.  Miller.  Jr.,  Post 
Office  Box  22567,  Jackson,  MS  39205, 
attorney  for  transferee,  and  Jose^  S. 
Zuocaro,  Box  1047,  Natchez,  MS  39120, 
attorney  for  transferor. 

No.  MC-PC-74122.  By  order  of  Febru¬ 
ary  12,  1973,  the  Motor  Carrier  Board 
approved  the  transfer  to  Garland 
Gehrice,  Lincoln,  ni.,  of  a  porticxi  of  the 
operating  rights  in  Certificate  No,  MC- 
48441  (Sub-No.  2)  and  all  of  the  operat¬ 
ing  rights  in  Certificate  No.  MC-48441 
(Sub-No.  6),  issued  December  15.  1969, 
and  January  22,  1970,  respectively,  to 
CTity  Express,  Inc.,  Streator,  EL,  author¬ 
izing  the  transportation  of  glass  con¬ 
tainers,  bottles,  or  Jars,  and  caps,  covers, 
stoppers,  tops,  and/or  fiberboard  boxes, 
when  transported  in  the  same  vehicle 
with  glass  containers,  bottles,  or  jars, 
from  the  plantsite  and  warehouse  facili¬ 
ties  of  Ob<^  Nestor  Glass  Co.  located  at 
Lincoln,  El.,  to  points  in  Indiana,  Iowa, 
Kentucky  (except  Frankfort,  Ky.,  and 
points  in  Franklin,  Shelby,  Scott,  Ander¬ 
son,  and  Woodford  Comities,  ^.) ,  Mich¬ 
igan,  Missouri,  Ohio,  and  Wisconsin,  re¬ 
stricted  to  traffic  originating  at  and  des¬ 
tined  to  the  named  points  of  origin  and 
destination;  and  glass  containers  and 
closures  and  fiberboard  boxes,  from  Lin- 
c(rin,  EL,  to  Frankfort,  Ky.,  and  points 
in  Shelby,  Franklin,  Scott,  Anderson,  and 
Woodford  Coimties,  Ky.  Robert  H.  Levy, 
29  South  La  Salle  Street,  Chicago,  IL 
60603,  attorney  for  applicants. 

No.  MC-FH::-74148.  By  order  entered 
February  14,  1973,  the  Motor  Carrier 
Board  approved  the  transfer  to  Mt.  Ver¬ 
non  Transfer  Co.,  a  Delaware  corpora¬ 
tion,  Mt.  Vernon,  El.,  of  the  operating 
right  set  forth  in  Certificate  No.  MC- 
29843,  issued  December  16,  1965,  to  Mt. 
Vernon  Transfer  Co.,  an  Illinois  corpora¬ 
tion,  Mt.  Vernon,  EL,  authorizing  the 
transportation  of  general  commodities, 
with  the  usual  exceptions,  between  Mt. 
Vernon,  El.,  and  St.  Loiiis,  Mo.,  over 
specified  routes,  serving  the  intermediate 
and  off -route  r>oints  of  Ashley,  Nashville, 
Addleville,  and  Woodlawn,  El.,  and 
points  in  the  St.  Louis,  Mo.-East  St. 
Louis,  El.,  commercial  zone.  Delmar  O. 
Koebel,  107  West  St.  Louis,  Lebanon,  IL 
62254,  attorney  for  applicants. 

No.  MC-FC-74187.  By  order  of  Febru¬ 
ary  8,  1973,  the  Motor  Carrier  Board 
approved  the  transfer  to  Thibodeau  Ex¬ 
press.  Inc.,  Windsor,  Ontario,  Canada,  of 
Certificates  Nos.  MC-129573  (Sub-No.  1) 
and  MC-129573  (Sub-No.  2)  issued 
July  19.  1968,  and  December  3.  1968,  re¬ 
spectively,  to  Thibodeau  Express  Ltd., 
Windsor.  Ontario,  Canada,  authorizing 
the  transportation  of  general  commodi¬ 
ties  between  points  within  8  miles  of 
Detroit,  Mich.,  Including  Detroit:  be¬ 
tween  Detroit,  Mich.,  and  the  plantsite 
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of  Ford  Motor  Co.,  on  Sheldon  Road, 
Plymouth  Township,  Wayne  County, 
Mich.,  restricted  to  shipments  originat¬ 
ing  at  or  destined  to  points  in  Canada; 
and  between  Detroit,  Mich.,  and  Willow 
Run  Airport  at  or  near  Ypsilantl,  Mich., 
restricted  to  the  transportation  of  ship¬ 
ments  originating  at  or  destined  to  points 
in  Canada  and  having  an  immediately 
prior  or  immediately  subsequent  move¬ 
ment  by  air.  Robert  D.  Schuler,  1  Wood¬ 
ward  Avenue,  Suite  1700,  Detroit,  MI 
48226,  applicants’  attorney. 

No.  MC-PC-74209.  By  order  of  Febru¬ 
ary  8,  1973,  the  Motor  Carrier  Board  ap¬ 
proved  the  transfer  to  H.  &  W.  Carriers, 
Inc.,  Camargo,  HI.,  of  the  operating 
rights  in  Certificates  Nos.  MC-125751, 
MC-125751  (Sub-No.  1),  MC-125751 
(Sub-No.  2) .  and  MC-125751  (Sub-No.  3) 
Issued  November  10,  1964,  October  15, 
1968,  August  11,  1970,  and  April  4,  1972, 
repectively,  to  Harold  D.  Smith,  doing 


business  as  Harold  D.  Smith  Trucking 
Service,  Camargo,  Bl.,  authorizing  the 
transportation  of  various  commodities 
fr(»n  and  to  specified  points  and  areas  In 
Illinois  and  Indiana.  Robert  T.  Lawley, 
300  Reisch  Building,  Springfield,  lU. 
62701,  attorney  for  applicants. 

No.  MC-FC-74228.  By  order  entered 
February  14,  1973,  the  Motor  Carrier 
Board  approved  the  transfer  to  Howard 
Anderson,  Plum  City,  Wls.,  of  the  oper¬ 
ating  rights  set  forth  In  Certificate  No. 
MC-35856,  Issued  August  5,  1959,  to  Er¬ 
win  Herbison,  Malden  Rock,  Wls.,  au¬ 
thorizing  the  transportation  of  live¬ 
stock,  from  points  In  the  towns  of  Pepin 
and  Stockholm,  Pepin  County,  Wls.,  and 
the  town  of  Malden  Rock,  Pierce  Coimty, 
Wls.,  to  Hastings,  Minneapolis,  St.  Paul, 
and  South  St.  Paul,  Minn.;  and  general 
commodities,  with  the  usual  exceptions 
from  Hastings,  Minneapolis,  St.  Paul  and 
South  St.  Paul,  Minn.,  to  points  in  the 


above-specified  Wisconsin  towns.  F.  H. 
Kroeger,  2288  University  Avenue,  St. 
Paul.  MN  56114,  representative  for  appli¬ 
cants. 

No.  MC-PC-74233.  By  order  of  Febru¬ 
ary  13, 1973,  the  Motor  Carrier  Board  ap¬ 
proved  the  transfer  to  J-Truck  Line,  Inc., 
Petersburg,  Ill.,  of  the  operating  rights 
In  Certificate  No.  MC-1 18780  Issued 
June  29,  1966,  to  William  F.  Juergens, 
doing  business  as  "J”  Truck  Line,  Peters¬ 
burg.  HI.,  authorizing  the  transporta¬ 
tion  of  various  commodities  from  speci¬ 
fied  points  and  areas  in  Ohio.  Iowa,  Illi¬ 
nois,  Wisconsin.  Indiana,  and  Missouri 
to  specified  points  and  areas  In  Illinois, 
Wisconsin,  Indiana,  and  Missouri.  Rob¬ 
ert  T.  Lawley,  300  Relsch  Building, 
Springfield,  HI.  62701,  attorney  for  ap¬ 
plicants. 

[seal]  Robert  L.  Oswald, 

Secretary. 

[PR  Doc.73-4240  Piled  3-5-73;8:45  am] 
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